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A heavy burden? The evidential burden 
of proof for transactions defrauding 
creditors

INTRODUCTION

■In Re Robin Farrell Tate and another 
v Farrell and others [2019] EWHC 

119 (Ch) the court has again emphasised 
the importance of the evidential burden of 
proof and the requirement of the claimant 
to satisfy that burden on the balance of 
probabilities. 

The trustees in bankruptcy of Mr Farrell 
challenged various transactions that he had 
made in 2009. It was accepted by all parties 
that those transactions were gifts. The issue 
under s 423 of the Insolvency Act 1986 (‘the 
Act’) was whether they were made with the 
purpose of putting assets beyond the reach of 
a person who is making, or may at some time 
make, a claim against the donor or otherwise 
prejudicing the interests of such a person in 
relation to a claim he is making or may make 
(‘the intention to remove test’). 

What is undoubtedly the position is that 
the claimant will only succeed if the intention 
to remove test is satisfied and there is no 
claim merely because the removal from the 
creditors is one of the consequences of the 
transaction. In Papanicola v Fagan [2008] 
EWHC 3348 (Ch) a claim under s 423 
failed because the bankrupt individual had 
transferred his interest in the matrimonial 
home in order to prevent his wife’s threatened 
divorce proceedings. She had been concerned 
about losing her home because of his potential 
liabilities. The court held that his intention is 

the only relevant factor for a claim under s 423 
of the Act. He wanted to save his marriage and 
that was his intention. His wife’s intention to 
protect her home from his creditors was not 
a relevant factor for the court in making its 
decision. The removal of the asset from the 
creditors was a consequence of the transaction 
but it had not been Mr Fagan’s intention. 

Fagan illustrates the entirely subjective 
nature of the intention to remove test. 

The purpose need not be the dominant 
or a substantial purpose but it does have to 
be one of the intentions although the court 
should not be quick to conclude the purpose 
of the transaction if it would have been 
entered into in any event (JSC BTA Bank v 
Ablyazov [2018] EWCA Civ 1176).

Even if the intention to remove test 
is made out, the court has a discretion as 
to what order to make. It can consider 
the circumstances and knowledge of the 
transferee as in 4 Eng Ltd v Harper [2009] 
EWHC 2633 (Ch). It follows from this that 
the claimant may make out the substantive 
claim under s 423 of the Act but be denied 
relief when the court exercises its discretion 
and takes into account the third party’s 
circumstances. 

RE ROBIN FARRELL 
The individual facts of Re Robin Farrell are 
reasonably complex but can be distilled into 
brief essential points. 

Mr Farrell operated a financial services 
business. The trustees’ case was that advice 
and business that was done in 2007 should 
have alerted Mr Farrell to the possibility of 
substantial claims. By January 2009 those 
regulatory claims were a substantial and real 
issue yet throughout that year various gifts 
were made to Mrs Farrell and others. There 
were also issues of a decline in the business 
since the financial crisis of 2008.

The gifts consisted of:
�� £400,000 transferred to Mrs Farrell’s 

bank account in Jersey;
�� £55,000 transferred to Mrs Farrell’s 

bank account in England;
�� £200,000 transferred to Mrs Farrell 

which was subsequently settled by her 
under a trust deed;
�� the transfer to Mrs Farrell of Mr Farrell’s 

47% interest in the matrimonial home 
leaving him with a 3% share; and
�� £200,000 settled by Mr Farrell upon a 

family trust.

Against this background, it is reasonably 
clear why any trustee in bankruptcy would 
want to consider the gifts made and the 
possibility of a claim under s 423 of the Act. 
At a time when the later bankrupt individual 
was facing significant claims and a decline 
in business assets were gifted out of his own 
personal estate. 

These facts themselves do not, of course, 
give rise to a claim unless the intention to 
remove test can be satisfied.

Mr Farrell disputed the claims on the 
basis that the purpose of the gifts was tax 
planning and the equalisation of assets. 
This was on professional advice. Whilst he 
was aware of the difficulties he was facing, 
those were not factors that influenced him 
in making these gifts as, at the time, he had 

KEY POINTS
�� Re Robin Farrell Tate and another v Farrell and others [2019] EWHC 119 (Ch) is a case 

dealing with the evidential burdens of proof for a claim under s 423 of the Insolvency Act 
1986 that assets were gifted with the intention to remove them from creditors or prejudice 
the interests of others who might make a claim.
�� This article involves a consideration of the requirements of s 423 and the steps an applicant 

is required to take in order to bring successful claim.
�� It also provides a comparison of the differences between bringing a claim under s 423 of 

the Act and a straightforward claim for a transaction at undervalue as set out in s 339. 

Moon Beever is a long established fi rm with a well-known insolvency team consisting of expert solicitors dealing 
with both contentious and non-contentious corporate or personal matters. Th eir aim is to obtain practical and 

cost eff ective solutions for all clients.
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no cause to believe that personal liability 
would arise. 

The court was faced with having to 
decide whether the trustees in bankruptcy as 
claimants had proved their case. There is no 
presumption of any intention to remove test 
for a claim under s 423 of the Act as there 
might be for other antecedent claims such as 
preference or transaction at undervalue. 

As is so often the case and one which 
makes litigation a risky business, the decision 
turned upon the witnesses’ performance in 
the witness box. 

No criticism was made of the trustee in 
bankruptcy who clearly sought to assist the 
court throughout his examination. 

Mr Farrell was found to be a courteous, 
knowledgeable and helpful witness. He 
consistently maintained that the purpose of 
the gifts was tax planning and he did not have 
in mind the potential claims against either his 
business or himself when making those gifts. 

Although one of the tax advisers did give 
evidence, it was noted that the ‘death tax’ 
adviser was missing. He had been interviewed 
by the trustees in bankruptcy under s 366 of 
the Act but he was not called as a witness and 
his statement or notes of interview were not 
adduced as hearsay evidence. The court noted 
that this implied that the interview did not 
provide the trustees with a ‘smoking gun’. It 
was not to be taken that the failure to call the 
witness meant that his evidence was adverse 
to the trustees’ case as their claim relied upon 
the circumstantial evidence. 

It is was an interesting finding of fact that, 
in relation to the actions in 2007 which gave 
rise to the later regulatory issues, the judge 
held that ‘at all material times, Mr Farrell 
knew each transaction gave rise to a conflict 
issue’. However, the judgment went on to say 
that whether this means he had the possibility 
of a claim in his mind when making the gifts 
is a different matter. 

This small part of the judgment, which 
could be overlooked, highlights the evidential 
difficulties that can be faced. The person 
who made the gift being challenged may well 
have been aware of a set of circumstances 
which might give rise to a claim – but that 
is not what has to be proved. The claimant 
has to show that the knowledge of that set 

of circumstances influenced that person 
to dispose of the asset concerned. If the 
influence and the intention to remove 
test cannot be satisfied, the knowledge of 
potential claims will not in itself give rise to a 
successful claim. 

Mr Farrell had received tax advice about 
the equalisation of assets from about June 
2007 onwards. The financial crisis of 2008 
impacted on the business so that there were 
liquidity problems. In the last quarter of 
2008 and January 2009, Financial Services 
Authority (FSA) investigations started. 

Looking at the stark facts it could 
be thought that the possibility of a 
successful claim under s 423 of the Act 
would be high given financial difficulties, 
FSA investigations and the timing of the 
subsequent gifts in 2009. 

However, it is recorded that Mr Farrell 
was unwavering in his evidence that the 
purpose of the gifts had been tax planning 
and the potential claims were not in his mind 
as a reason for those transactions. 

The court examined the businesses of 
Mr Farrell in considerable detail and it was 
noted that, despite the difficulties, there 
had been investments into the business and 
a potentially lucrative contract signed in 
January 2009 for business ventures in Saudi 
Arabia. Mr Farrell was, therefore, upbeat 
about his business prospects. 

Although the court considered that 
Mr Farrell knew that two of the 2007 
transactions gave rise to issues, it was 
accepted that, at the time the gifts were made, 
he did not have those transactions or the 
potential for claims in his mind. 

One aspect the court had to deal with was 
the fact that, after the transfer of the assets to 
Mrs Farrell, an unequal division in her favour 
was created. However, the transactions were 
part of a series of professional advice as to the 
use of discretionary trusts as mitigating the 
tax consequences initially and upon death. 
This was legitimate tax planning. Mr Farrell 
anticipated that his wealth would increase 
relative to his wife over the coming years. 

When considering all the evidence as a 
whole, the court concluded that the trustees 
in bankruptcy had not proved their case that 
these transactions should be set aside. They 

did not pass the intention to remove test. 
There were a number of factors that led the 
court to this conclusion:
�� Although the FSA investigations were 

serious, there was nothing to show that 
Mr Farrell feared their consequences.
�� There were no claims at the time and 

no evidence to show that Mr Farrell 
considered his assets were at risk.
�� The assertion of claims and an awareness 

of them from legal communications did 
not undermine Mr Farrell’s evidence that 
he did not have the claims in mind when 
making these gifts.
�� There was value in the parent business 

despite the financial decline and there 
was the further contract for business in 
the Middle East.
�� The claim that Mr Farrell could increase 

his wealth significantly in a very short 
time had precedent given the business 
plan and the potentially lucrative 
contract that had been entered into.
�� Mrs Farrell’s evidence was accepted that 

she had seen no change in the mind set of 
her husband.
�� The tax planning had been revised on 

the initiative of their adviser. Mrs Farrell 
was consistent that was the only purpose. 
There was an issue over whether severing 
the joint tenancy should have taken 
place but that did not evidence any s 423 
purpose.
�� The aim of asset equalisation was 

consistent with Mr Farrell’s optimism as 
to his future prospects and his absence of 
concern for the claims.
�� The letters from advisers dealing with 

the tax planning arrangements made 
no mention of the potential problems 
or the financial decline. The evidence 
established that the gifts were made 
pursuant to tax planning advice. 

For these reasons, the trustees’ application 
failed. 

COMMENTARY
The case highlights that claims under s 423 
Insolvency Act 1986 are difficult because of 
the requirement to prove that the transferor 
of an asset was motivated by the ‘intention to 
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remove’ test. Unless that transferor openly 
admits that this was the motivation, any 
party bringing a claim is inevitably going 
to have to invite the court to consider the 
circumstantial evidence and make a finding 
that, despite what the transferor says, the 
explanation is not true. That can be a difficult 
burden to satisfy, as this decision illustrates. 

One can have sympathy with the trustees 
in bankruptcy who issued the application as, 
from the timing of the transactions as against 
the potential claims against the transferor, 
there would be inevitable suspicion that they 
were prompted as a means of asset protection 
in the event of it all going wrong. 

The court has to consider, however, 
not what the applicant might say should 
reasonably have been in the mind of the 
transferor but what actually was the 
subjective intention. The mere fact, it could 
be argued, that the transferor should have 
considered the interests of others does not 
give rise to a claim if, as a matter of fact, 
there was no such consideration given and 
there was no intention to remove assets from 
creditors or those who might make a claim. 

Although all cases will be decided on their 
specific sets of facts, this case is an example 
of one which, on its chronology, might well 
have looked to be a good claim to bring but, 
on the evidence, it was not able to pass the 
appropriate test. 

A claim under s 423 of the Act is not, of 
course, the only method available to a trustee 
in bankruptcy to challenge a gift or transaction 
at undervalue. Any trustee could also look to s 
339 of the Act which allows challenges to gifts 
or transactions at undervalue which occurred 
in the period of up to five years before the 
presentation of the petition. In the period of 
up to two years before the petition, insolvency 
is not a relevant factor and, for the period from 
two to five years, insolvency is presumed if the 
transaction was to an associate. Unless the 
trustee is challenging a transaction more than 
two years before the petition and the transferor 
remained solvent at the time, it would follow 
that s 339 would be the better route to use to 
set aside the transaction rather than s 423. 
There would be no need to prove intention. 

A claim under s 423, therefore, is only 
of use if the transaction was more than five 
years before the petition for bankruptcy was 
presented or the transferor remained solvent 
and the transaction was more than two years 
but less than five years before the petition. 

If the transferor remained solvent at 
the time of the transaction or the period is 
more than five years, there will be inevitable 
evidence difficulties in showing that there was 
a motivation to remove assets from creditors 
or those who might make a claim, either 
because that evidence is no longer available or 
the time period before bankruptcy makes it 

far harder to pass the intention to remove test. 
As in the other cases dealing with 

antecedent transactions generally, this 
case highlights that the starting point for 
consideration is that a person can legitimately 
transfer or give assets as a gift. The fact 
this has happened is the starting point for 
investigations. The Insolvency Act 1986 
allows those transactions to be challenged but 
only if strictly defined tests are passed with 
substantial evidential burdens. If those tests 
are not met, the claims will fail. 

A salutary reminder that even what might 
appear strong cases on paper always have 
substantial risks and that evidence truly is 
king when it comes to the court making its 
decision. ■
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