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Expert Witness Reports in Civil & Criminal Cases

Dr Pradhan is available to undertake video conference assessments 
 

Dr Pradhan is a Top Level APIL expert witness in psychiatry and an AVMA  
accredited expert psychiatrist in negligence cases. 

 
She has provided hundreds of psychiatric reports across all areas of law since 

2003 and is regarded as one of the leading expert witnesses in the country. 
 

Dr. Pradhan was awarded Fellowship of the Royal College of Psychiatrists in  
recognition of her clinical excellence and as a leader in the field of psychiatry. 

 
Dr. Pradhans’ extensive clinical and psychiatric report experience have  

enabled her to develop a strong reputation with lawyers requiring a robust  
independent psychiatric report. 

 
Expert Psychiatric reports covering; 

         �         �  Medical Negligence      �  Criminal Defence 

         �         �  Personal Injury       �  Employment & Stress: Equality Act 

         �         �  Abuse Cases      �  Family Cases 

         �         �  Fitness to Practise      �  Immigration 

Direct Access to Expert – No Agency Fees 
Short waiting times - Deferred payment terms 

 
Consulting Rooms in Birmingham, Manchester & London 

 
Submit case enquiries and obtain quotes online at 

www.drpradhan.co.uk 
 

Telephone: 0121 752 6061 
Email: contact@drpradhan.co.uk
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Hello and welcome to the 47th edition of the Expert Witness Journal.  

This issue focuses mostly on the non-medical area of the expert witness world. 

We feature the Financial and Insurance market with, articles by Sue Taylor. The very topical 
football financial fair play (FFP) and cryptocurrency. Also new reforms to recover millions 
more from the proceeds of crime. Fiona Hotston Moore explores expert witness predictions 
for 2023, highlighting what trends will we see in forensic accounting this year. 

Forensic sciences are covered with sexual assault cases: using DNA and digital evidence to 
strengthen your defence strategy, how fingerprint experts can make their mark on your    
defence case and ecology forensics all by Forensic Access.  

Improving climate change risk assessment by Ösund-Ireland MP is a must read article.       
Ben Adams, a Senior Associate and electrical engineer at Hawkins contributes ‘do you need 
to high-speed test generator rotors’.   

More specialist areas covered include, Police Custody ‘was the deceased fit to detain in the 
first place?’ By Joanne Caffrey, expert witness for police custody procedures, use of force 
and ligature deaths. And ‘Not Flying the Union Flag, the Irish Language and the Northern 
Ireland Protocol: Are we Seeing a Potential Return to Loyalist Terrorism?’ by David Lowe. 

In a Question and Answer piece, we interview Dr Alexandra Pentaraki, Clinical Psychologist 
& Neuropsychologist for children and adults.  

We are always looking for contributors, if you wish to contribute please mail us. 

Many thanks for your continued support. 

Chris Connelly 

Editor 
Email:chris.connelly@expertwitness.co.uk
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Bond Solon  
www.bondsolon.com
Bond Solon is the UK’s leading provider of expert 
witness training and CPD, offering courses cover-
ing all the core areas of expert witness work. Train-
ing is delivered through a mixture of live courses, 
webinars and e-learning. We also hold an Annual 
Conference which is the largest gathering of ex-
pert witnesses in the UK.   
Bond Solon have a wide range of courses,  
university certificates and conferences to suit your 
expert witness training and CPD requirements.   
Completion of our courses will also assist you in 
complying with the ongoing training requirements 
for expert witnesses laid out in the Academy of 
Medical Royal Colleges’ guidance.   
We have public course dates scheduled through to 
the end of 2022, however please see below the 
dates of events coming up in the next few months. 

Virtual Classrooms - Upcoming Training Dates 
Excellence in Report Writing - England and 
Wales (1 Day)* 
Starting 06 Mar 2023 09:30 in Virtual Classroom 
Starting 17 Apr 2023 09:30 in Virtual Classroom 

Courtroom Skills - England and Wales 
Starting 07 Mar 2023 09:30 in Virtual Classroom 
Starting 18 Apr 2023 09:30 in Virtual Classroom 

Cross-Examination Day - England and Wales 
Starting 10 May 2023 09:30 in Virtual Classroom 

Civil Law and Procedure - England and Wales 
Starting 09 -10 Mar 2023 09:30 in Virtual Classroom 

Family Law and Procedure - England and Wales 
Starting 20-21 Apr 2023 09:30 in Virtual Classroom 

Discussions between Experts 
Starting 05 Dec 2022 13:30 in Virtual Classroom 
Meetings and discussions between experts are in-
creasingly being requested by the courts in an at-
tempt to save court time, reduce legal costs and 
bring about a settlement between the parties. 
These discussions between experts may feel more 
informal than the courtroom, but can be just as 
important to the outcome of the case.  
This course will provide experts with a comprehen-
sive overview of what these discussions entail, possi-
ble pitfalls and the implications if best practice is not 
followed. Experts will gain a thorough understand-
ing of the court procedure rules governing discus-
sions between experts and the court’s intention 
behind these discussions.   
www.bondsolon.com 

RICS 
Online Expert Witness Certificate 
Venue: RICS, Online 
CPD: 26 hours formal CPD 
See; www.rics.org/mena/events/training-courses/ 
rics-expert-witness-certificate/ 
This 12-week blended learning programme is 
designed to give you a sound knowledge of the law 
and best practice. RICS Accredited Expert Witness 
status is recognised in the market as an important 
benchmark of quality, which assists accredited expert 
witnesses in attracting private appointments by 
solicitors, clients and professional representative firms.  
The course works systematically through the 
published RICS Professional Guidance and related 
learning materials through webinars led by experi-
enced surveyors, lawyers and expert witnesses. This 
course also includes two intense practical workshops 
where you will work with leading industry experts 
and a barrister to finesse your skills. 

The Legal Training Consultancy 
Clinical Negligence Update 2022 
Online Half Day Conference.  
This online half day conference is very definitely 
NOT a repeat of the highly successful and very pop-
ular previous Clinical Negligence conferences we 
have held over the last three years. It's a completely 
new conference with a panel of 8 speakers, includ-
ing 3 QCs and covering a selection of new and im-
portant subjects ranging from: a clinical negligence 
case law update for experts and lawyers, to the fu-
ture of clinical negligence litigation and the material 
contribution test in causation.  
www.tickettailor.com/events/thelegaltrainingconsul-
tancy/733945 

Sytech 
Helping the Court to Reach a Decision 
Are you an expert in your professional field who 
needs to develop the theoretical and practical skills to 
be an expert witness? Do you have employees who 
may respond to incidents that may result in Criminal 
Proceedings (i.e. Medical, Door Supervision, Loss 
Adjusters Flight Attendants, Social Services)? 

Phone 01782 286 300 for FREE digital forensic 
consultation advice, or email us at   
enquiries@sytech-consultants.com 
www.sytech-consultants.com 

Veritas Witness Training Ltd 
Witness Familiarisation 
71 – 75 Shelton Street, London, WC2H 9JQ 
020 7100 0465 
enquiries@veritaswitnesstraining.com 
www.veritaswitnesstraining.com 

Events



The Conservation, Heritage, Restoration & Building Journal. 
 

Our Journal is distributed on a controlled circulation and subscription basis quarterly to key decision  
makers in organisations in the world of Conservation, Heritage and Ecclesiastical matters.  

Conservation & Heritage Journal keeps abreast of what's happening in this important sector of our culture  
with the latest news and a wide range of informative features written by well respected individuals  

and organisations in their specialised field of expertise. 

With a readership of over 22,000 and growing to a highly targeted audience, Conservation & Heritage  
Journal is an A4 perfect bound full colour journal published quarterly, this makes it a unique vehicle  

to advertise specialist skills, products and services so essential to this sector. 

Please email for a complimentary copy. 

Our website has all our latest news and articles, it  also has a 'Search' function where you can search  
for a tradesman, craftsmen and suppliers. In this search you can obtain contact details, examples of  

work and company history. 

Visit our website at: www.consandheritage.co.uk 
or Email: nigel@consandheritage.com



The Insurance Market Cycle  
and how it Impacts Experts

The insurance market has been around for hundreds 
of years, I have been in the market for just a fraction 
of its existence - four decades. However, that has been 
long enough to see that the market is cyclical in na-
ture, being either hard, soft or somewhere in between.  
 
During my career I have seen the following dips in 
the market cycles or what are described as hard mar-
kets: 1984, 1992, 2001, 2019.  The end of 2018 saw 
the transition from the longest soft market in history 
to a hardening market, the year had started well, but 
the second half saw it becoming the fourth costliest 
year on record since 1980 for insured losses. The 
change in market conditions was largely led by rein-
surers after a series of natural catastrophes the year 
before  including:   
• Hurricane Harvey August 2017. – total damage cost 
approx. $125bn loss to insurance industry over $20bn  
• Hurricane Irma August 2017 – total damage cost 
approx. $70bn loss to insurance approx.$30bn  
• Wildfires in Europe, the Middle East and North 
Africa 2017  
 
The market had to turn because the combined ratios 
(the sum of incurred losses and expenses and divided 
by the earned premium) of reinsurers and insurers 
were simply not sustainable. A combined ratio of 
below 100% means in profit, above 100% means in a 
loss situation. Some ratios entering hard markets have 
exceeded 140%. 
 
The insurance market was therefore already in a 
hardening cycle dip when along came wave after wave 
of major catastrophe events including: 
  

• Australian Wildfires 2019  
• Earthquakes in Turkey and Croatia 2020  
• Storms and floods across UK and Europe 2020  
• German floods 2021 – approx. $40bn  
• European wildfires 2021  
• Hurricane Ida 2021 loss to the insurance industry 
approx. $37bn 
  
Then in September 2022, the reinsurance market was 
meeting to discuss the 2022 renewal season and after 
a relatively quiet year there was optimism in the air, 
then along came Hurricane Ian. Estimated as the sec-
ond largest insured loss to hurricane Katrina in 2005 
with a total estimated at $260m and an insured loss at 
approximately $50bn to $65bn and still counting! It 
will be some considerable time before final figures are 
known.  
 
Insurance is now a global market and the effects of 
catastrophe events are felt around the globe. How-
ever, not all losses are driven by natural catastrophe 
events. In addition to Covid 19 which was a global 
event but not a natural catastrophe    
 
Covid 19 was not a natural catastrophe, there are also 
local losses that impact specific markets. 
 
The loss of the Twin Towers in 2001 impacted the 
global property market and the personal accident and 
life markets. In the UK, shortly prior to Twin Towers, 
there had been a whole series of major property losses 
in the food and drink industry, emanating from com-
posite panels being used in the building construction. 
This “localised issue” led to 400% premium increases 
for some risks in that sector. Prior to the hard market 
in 2019 there had been a sharp increase in cyber losses 

by Sue Taylor ACII, Adv. Dip. CILA 
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SUE TAYLOR 

Insurance Specialist and Claims Consultant and Expert Witness 
 
Cardiff University Bond Solon Expert Witness Certificate, ACII, Chartered 
Insurance Practitioner, Adv. Dip. CILA 
 
I am a dual qualified insurance professional with over 40 years experience of 
underwriting, broking and claims. Holding senior roles in major brokers until 
becoming a consultant in 2020. 
 
An industry recognised cross class broker and claims consultant on major  
and complex national and international risks with a particular focus on  
property and business interruption. Experience includes captives, insurance 
and reinsurance, the design and placement of programmes, the writing of 
 bespoke wordings and resolving technical issues. 
 
Co-author and major contributor of numerous leading insurance text books 
including Riley on Business interruption 9th,10 and 11th editions published  
by Sweet and Maxwell and The Basic Business Interruption Book published  
by CILA  as well as numerous articles. I am also a well known public speaker. 
 
 
Contact: Mrs Sue Taylor – Sue Taylor Ltd 
Mobile: 07545 758 125 
Email: sue@suetaylor.me 
Website: www.suetaylor.me 
Area of work: UK and International 
 

with similar impacts on rates with rises of 300% being 
seen on certain risks. A severe winter for example can 
have a major, short term, impact on the motor market. 
 
The return on investment on property portfolios of 
insurers can also have an impact on the combined ra-
tios of insurers along with a variety of other financial 
factors e.g. Brexit. 
 
As a result of these unforeseen events the profile of the 
market changes as it enters hard/hardening cycle and 
the following are visible:  
• Rate increases  
• Cover reduces or is eliminated  
• Deductibles increase  
• Terms are imposed  
• More advanced insurance technical knowledge is  
required to solve issues  
• Claims disputes increase resulting in: 
     o   Longer investigations 
     o  Repudiations 
     o  Issuance of avoidance letters 
     o  Legal challenges   
• In times of financial instability there is often an             
increase in arson claims or those involving fraud 
 
So, what are the implications of the cycles for expert 
witnesses? As can been seen from the above, a hard 
market can result in claims disputes and potentially con-
tentious claims. These disputes can impact a large vari-
ety of stakeholders and lawyers, and the courts look to 
insurance experts to help them understand the cover-
age, the insurance terminology, the process, and the 
state of the market at the time. Some of these disputes 
will result in legal challenges quite quickly and others 
may take five or six years to reach the courts. The de-
gree of involvement of experts will vary but the resul-
tant decisions can have long reaching implications.   
Insurance traditionally has not been an excessively  
litigious area of the law in the UK. What tends to hap- 
pen is that there is silence for decades on a topic and 
then a flurry of activity with a series of legal challenges. 
A recent example of this is in relation to subrogation. 
However, with the FCA test case in relation to COVID 
19 which was rushed through the High Court and 
then the Supreme Court, that has now changed, and  
there are now numerous cases in process. They are at 
various stages aiming to clarify elements of the deci-
sion or address areas that were not included in the test 
case. Expert evidence has been sought in many areas 
and will undoubtedly be required in the future.  
 
There are also the unforeseen consequences of one 
decision leading to another, having a much wider 
reach, because the circumstances or the subject matter 
are different. It is widely anticipated, that because of 
the recent decisions, the high level of activity will con-
tinue for some considerable time – the domino effect.  
 
Add in another domino in that the Marine Insurance 
Act of 1906 was replaced with the Insurance Act 2015, 
which is still in its infancy, align that with the hard mar-
ket and once again the opinion of experts may be 
sought.  

As mentioned earlier, this hard market has seen a           
series of waves and eventually, it will go over the crest 
of the highest wave and the market will start to plateau 
and then soften, assisted by new capacity entering the 
market that is not hampered by the losses of the past. 
Innovation in coverage comes to the fore and is al-
ready evident e.g. the growth of parametric insurance. 
 
Insurers and reinsurers will then be led by their           
specific risk modelling with the result that the market 
resembles “lumpy custard”, a term I started using 
after 2001.  In other words, the majority is smooth, 
but you come across the odd lump either by line of 
business, insurer/reinsurer or by territory.  
 
When the market softens, we see the reverse effects:  
• Rate reductions  
• Cover enhancements  
• Deductibles reduce  
• Terms are lifted  
• Fewer issues requiring advanced insurance techni-
cal knowledge   
•Claims disputes reduce resulting in fewer legal          
challenges requiring expert opinion 
 
However, because of the time lag for cases to come to 
court there is little initial impact for the expert of a 
softening market. The insurance market cycle there-
fore impacts the workload of the insurance expert but 
not necessarily in a synchronised cycle. 
 



New Reforms to Recover 
Millions More from the  
Proceeds of Crime 

The reforms, which are the culmination of a Home 
Office-commissioned review, would enhance enforce-
ment powers and could lead to the recovery of mil-
lions of pounds of additional funds from offenders 
each year. 

A “confiscation order” is a court order made person-
ally against a defendant, compelling them to pay back 
some or all of the benefits from a crime they have 
committed, so that the proceeds are returned to the 
public. 

While in some cases the system has been able to       
recover proceeds and support victims, there is strong 
consensus that the current regime is inefficient, com-
plex and ineffective – with weak enforcement mecha-
nisms restricting its ability to consistently recover 
criminal funds. 

The Law Commission’s new reforms would bolster 
the current system, by giving courts more powers to 
enforce confiscation orders and seize offenders’ assets, 
limiting unrealistic orders that can never be paid back, 
and speeding up confiscation proceedings – allowing 
victims to receive compensation more quickly. 

The Commission estimates that reforming the current 
confiscation regime could lead to an extra £8 million 
in funds being retrieved from criminals in England 
and Wales every year, helping to return more money 
to the public. 

Commenting on the new confiscation reforms,       
Professor Penney Lewis, the Law Commissioner for 
Criminal Law, said: 

“The current system for recovering the proceeds of crime is 
ineffective and letting down victims and the public  
“Our reforms would make critical improvements to the current 
confiscation regime, allowing for millions more in funds to be 
successfully recovered from those who make illicit gains.  
“By boosting enforcement powers, imposing more realistic and 
fairer orders, and speeding up proceedings, we can ensure 
greater public confidence in the system, and send a strong 
message that crime doesn’t pay.”  
Recommendations from the Law Commission 
Reforms to make the confiscation regime faster, fairer 
and more effective.  
l Accelerate confiscation proceedings by establish-
ing strict timetables for hearings, which take effect im-
mediately after the defendant has been sentenced for
their crime. 
l Give courts the power to impose “contingent
enforcement orders” at the time that a confiscation
order is made, meaning that if a defendant does not
pay back the proceeds of a crime within a set time, as-
sets – including property or funds in a bank account
– could instead be taken to recover the proceeds of
crime.  
l Strengthen “restraint orders”, which can be im-
posed by a court to stop a defendant from protecting
funds or assets that might later be involved in confis-
cation proceedings. Place the “risk of dissipation” test
– the test currently used by courts to judge whether to
use this order – on a statutory footing, and clarify what 
could trigger the use of these orders.  

The Law Commission has published new reforms to overhaul the system for recovering the 
proceeds of criminal activities.
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l Strengthen law enforcement agencies’ responses, 
through better police training and a national asset 
management strategy.  
l Update the provisions that factor in a defendant’s 
“criminal lifestyle”, when assessing their benefit from 
crime. Confiscation from defendants deemed to have 
a criminal lifestyle will also include gains from their 
wider criminal conduct. We recommend that a de-
fendant would have to commit fewer offences to be 
deemed to have a criminal lifestyle.  
l Give greater consideration to the defendant’s ability 
to pay, so that enforcement can be more effective. De-
fendants will be obligated to provide clearer and more 
detailed evidence of their financial position if they 
claim to be unable to pay their order.  
l Create more flexible tools to ensure better                 
enforcement. Give judges the power to adjust the 
funds that must be paid back by a defendant, de-
pending on their personal circumstances. This would 
avoid situations where there is no realistic prospect of 
recovering the full amount of the confiscation order.  
l Set out a clear statutory objective to govern the new 
confiscation regime – namely, to deprive defendants 
of their benefit from criminal conduct. This would pro-
vide clarity on the purpose of the regime and move 
away from any prior emphasis on “punishment”. 
 
Next steps 
It is now for the Government to respond to our           
recommendations from the review.

Computer Forensics, Digital Investigation, Mobile Phone Forensics 
Dr Daryl Hamilton Wallis BSc (1994), PhD (1998) FBCS 
 
Whether you require digital forensic investigation, digital forensic training,  
expert witness testimony, or even data recovery and security, Fields  
Associates is home to some of the most experienced and respected analysts, 
technicians and experts at work in the industry today. 
 
At Fields Associates, we specialise in the recovery of the digital “fingerprints” 
left by the routine use of computers. Even erased files can be recovered and 
examined, ensuring that you have all the evidence available to support your 
investigation. Our digital forensic experts are able to recover, examine and 
analyse the data, whilst at all times maintaining a strict chain of custody to 
ensure that the evidence is preserved in its original form and therefore  
admissible in a court of law. We provide expert witness testimony in a variety 
of specialist subjects. Credible evidence given by a reputable and  
experienced expert in digital forensics can significantly influence the outcome 
of any computer-related legal proceeding. 
 
We have experience of giving evidence in court and working with legal aid 
clients. Average number of new instructions is 50 annually, with over 400 
reports and 60 court appearances in the last 3 years. 
 
Our expertise also covers: 
Accounting services Business Valuation 
Business Management Child Pornography 
Computer Forensics Data Recovery 
Data Security Data Theft 
Digital Forensics Due Dilligence 
e-Disclosure and Litigation Extortion 
False Accounting Financial Crime 
Forensic Accounting Fraud 
Intellectual Property Internet Abuse 
Mobile Forensics Secure Data Erasure 
Security risk 
 
Tel:  0800 083 7891 - Mobile: 07817 766070 
Email: enquiries@fieldsassociates.co.uk - Website: www.fieldsassociates.co.uk 
Fields Associates, Fields House, Old Field Road, Bocam Park, Pencoed, CF35 5LJ 
Area of work: Worldwide 

Dr Eur Ing Gina Barney 
Lift & Vertical Transportation Expert Consultant 
PhD, MSc, BSc, CEng, FIEE, HonFCIBSE 
 
Member of Academy of Experts, Member of CIBSE Lifts Group  
committee, English Editor of Elevatori, Member, Society of 
Authors. 
 
An active longstanding member of the Lift and Moving Walks 
Committee (MHE/4) of British Standards Institution. 
 
Professionally qualified with over 50 years experience within the 
lift industry, at both the theoretical and practical levels. 
 
Expertise in vertical transportation facilities (lifts, escalators,  
moving walks) in buildings. Specialisations include: regulations 
and standards, people movement, traffic and control design, 
safety training, reviews, audits and surveys. 
 
Experience in dealing with equipment disputes, accident  
investigation, etc. cases. CPR compliant expert acting as PAE  
and SJE.  
 
 
 
Gina Barney Associates 
PO Box 7, Sedbergh, LA10 5GE 
Area of work: UK 
Tel: 01539 620 790 
Website: www.liftconsulting.org 

Expert Financial Witness Specialising in Personal Injury and Clinical Negligence Cases 
where there is a loss of Earnings and Pension Loss. I also regularly provide pension 
loss calculations for Employment cases. 
 
Over the last 8 years I have provided more than 500 expert pension reports, with their 
respective values ranging from £10,000 to over £1m. 
 
Due to the complex nature of pensions and the current pensions legislation it is often 
advisable for me to complete the Loss of Earnings Calculations within the same report.  
This way I can ensure that there is a clear and accurate treatment of Tax, National  
Insurance and Pension Contributions through the claim.    
 
When preparing Loss of Earnings Calculations, I will ensure that correct tax treatment 
of employment benefits are taken account of such as: Death in Service, Private  
Medical Insurance, Company Car etc. 
 
Regularly I am asked to provide figures in relation to Loss of Dependency in fatal  
cases as well as Lost Years calculations in cases where there has been a reduction in 
life expectancy due to the injury/negligence. 
 
My reports are detailed and CPR Compliant they are designed to be easy for the 
reader to digest and understand. I pride myself on my evolving approach to dealing 
with issues and the good relationship that I build with my instructing solicitors.     
Where approval has not been sought/granted for a formal expert I work on the basis 
of acting as an agent of the instructing firm.  I can provide white labelled reports and 
calculations that then form the basis of the claim for loss of earnings and pension.  
I am often asked to provide comment on the appropriate form of award for individuals 
as they approach settlement. Is a Lump sum only award or a reduced lump sum and 
annual income the best route? At this stage I will discuss with the key stakeholders and 
provide a detailed analysis of not only the mathematics but also of the softer factors 
that need to be taken account of such as life expectancy, individuals preferences and 
the wider economic environment. 
 
I am usually happy to defer payment of fees till the settlement/conclusion of the case 
and will discuss this on a case by case basis.

EXPERT FINANCIAL WITNESS

Loss Of Earnings, Pension Loss, Loss of Dependency,  
Lost Years, Form of Award (PPO v LUMP SUM) and 
Settlement Assessment Reports

Telephone: 07827 924 863 
Email: stephen.farnfield@frenkeltopping.co.uk 
Website: www.frenkeltopping.co.uk 



Keeping Onside with Football’s 
Financial Fair Play (FFP) 
The worlds of accounting and football finance           
invariably overlap, and even more so in the modern 
era where the financDEial implications at the highest 
level can run into the multi millions and even billions. 
In recent years it has very much been the mission of 
the Premier League, the English Football League 
(EFL), and Union of European Football Associations 
(UEFA), to manage the financial stability, and long-
term sustainability, of clubs involved in domestic and 
European competition respectively.   

This has historically been targeted in two main ways: 
1. restricting the spend a club can make on player
wages and transfer fees by comparison to a set ratio
against its revenues 
2. by setting a cap for losses that can be sustained by a
club across a rolling three-year period which, if
breached, could see a club suffer sanctions.

Originally termed ‘Financial Fair Play’ or ‘FFP’, there 
is a gradual establishment move towards calling it  
‘Financial Sustainability Regulations’ as it is felt there 
is no ‘fair play’ in comparing the financial position of 
traditional footballing powerhouses like Bayern Mu-
nich and Real Madrid, to more recent additions to the 
higher footballing echelons, such as Bournemouth 
and Brentford. Unpicking and understanding the   
financial regulations in football can seem about as 
complicated as trying to understand the use of Video 
Assistant Referee (VAR) in the modern game. 

Restricting club spend 
The first regulatory rule on spend has been the       
subject of much press coverage in recent seasons, with 

club income generally earned through three main 
revenue streams: 
1. matchday income
2. broadcast income
3. commercial deal income (e.g. stadium, shirt

sponsorship).

There have been accusations that such revenues are 
vulnerable to being ‘massaged’ to allow extra spend 
to take place. In Manchester City’s case certain ‘spon-
sorship’ income was alleged to in fact be direct invest-
ment from the owner (not allowed above certain de 
minimis levels under the current rules to cover losses).  

This restriction on revenue sources particularly irks 
those clubs with owners who have particularly deep 
pockets, for example the likes of Stoke City who, with 
a reported annual bonus to the chairperson of its par-
ent betting company Bet365 of over £200 million, 
would have no problem at all in financially supporting 
the football club. The target here is very much about 
‘levelling the playing field’, less the actual playing field, 
but rather the rules of the financial playing field 
applying to all.   

UEFA have recently re-addressed this mechanism and 
have set new ratios (of relevant transfer and wage costs 
v’s revenue) of 90% (2023/2024), 80% (2024/2025), re-
ducing to 70% from season 2025/2026 onwards. 
Clearly, clubs need to be mindful of future revenue 
streams, particularly with regards to sponsorship deals 
which often have clauses in place that reduce their an-
nual commitment if clubs are not performing on the 
pitch. Not making the Champions League, or drop-
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pitch. Not making the Champions League, or drop-
ping out of the Premier League into the EFL, for ex-
ample, has significant financial ramifications, 
notwithstanding the parachute payments Premier 
League clubs dropping into the EFL receive for three 
further seasons.   
 
Setting a cap for losses 
The second regulatory rule adopted, both                      
domestically and in Europe, is a financial limit on the 
level of losses that can be borne by a club, subject to 
fines, squad size restrictions or a points deduction if 
not adhered to. Domestically in the top flight, the cur-
rent cap is £105 million across a rolling three-year pe-
riod, while in Europe UEFA has recently started 
phasing in a revised (and increased) €60 million limit 
across a similar three-year rolling period (provided 
these losses can be covered by the club’s owners or a 
related party). A club is assessed on its reported profit 
or loss, subject to certain sums that do not form part 
of the overall profit calculation (e.g. academy costs).  
 
It is generally recognised that despite the rules applied 
by FRS102, there is still the opportunity for some 
clever ’window dressing’ to make the accounts appear 
better than they might otherwise look, so any oppor-
tunity to either increase revenue, or reduce costs, 
would be to the advantage of a football club in meet-
ing its sustainability targets. And this leads to the cur-
rent hot topic of amortisation – let’s first rewind to the 
curious tale of Derby County FC. 
 
Derby County FC 
Derby County, currently plying their trade towards 
the top of League One, were embroiled in a sporting 
legal battle with the EFL around both the sale and val-
uation of their stadium and their approach to the 
amortisation of players; the former point was ulti-
mately not challenged but the point on amortisation 
went through several hearings and judgments. Amor-
tisation, in simple terms, is the cost of depreciating an 
intangible asset over its useful economic life, which for 
football clubs is chiefly represented by the contractual 
registration fees of their playing staff.   
 
Bearing in mind that any initial purchase of a player 
broadly has no immediate impact on profit (the trans-
action is solely reflected in the balance sheet – an asset 
in, countered by money going out or a creditor being 
established); rather it is the amortisation costs posted 
each year to its profit and loss, and/or the ultimate 
profit or loss made upon any eventual sale of a player, 
which impact a club’s margin.   
 
The approach adopted by Derby County, different 
from all other clubs, was to assess the expected ‘re-
coverable value’ of each player at each season end. 
The club argued this better reflected the economic use 
of a player as their value would not necessarily reduce 
on a regular basis each season, the underlying argu-
ment being some players get better over time, some 
worse, some stay broadly the same, but ultimately once 
their contract is wound down their carrying value is 
reduced to zero. The club argued this made account-
ing sense, however the impact on the amortisation 
costs posted to profit and loss was an estimated £30 

millon of ‘savings’, this being the difference between 
the amortised amount based on Derby County’s ap-
proach and the amortisation cost if a straight-line ap-
proach for amortisation, spread equally across the life 
of the contract, had been applied (the approach used 
by all other clubs).  
 
After several rounds of legal and accounting argument 
were exchanged between Derby County and the EFL, 
a panel eventually ruled that the only economic ben-
efit a club can rely on when purchasing a player is the 
benefit it draws from using that player in its matchday 
squad and so the only logical way to amortise that 
value is on a straight-line basis over the life of the 
player’s contract. It was ruled that to apply any other 
approach would be to argue the existence of an “active 
market” per the requirements of FRS102 where you 
can trade players without limitation at any time, how-
ever the panel concluded this could not be argued 
given the inherent restriction of transfer windows, 
players and agents’ wishes, squad size and related cost 
implications. The outcome was that Derby County 
were docked ten points which ultimately cost them 
their Championship tenancy at the end of the 
2021/2022 season.  
 
Chelsea FC 
And this neatly turns us to the current case of Chelsea 
FC, bearing in mind the straight-line approach that 
needs to be taken to amortising any transfer fee, the 
only real way in which you can reduce the costs posted 
against profit in each year, is to extend the length of 
the contract. Cue the recent transfer of Mykhailo 
Mudryk, from Shaktar Donetsk, for an initial £62 mil-
lion (rising to £89 million with add ons) making him 
the most expensive Ukrainian player in history. Now 
if this add on value was amortised over, say, a five-year 
contract, the club would need to bear an amortised 
cost of £17.8 million each year.  
 
However, Mudryk’s registration has been purchased 
on an extended eight and half year contract, through 
to the close of the 2030/2031 season, which is an amor-
tisation charge of £10.5 million a year. That difference 
of £7.3 million a year directly improves the profit and 
loss account of Chelsea FC which, by contrast to a five-
year contract, improves the bottom line over that time-
line by some £36 million. 
 
And Mudryk has not been the only purchase by the 
club across the summer of 2022 and the winter 2023 
transfer window which, under the stewardship of co-
owner and Chairman Todd Boehly, has seen player 
investment approaching €500 million. Other notable 
long-term contracts have been agreed with: Marc Cu-
curella (six-year deal); David Fofana (six-year deal); 
Benoit Badishile (six and half year deal); Wesley Fo-
fana (seven-year deal); and Noni Madueke (seven-
and-a-half-year deal).   
 
However, problems can arise regarding such long 
contracts - if you sell the player after, say three or four 
years, any profit arising for that period will be signifi-
cantly reduced as the carrying value of the player’s 
contract will still be relatively high; or, if the player 
picks up a long term injury, or loses form, the club still 
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have the commitment (subject to selling his registra-
tion to another club) both in terms of the annual 
amortisation cost and the player’s wages which, for the 
very top players, can be anything from £10 million a 
year upwards.   
 
UEFA’s constitution sets out that contracts should be 
no longer than five years in length but with the im-
portant proviso that this does not apply if local laws 
allow it to be longer, which is the case for the UK and 
most European countries. Given the increasing num-
ber of unusually long contracts recently handed out 
by Chelsea, however, UEFA is reportedly putting plans 
in place to effectively restrict amortisation periods to a 
maximum of five years, although the actual length of 
contracts could still be longer.  
 
Sit back and watch club accountants and law teams 
from various jurisdictions, in the months ahead,            
enjoying that particular battle. 
 
How Crowe can help 
Our Forensic Services team have worked on a                
significant number of football related cases, including 
loss of profits, agent disputes, and accounting appli-
cations; we are always happy to have an initial no         
obligation discussion on any matters where we can 
add value and advice. For further information, please 
contact Chris Hine, (chris.hine@crowe.co.uk) Martin 
Chapman, (martin.chapman@crowe.co.uk) or your 
usual Crowe contact.  
www.crowe.co.uk 
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Security for Costs Order Made 
Against Lead Applicants in Class 
Action over Cryptocurrency

The decision is significant as the Court emphasised 
the interests of fairness and the contextual issues at 
play in class actions which favoured awarding security 
to the respondents, even though one of the lead ap-
plicants and many of the class members were individ-
uals. It also distinguished the decision of Lee J in 
Abbott v Zoetis (No 2) (2019) 369 ALR 512. 

Background 
Its Eco Pty Ltd and Bethany McManus are the lead 
applicants of representative proceedings brought 
under Part IVA of the Federal Court Act 1976 (Cth) 
against BPS Financial Limited and its related entities 
(the respondents). The respondents are involved in 
various ways in the provision of a cryptocurrency and 
the facilities by which it is obtained, stored and used. 
It is asserted that the group members were allegedly 
induced by express and implied misrepresentations 
to acquire and invest in the currency. The applicants 
claim that the currency was illiquid or incapable of 
being exchanged for fiat currency or for goods or ser-
vices. It is on this basis, that those who invested in or 
acquired the currency purport to have suffered loss 
or damage. 

It was not in issue that the lead applicants are 
impecunious in the sense that they are not in a posi-
tion to meet an adverse costs order. Additionally, the 
applicants did not have a litigation funder at the time 
of the hearing and there was no evidence any would 
be forthcoming. The respondents sought orders for 
security for costs in the circumstances. 

The law 
The exercise of the Court’s discretion to order security 
for costs, pursuant to section 56 of the Federal Court of 
Australia Act 1976 (Cth), involves the consideration of 
a number of factors in the context of class actions  
including:  
l the impecuniosity of the plaintiffs and the cause of
such; 
l whether there has been any delay in making the ap-
plication for security; 
l whether the proceeding has become bogged down
as a result of the plaintiffs’ conduct;
l strength and bona fides of the plaintiffs’ claim;

l whether the plaintiffs have been deliberately
selected as ‘persons of straw’; 
l whether the proceeding is essentially defensive in
nature; 
l whether the applicants are suing for someone else’s
benefit; 
l the characteristics of the group members;

lexistence of a funder;  
l whether the security would have been ordered if
there were separate actions; and 
l whether security for costs would stifle litigation.

(Kelly v Willmott Forests Ltd (in liq) [2012] FCA 1446).

The decision 
In considering all of the above factors in the exercise 
of his discretion, Derrington J held that the consider-
ations in this matter fell heavily in favour of an order 
for security for costs. In particular, His Honour noted 
that the action was pursued for the benefit of an ap-
parently large number of persons who would gain 
from its success, both in terms of recovering judgment 
and an order for costs, but who were protected from 
an adverse costs order and were not shown to be with-
out means. On the other hand, the respondents who 
were at risk of a substantial costs order had no op-
portunity to recover costs if the claim was unsuccess-
ful. His Honour stated that “The unfairness principle 
is palpable.”  
In reaching this conclusion, Derrington J disagreed 
with Lee J’s statement of general principle in Abbott v 
Zoetis Australia Pty Ltd (No 2) (2019) 369 ALR 512 that 
an order for security for costs should not be made in 
unfunded class actions or where the solicitors are 
working on a speculative basis. Derrington J empha-
sised that the litigious process must be fair, stating at 
[14]: 

“One side of the record in litigation ought not  
to be granted the luxury of litigating without risk 

of the consequences of a costs order should the  
litigation not result in their favour.  That extends 
to those who stand behind one of the litigants and 
who may benefit from the successful outcome of 

by Stephanie Cook, Partner, Brisbane and Aron Cheung, Associate, Brisbane  
In the recent decision of Its Eco Pty Ltd v BPS Financial Limited [2022] FCA 842, the  
Federal Court of Australia considered the discretion to order security for costs against the lead 
applicants of a class action. Kennedys acted for the Second Respondent, Billzy Pty Ltd, and were 
successful in obtaining security for their costs. 
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the action.  Such persons should not be allowed  
to enable others, whether that be corporate entities, 

trustees or lead applicants, to act as “stalking 
horses” in the litigation which will enure for 

 their benefit”.  
In addition, while orders for security aren’t generally 
made against individuals in bilateral litigation, Der-
rington J emphasised the contextual issue in favour of 
doing so in class actions. His Honour noted applicants 
usually have recourse against the respondents or their 
insurers to substantial recovery in respect of their own 
and others’ claims, as well as indemnity in respect of 
their costs. On the other hand, the respondents are 
limited to recovering costs from the lead applicants to 
the extent their assets permit. 
 
Furthermore, Derrington J rejected the lead appli-
cants’ argument that the making of an order for secu-
rity for costs was antithetical to the nature of class 
actions in the sense identified by Lee J in Abbott v Zoetis 
(No 2), namely that it provides an effective mechanism 
for persons with small or relatively modest claims to 
obtain access to justice. Derrington J considered there 
was nothing to suggest that the usual rules in relation 
to security for costs should not apply.  He specifically 
noted that if it had been the intention of the legislature 
to permit class members to litigate solely at the risk of 
the respondent, such a policy outcome would have 
found clear expression in the legislation. 
 
Accordingly, Derrington J ordered that the proceed-
ings be stayed until the lead applicants provided the 

respondents with security for their costs. This included 
$200,000 each to Billzy Pty Ltd and PNI Financial  
Services Pty Ltd, and $350,000 to the remaining three 
respondents.   
Key takeaways 
As foreshadowed, the decision is significant as         
Derrington J emphasised that there are strong policy 
reasons for Courts adopting a predisposition in favour 
of making an order for security for costs in class ac-
tions where the lead applicants are impecunious, even 
if they consist of individuals and even if the order for 
security may stultify the action. The decision also re-
inforces the importance of the overarching principle 
of fairness in matters concerning orders for security.  
The decision clarifies and reinforces a defendant’s          
entitlement to security for costs following the decision 
in Abbott v Zoetis. 
 
For more information please contact Partner, 
Stephanie Cook 
Partner 
Kennedys Law (Brisbane, Australia) 
Stephanie.Cook@kennedyslaw.com   
Aron Cheung 
Associate 
Kennedys Law (Brisbane, Australia) 
Aron.Cheung@kennedyslaw.com  
www.kennedyslaw.com 
 
Useful Links 
Its Eco Pty Ltd v BPS Financial Limited [2022] FCA 
842
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Exploring Expert Witness  
Predictions for 2023

Fraud and false accounting 
Unfortunately, all signs point towards there being a 
surge in cases of fraud and false accounting through-
out the year. Forensic accountants often abide by of 
the concept of the fraud triangle, which dictates that 
there are three components that together lead to 
fraudulent behaviour. These are motive/pressure to 
commit fraud, opportunity to commit the act and          
rationalisation of the action.  
In times of financial pressure, there inevitably arises 
an increased likelihood of fraud, whether it be to ob-
tain funds for personal needs or to misrepresent a 
business’ financial position in order to keep operations 
running. In times of inflation this applies to individu-
als as well as businesses, meaning that we can expect 
to see an increased willingness amongst individuals to 
resort to fraudulent and illegal practices to subsidise 
their income.  
At the same time, those managing a business or char-
ity may be under-resourced, and thus less likely to 
spot the warnings signs of such activity taking place 
before they become an issue. With this in mind, we 
would advise business owners to remain vigilant of a 
surge in fraudulent practice throughout the coming 
months. 
 
Commercial disputes 
Commercial disputes, namely those arising from 
breach or termination of contract, typically increase in 
a volatile economy. 
 
In recent times businesses have faced huge inflation-
ary pressures, driven by supply chain issues and 
labour shortages. Consequently, they may seek to es-
cape what has become an unprofitable arrangement, 
or conversely may be unable to fulfil their contractual 
commitments. 
 
As a result, we are expecting an increase in instruc-
tions to assess the commercial losses that may arise 
from contractual breaches. 
 
Disputes arising post company sales 
Disputes arising out of SPAs (sales and purchase 
agreements), including warranty claims, are already 
hitting our desks, and I would expect see this to           
continue in 2023. 

Both 2021 and 2022 were buoyant times for business 
sales, as firms in all sectors looked to consolidate op-
erations to combat uncertainty. Many of these deals 
will have reflected the positive trading results being 
achieved at the time, and will include deferred or         
contingent consideration. 
 
However, recent economic considerations may mean 
that trading performance of many firms since such 
deals may have deteriorated. In such situations, the 
buyer may look to recover part of the consideration 
paid or to avoid paying deferred consideration, in 
which situation an expert witness will be called in to 
advise. 
 
Matrimonial, family and shareholder disputes 
In times of financial pressure, we typically see an              
increase in family disputes arise. These cases include 
divorces, probate disputes, partnership disputes and 
claims of unfair prejudice. 
 
Forensic accountants can be instructed to value          
family businesses to assist both lawyers and the court 
in attempting to secure an equitable distribution of        
assets 
 
Professional negligence 
Forensic accountants can also be instructed to consider 
whether the conduct of an accountant or tax adviser 
met the standard of a ‘reasonably competent’ profes-
sional. This involves considering the value of financial 
loss in claims against professionals in a range of sectors 
including medical, legal, financial services and        
construction. 
 
Over the last decade clients have been more willing to 
pursue claims against those who were once their 
‘trusted advisers’, and we can expect this trend to        
continue throughout 2023. 
 
Insurance claims 
With many firms incurring substantial losses during 
the pandemic, there has been an increase in instruc-
tions to help deal with insurance claims. The current 
difficult operating environment means that we can  
expect this to continue. 
 
In the first instance, legal counsel will need to          
determine if the loss is covered by any insurance. If 

What trends will we see in forensic accounting this year?  
In light of events that have unfolded over the last two years, from the COVID-19  
pandemic to the war in Ukraine, it is difficult to try to predict what will happen in 2023. 
However, as expert witnesses, our work follows from recent events, making it possible to 
anticipate what trends will develop in the coming months.
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so, forensic accountants may be instructed to give an 
expert view on the value of any loss allowing for any 
reasonable mitigation. 
 
Court delays 
One of the most pertinent trends of the past two years 
has been the delays in instructions and hearings 
caused by court backlogs following the pandemic. This 
has had a negative impact on clients, lawyers and ex-
perts alike, as a system already struggling to cope with 
a surge in activity post-COVID was further impacted 
by hiatuses arising from the sanctions on Russia. 
 
Unfortunately, we expect these court delays and           
sanctions to continue and inevitably clients and              
experts will have to continue to manage cases while 
navigating extended periods of inactivity and                    
inevitable inefficiencies. 
 
FRP 
www.frpadvisory.com 
"In times of financial pressure, there inevitably arises 
an increased likelihood of fraud." 
Fiona Hotston Moore 
Forensic Services 
 

Ms Fiona Hotston Moore 

Forensic Accountant, Accredited Expert Witness,  
Chartered Accountant and Tax Adviser  
BSc (Hons), CTA, FCA, MAE, ACFS 
 

Fiona is a partner of FRP's Forensic Services practice. Fiona specialises in commercial disputes, 

business valuations, tax disputes and professional negligence matters including giving evidence 

in the High Court, Family Court, Arbitration and Tax Tribunal. She has been instructed as an 

Expert in approximately 300 cases in her career to date. 
 

Fiona is also often instructed to provide expert opinion on a range of matters including  

shareholder disputes, agency disputes and insurance claims, tax disputes (including EBTs, film 

schemes, entrepreneurs’ relief and Generally Accepted Accounting Practice), officer and  

employee fraud, auditor and tax adviser professional negligence claims. 
 

Fiona specialises in share and business valuation cases with particular experience in the  

Family Court. She also has considerable experience in commercial disputes, tax disputes and 

professional negligence matters. 
 

Fiona has over 25 years’ experience providing strategic, accounting, tax and corporate finance 

advice in a variety of sectors. Fiona’s clients have included successful entrepreneurs, start-ups, 

international groups and household names 
 

The practical experience that Fiona has as a corporate finance and practicing tax professional 

perfectly complements her experience as an expert in commercial disputes in Court  

proceedings - and vice versa. 
 

Areas of expertise: 
Auditor professional negligence Tax professional negligence 
Share valuation Business valuation 
Commercial disputes Matrimonial 
Fraud Financial investigations 
Employee fraud 
 

Contact 

Tel: 01603 703173 - Mobile: 07770 642491 

Email: fiona.hotstonmoore@frpadvisory.com 

Website: frpadvisory.com/people/people-profiles/fiona-hotston-moore 

Area of Work: Nationwide and International

IAN JOHNSON ASSOCIATES LTD 
Independent Security Consultants 

 
A Fellow of The Security Institute and an experienced Expert          
Witness, Ian Johnson is Principal Consultant of IJA, an award           

winning security risk management consultancy established in 1986.   
As a specialist consultancy, the company provides independent  

advice on all aspects of security including threat and risk, security 
strategy, systems design, and the application of physical and  

electronic security measures (intruder detection, access control, CCTV, 
remote monitoring and response) to meet the required  
British and European Standards and Police legislation.   

Ian Johnson’s expert witness experience focuses on producing  
court compliant reports covering a wide variety of security  

disciplines, many of which relate to the effectiveness of security  
policies and procedures associated with the performance of systems, 

equipment and personnel.   
His other roles include technical assessor to UKAS (United Kingdom 
Accreditation Service) with responsibility for assessing the industry’s 
leading Certification Bodies who audit the performance of security 

companies operating in the UK and Republic of Ireland.   
He is also Security Consultant to Arts Council England advising on the 

protection of artworks for museums and art galleries. 
 

IJA - Specialists in Security  
Linden Place, Seale, Farnham, Surrey, GU10 1HS 

Tel: +44 (0) 1252 782664 
Email: info@ija.co.uk Website: www.ija.co.uk 

SPECIALISTS IN THE ANALYSIS 
OF ROAD TRAFFIC COLLISIONS
Providing tailored solutions for the 
investigation of incidents involving 
road users of all types

ANALYSISFCIR
EXPERTS IN 
COLLISION 
INVESTIGATION

020 3004 4180

o�ce@FCIR.co.uk

www.FCIR.co.uk

WE ARE HAPPY TO DISCUSS YOUR 
INDIVIDUAL NEEDS CONTACT US TODAY:

COLLISION RECONSTRUCTION

VEHICLE EXAMINATIONS

EXPERT WITNESS

Let us do the searching for you  
If require an expert fast please call  
our free telephone searchline on  

0161 834 0017 
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The Galbraith Tables -  
A Welcome Addition to the 
Pensions on Divorce Canon 
 
In March 2022, Jonathan Galbraith and Chris     
Goodwin of Mathieson Consulting published their 
“Galbraith Tables”. This was a useful addition to the 
literature available in the UK for valuing pensions on 
divorce – and at its launch seminar, over 700 family 
solicitors logged into the seminar explaining their use. 
Until then, the only current literature available         
was the 2019 “Guide to the Treatment of Pensions on      
Divorce” (denoted as the PAG report), and the  Pen-
sions on Divorce textbooks by Messrs Hay, Hess, 
Lockett and Taylor (currently 3rd edition, 2018) (de-
noted by HHLT3). What are the positives - and neg-
atives - associated with these tables, compared with 
other authorities? 

Accessibility 
The first plus about these tables is that nothing is 
hidden. Not only are the figures tabulated, but the 
actuarial basis is provided. The former allows anyone 
familiar with BODMAS to carry out their own valua-
tions of a pension. The latter allows any actuary to 
critique the results. It is a useful framework. 

It remains to be seen if courts will generally accept 
proposals from parties based on these tables. Prior to 
now, Defined Benefit pension values have generally 
been seen as the preserve of a pensions on divorce ex-
pert (or “PODE”, as the PAG report defines them). If 
Galbraith is accepted, which is more likely for smaller 
pensions, surely this should save divorcing parties 
time and money? 

Clearly, where pension sharing calculations are also 
required, a report from a PODE is more likely to be 
commissioned, so in that case, the Tables may be   
unnecessary. 

It should also be mentioned that in some caselaw, the 
use of offsetting is discouraged, and it is thought that 
pensions and other assets should be treated separately.  
(Cases – Martin-Dye (2006) to WvH (2020)) - It is our 
view that if the mechanisms involved in offsetting are 
clearly explained, than pension and non-pension as-
sets can be compared without problems. This should 
be to the advantage of many divorcing couples, who 
may have differing needs regarding immediate and 
deferred income. 

Compatability 
The next issue to consider is how the Galbraith      
figures measure up when compared with the other 
authorities, i.e., the PAG report and HHLT3. 

My assessment of the factors recommended for a 
pension of £1 p.a., payable now to someone age 60, 
increasing at CPI, is as follows:  
Galbraith: £33.57  
PAG:          £32.38  
HHLT3:      £32.38 

Reassuringly, these figures all fall to be reasonably 
close, so Galbraith may be taken as a suitable proxy 
for the other bases. 

However: 
1) My figures involve certain assumptions, e.g.,
a mixture of lives with 90% male. 
2) Figures are as at August 2022. They do not allow
for the “Truss Effect” when market rates changed
significantly. 
3) Deriving these figures (apart from Galbraith) is not
easy, and requires making some assumptions, and 
4) Our preferred basis is some 15% below these
figures, to allow for the fact that the modelling as-
sumes an annuity is not actually being purchased.
We therefore consider the imposition of the life office
margins, which we assess as around 15%, as unfairly
onerous on the pension holder.

This brings me to my next point: 

Currency 
Any published table is at risk of being out of date the 
day after publication. 

However, there are two practical solutions, which our 
three sources above treat differently, but effectively: 

Galbraith 
The providers are clearly alert to market changes and 
published a note subsequent to the “Truss Effect” on 
financial markets during September 2022. They de-
cided to consider possible changes in 2023, when a 
clearer picture of how permanent the market changes 
emerges. This is a sound professional approach. 

PAG and HHLT3 

Valuations are linked to market annuity rates. These 
change daily (possibly more frequently), so currency is 
automatic. 

The latter two methods can therefore claim superior-
ity regarding currency of the results. However, 
Galbraith is easier to check, and does not necessarily 
need PODE input, which increases costs. 

Link: https://mcact.co.uk/galbraith-tables/



E X P E RT  W I T N E S S  J O U R N A L       18 F E B R UA RY  2 0 2 3

Deferment factors 
I have also looked at the factors Galbraith provides to 
allow for the fact that pensions not yet in payment – 
for example, at current age 45 with retirement age 60:  
Galbraith: 0.7420 
 
PAG:          0.8000 
 
HHLT3:      Unspecified  
 
Where published, these figures are reasonably close. 
 
However, looking at tables used in other legal divisions 
(Employment Tribunals, Ogden Tables), these are 
FAR stronger bases, with the factors exceeding unity 
in many cases. 
 
Weakness 
Galbraith Tables don’t allow for increase in payment 
rates other than CPI: level pensions, RPI linking or 
3% - 5% variants are quite common. However,             
conversion factors could be published – these are easy 
to derive for an expert. 
 
A similar point can be made in respect for pensions in 
deferment, although revaluation in deferment is usu-
ally at CPI. However, for older pensions, where the 
member left some time ago and only an exit pension 
is quoted, care must be taken with revaluation:  
• Revaluation may specify using RPI rates, rather than 
CPI ones.  
• More significant, if pre 1997 pension accrual                
includes “GMP” elements revaluing at fixed rates, 
then revalued amounts often exceed the level as-
sumed if CPI is used – sometimes by 200% and over. 
This is due to higher rates during the early era (a max-
imum of 8.5% pa), to which the pensions are “locked 
in”. This risk is not highlighted in any of the above au-
thorities. 
 
Conclusion 
Experts can adjust for these factors – and change the 
other Galbraith assumptions, if desired. This is a           
relatively simple spreadsheet exercise, perhaps in con-
junction with a package such as “Act-fx”. This supports 
my view regarding the value of the tables.  
 
Actuaries have been valuing life connected income 
streams for nearly 200 years - so perhaps the only             
surprise is that no one has produced such tables for 
Pensions on Divorce before! 
 

Windsor Actuarial Consultants is an           
independent firm of actuarial consultants  
with considerable expertise in derivatives 
and pensions. Our excellent actuarial and 
consultancy is complemented by our          
cutting-edge software and technical  
support.  
We are an owner-managed business. 
 
Our consultants are both major stakehold-
ers in the firm and qualified actuaries. 
They can provide the advice our clients 
need and they also have a vested interest 
in ensuring that they get the best service 
possible.  
The level of personal commitment from us 
could not be higher.  
Our clients include interest rate swap  
victims of all sizes, trustees and sponsors  
of pension schemes, financial advisers,  
solicitors and individuals. 
 
Peter Crowley, established Windsor                
Actuarial Consultants in 2005, combines 
a wide experience of financial products 
and pensions with a speciality for  
explaining the concepts in plain English.  
 
Peter also advises solicitors and other             
professionals on the individual aspects of 
pensions in divorce, compensation on  
the loss of pension rights, pensions  
mis-selling and reversions. He has  
produced a substantial number of reports 
on this subject,involving cases of varying  
complexity, and including overseas  
pensions   
Windsor Actuarial Consultants are  
sponsors of Chessboxing Nation 
www.chessboxingnation.com

Suite 46, Albert Buildings 
49 Queen Victoria Street 
London  
EC4 4SA 
Work undertaken worldwide 
 
Tel: 020 7653 1908 
DX 98948 CHEAPSIDE 2 
Fax: 0207 681 2778 
mail@windsorac.com 
www.windsorac.com

If you require an expert  
fast let us do the  
searching for you 

please call our free  
telephone searchline  

on 0161 834 0017 
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Sexual assault cases: using DNA  
and digital evidence to strengthen 
your defence strategy 
DNA and digital evidence offer significant opportuni-
ties to support a fair trial in sexual assault cases. Which 
is why accurately reviewing forensic reports is crucial. 
Strong defence strategies rely on a thorough under-
standing of all the information provided and the con-
fidence to challenge the evidence when needed. But 
defence solicitors face major challenges when it comes 
to unlocking the full potential of DNA and digital            
evidence, as we explore.  
 
Why you’re missing out on valuable evidential             
opportunities  
Streamlined reports have their place in the criminal 
justice system. They help expedite cases and minimise 
costs. But with less information comes the need for 
deeper analysis. Especially in complex sexual assault 
cases. For instance, your client might deny their crim-
inal involvement though the forensic report suggests 
otherwise, with evidence of their DNA on the victim’s 
clothing. How can you defend your client’s case in this 
situation?  
 
It’s not usually possible to recover time-sensitive              
biological evidence from the body of the complainant, 
if the complaint of sexual assault was made sometime 
after the event. But evidence could persist on other 
items such as clothing, even when washed. There still 
might be time to examine these items. And this, along 
with contextual information, could reveal another  

reason why the client’s DNA and/or semen was found 
on the victim’s clothing. In a family environment for          
example, semen could have been transferred by a 
wash.  
 
Asking the right questions and requesting more           
information could help you build a stronger defence 
strategy. Getting to this point requires careful inter-
pretation of the scientific findings within the full con-
text of the case and your client’s statement. But 
defence solicitors don’t usually possess the scientific 
skills to do this. And it's unreasonable to think they 
should. They face a similar predicament with other 
types of forensic evidence. 
 
Digital evidence delivers an essential human        
perspective  
Digital evidence, such as mobile phone, cell site and 
social media data, offers insights into the motivations 
behind people’s actions — both victim and suspect. In 
ways DNA and fingerprint evidence doesn’t. It’s an 
essential, supportive function for defence solicitors 
and prosecutors. But it’s a complex area of forensics - 
an investigator needs to be able to interrogate all the 
data sources and piece everything together. Using a 
combination of digital tools and manual investigation 
techniques to verify evidence that can be attributed to 
a crime.  
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In law enforcement, Digital Media Investigators 
(DMIs) have the skills to identify and verify evidence 
from forensic reports that can be hundreds of pages 
long. But DMIs are spread thin. The task often falls on 
a detective constable who doesn’t have enough digital 
experience to properly evaluate the data.  
 
The result: limited reports are often relied upon in 
court. Streamlined Forensic Reporting (SFR) exacer-
bates the problem. Making it even more critical for the 
defence solicitor to scrutinise the results and challenge 
any oversights. Was the device of interest checked for 
joint possession? Has an incriminating photo’s meta-
data been analysed to determine when and where it 
was taken? If such things haven’t been done, you’ll 
never know how they could have helped your client.  
 
Leave no stone unturned with a thorough review of 
all the scientific evidence 
All evidence, whether biological, digital, pathological 
or ecological, should be reviewed by experts in their 
relevant fields. And, where necessary, challenged on a 
number of levels. Ensuring that the forensic science 
presented in court is correct, accredited (where possi-
ble), balanced and contextually well-informed to         
support a fair trial.  
 
What if you had rapid access to a team of forensic           
experts who review all of the scientific evidence for 
you? We can connect you to accredited forensic              
experts who will help you achieve the best outcomes 

for your client. By helping you understand the           
scientific findings in their case, identify the strengths 
and the limitations of the evidence and ensure that an 
optimal forensic strategy has been conducted - rec-
ommending further testing/investigation where       
applicable. In doing so, you can gain a solid under-
standing of the opportunities that could help you 
shape a more robust and effective defence strategy. 
 
No need to spend time sourcing and vetting the            
experts you need to demystify the science. Our case-
work managers do all the leg-work. Hand-picking pre-
approved experts who have the right qualifications, 
experience and, where relevant, licences needed to 
work on your case. Your casework manager will handle 
the process from start to finish. Liaising with the differ-
ent experts on your case and acting as a single point of 
contact to ensure seamless communication.  
 
Don't miss out on the evidential opportunities DNA 
and digital evidence can provide. Delegate effectively, 
save time and strengthen your defence strategy on 
01235 774870 or at science@forensic-access.co.uk. 

Connecting you with the right Expert Witness 
 
For over 36 years, Forensic Access has connected defence solicitors with the same high-quality  
forensic services as their prosecution counterparts.  
  
Today, Forensic Access has a vast network of experts, enabling us to provide defence teams with 
every type of forensic science support available, including: 
 

       Blood Pattern and Body Fluid Analysis        Classifications of Weapons and Ammunition  

       Digital and Social Media Investigations   DNA Analysis and Interpretation 

       Drugs and Toxicology        Mobile Phones, Devices and Cell Site Analysis  

       Pathology and Injury Causation        Psychiatry and Psychology  
        
Work with Forensic Access to find your next Expert Witness:- 

       Dedicated Casework Managers - providing end-to-end support  

       Direct access to a team of world class experts – building an effective defence strategy 

       Quality and proven service - UKAS 17025:2017 accreditation 

Contact our Casework Team to connect you with the right forensic expert 

Forensic Access,  

Grove Business Park, Wantage,  

Oxfordshire, OX14 9FA

www.forensic-access.co.uk  

    @forensic-access-limited  

    @ForensicAccess

01235 774870 

Email: science@forensic-access.co.uk
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A New Police Approach is  
Needed to Tackle Overwhelming 
Delays to Digital Forensics

This is not news to criminal litigators who are well 
aware of the delays caused to police investigations by 
the inevitable wait for a forensic download to be com-
pleted on their client’s mobile phone. While waiting, 
lawyers will often need to field enquiries from under-
standably anxious clients about what can be done to 
expedite the process; unfortunately, the answer is 
often ‘nothing’. 
 
However, it is worth remembering the Authorised 
Professional Practice (APP) guidance from the College 
of Policing on extraction of material from digital de-
vices which states that searches cannot be speculative 
and must be ‘strictly necessary’: 
 
Mobile telephones or other digital devices will not be 
examined as a matter of course. They will only be ex-
amined in investigations where there is reason to be-
lieve it is strictly necessary to acquire material to 
pursue a reasonable line of enquiry. […] The ‘strictly 
necessary’ condition can only be satisfied where all 
other less intrusive methods have been explored and 
it is considered that the purpose cannot reasonably be 
achieved through less intrusive means. For example, 
investigators will consider whether it is sufficient sim-
ply to view limited areas (for example, an identified 
string of messages/emails or particular postings on        
social media). 
 
The guidance also states that consideration should be 
given to the CPIA Code of Practice which establishes 
the duty for officers to pursue all reasonable lines of 
enquiry, whether they point towards or away from the 
suspect, and to gather and retain relevant material. 
This duty could be considered to provide the basis         
for satisfying the ‘strictly necessary’ criterion in the        
situation of an investigation. 
 
The case of R v Bater James and Mohammed [2020] 
EWCA Crim 790 states it is not a ‘reasonable’ line of 
enquiry if the investigator pursues fanciful or inher-
ently speculative research. Instead, there needs to be 
an identifiable basis that justifies taking steps in this 
context. This is not dependent on formal evidence in 
the sense of witness statements or documentary ma-
terial, but there must be a reasonable foundation for 
the enquiry. 

The case goes on to provide examples taken from the 
CPS’s 2018 guidance on disclosure (titled ‘A guide to 
“reasonable lines of enquiry” and communications       
evidence’):  
‘There will be cases where there is no requirement for the po-
lice to take the media devices of a complainant or others at all. 
Examples of this would include sexual offences committed op-
portunistically against strangers.’  
 
Meanwhile, the Attorney General’s 2020 Guidelines 
on Disclosure states, “it is not the duty of the prosecu-
tion to comb through all the material in its possession 
(e.g. every word or byte of computer material) on the 
lookout for anything which might conceivably or spec-
ulatively undermine the case or assist the defence” 
(Annex A, paragraph 39). 
 
The Guidelines provide the example of a case which 
involves a complainant contacting the police to make 
an allegation of an offence against a person they had 
met that same day. In such as case, the suspect may 
accept that they met the complainant but deny the al-
legation. “The complainant and suspect communi-
cated on a single medium. The investigator may 
consider it is a reasonable line of enquiry to view the 
messages from the day on which the two persons met 
as, before and after, they are highly unlikely to be rel-
evant. They may contain material about what was ex-
pected or not expected when complainant and 
suspect met, the nature of their relationship, and the 
response after they met, all of which may cast light on 
the complainant’s account and the suspect’s account. 
That is unlikely to require the investigator taking cus-
tody of the phone or obtaining a large volume of 
data.” (paragraph 13). 
 
The Guidelines go on to compare and contrast this 
with the example of a complainant who alleged coer-
cive and controlling behaviour over a period of years, 
including manipulative conduct over various plat-
forms. Here, “a larger quantity of data may be rele-
vant and require review and retention by the 
investigator by different means.” 
 
All of the above guides the police towards reviewing 
the circumstances of each individual case and seeking 

A damning report published by His Majesty’s Inspectorate of Constabulary and Fire & 
Rescue Services (HMICFRS) has found police forces to be “overwhelmed and ineffective” 
in relation to digital forensics. The HMICFRS found that there were more than 25,000 
devices waiting to be examined – and this is without taking into account all the devices 
already in the system.
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an alternative to a full forensic download where 
appropriate: for example, where both the com-
plainant and suspect say that they only communicated 
on Snapchat and did not save any messages, there is 
little to be gained from a download. 

However, unfortunately, we are increasingly seeing a 
rigid approach of submitting devices for a full down-
load regardless of the facts. Until a long-term solution 
is found, we can only hope that the police will apply 
more flexibility in their methods.  The current ap-
proach is clogging up the system, causing unnecessary 
delay and is unfair to complainants and suspects alike.  
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How Fingerprint Experts  
Can Make their Mark on Your 
Defence Case 
When shopkeeper Thomas Farrow and his wife Anne 
were murdered in 1905, a bloody thumbprint found 
at the scene made this the first British murder to be 
solved and prosecuted using fingerprint evidence.  

This case seemed to herald a new dawn of evidence. 
One where anyone who left a fingerprint at a crime 
scene could be caught and prosecuted. However, the 
reality is somewhat different. As we explore in this in-
depth article which covers: 

l How fingerprint evidence includes more than
fingerprints

l Capturing the fingerprint

l The importance of fingerprint quality

l Analysing fingerprints - opinion not fact

l Opportunities to challenge fingerprint evidence

l What can influence fingerprint analysis outcomes?

More than fingerprints 
Did you know that fingerprint evidence can include 
more than prints of your fingers? The term 'finger-
print' covers a wide range of areas which includes: 
l The entire palm surface from the wrist to the tips of
the fingers.

l The pieces of skin between the fingers.

l The friction ridges along the inner surface of the
fingers and thumbs (known as phalanges)

The arrangement of friction ridge details, which make 
up fingerprints, are unique to each individual. They 
are made from raised areas of skin called 'ridges' 
which are separated by depressed areas called 'fur-
rows'. Fingerprints - as in the arrangement of friction 
ridge detail patterns - remain essentially unchanged 
throughout life. And no two people have been found 
to have the same arrangement of friction ridge detail, 
including identical twins.  

Prints from toes and feet can also be used to identify 
someone as everyone has individual arrangements of 
friction ridge detail - as with fingers and hands, prints 
can be taken from the heel to the tips of the toes. This 
uniqueness and the persistence of fingerprints - as well 
as palm, toe and footprints - means these marks 
provide a useful way to identify someone. 

Capturing the fingerprint 
Watch any police drama on TV and you'll have seen 
the basics of gathering fingerprint evidence. Black car-
bon powder is dusted onto surfaces, sticking to the 
sweat left by the friction ridges of the fingerprint. 
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These marks are then photographed or lifted using 
DCF tape which is fixed to a plastic sheet so it can be 
stored as evidence.  

If the prints are on a movable item, they can be       
developed using specialist fingerprint enhancement 
equipment and techniques. The context in which a 
fingerprint is found is important. Which is why it's 
good practice to record the location and position of 
the fingerprint to support later analysis. 

The importance of fingerprint quality 
Finger and palm prints are usually left at a crime scene 
by chance which can often result in a limited number 
of prints of varying quality. This frequently leads to 
partial marks, like the side or tip of a finger, being 
deposited. However, all is not lost, as low quality and 
partial prints can be used to establish someone's iden-
tity - as long as the recovered print contains enough 
information.  

Analysing fingerprints - opinion not fact 
Although fingerprint evidence was presented in court 
for many years as fact, the forensic regulator now 
classes the evidence as expert opinion. Even when ex-
perts work in the same organisation and use the same 
equipment, techniques and approaches, they can 
make different judgements on the same evidence. 

When fingerprints are analysed and compared, the 
outcomes can be classified into four different groups:  
1. Identified - the mark can be confidently attributed
to a particular individual as there is sufficient quality
and quantity of fingerprint detail for the fingerprint
practitioner to assess and match. 
2. Excluded - enough fingerprint features do not
match to conclude that marks did not come from the
same person. 
3. Inconclusive - the fingerprint mark does not    
contain enough and/or sufficient quality detail for a
viable comparison and gives inconclusive results. 
4. Insufficient - the fingerprint mark contains such
low quantity and/or poor-quality detail that a reliable
comparison cannot be made. The detail is not clear
enough or it has been so compromised by external
forces that the evidence is unreliable. 
A specialist should be able to explain the limitations of 
fingerprint evidence to a legal team or jury. 

Opportunities to challenge fingerprint evidence 
When you receive a streamlined forensic report (SFR) 
issued by a fingerprint bureau, it will report initial fin-
gerprint evidence findings. However, because differ-
ent bureaus record different information, the 
information on the SFR can vary and may not give 
you the full picture.  
Information you might expect to see includes:  
l Which finger, thumb or palm print at the crime
scene has been identified as the crime scene mark. 
l The origin of the crime scene mark - this is not al-
ways clear, but it should include a crime scene number.   

l Details of other marks previously identified in the
case - you'll likely find these on later pages of the SFR.

You may also find you have additional SFRs to deal 
with if other marks are compared at a later stage. 
These additional marks are often relied on if an 
individual enters a not guilty plea.  

When fingerprint evidence is classified as inconclusive, 
legal teams can bring in a fingerprint expert to carry 
out their own analysis of the marks. The SFR is only 
ever a starting point. It provides basic information that 
can be explored and potentially challenged by a 
fingerprint expert in two common ways. 

Context 
Marks used to identify the presence of someone at a 
scene. For example, someone who lawfully visited the 
scene could have left a finger, thumb, or palm print in 
a location and at an orientation that eliminates them 
from the inquiry.  

Length of time 
The moisture content of a fingerprint can have a 
major impact on the length of time the mark lasts 
upon a surface. Watery sweat typically evaporates 
fairly quickly, whereas fatty sweat - or sweat which 
combines water and fat - can last longer. Sometimes 
this can be weeks or months rather than days de-
pending on the level of disturbance (like cleaning or 
movement of material against the print).  

Once a fingerprint is deposited, the length of time it 
persists on a surface is influenced by:  
l Its composition
l The amount of matter deposited
l The physical properties and condition of the

surface
l The degree of handling or disturbance
l Its position
l The environmental conditions

As each of these factors are variable there is currently 
no reliable technique to accurately determine the age 
of a latent fingerprint. 

What can influence fingerprint analysis outcomes? 
A fingerprint identification is open to challenge and 
can occasionally be found to be wrong. As in the case of 
a fingerprint found at the scene of a serious terrorist in-
cident in the US. The print was matched to one on a 
computer database and the match verified by three 
experts. However, this was later found to be wrong. So, 
although rare, misidentifications can happen.   

Why don't we use probability to match fingerprints? 
Attempts have been made to introduce fingerprint 
analysis technology using statistical models that aim to 
predict whether there's a strong, moderate or weak 
likelihood of a fingerprint being a match. However, all 
these models have failed, in part because they do 
not take into account the wealth of friction ridge 
detail which experts include in their analysis and 
comparison.  
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How fingerprint experts ensure their opinion is valid 
Independent analysis 
For an expert's opinion of a fingerprint to stand up in 
court, the analysis needs to be undertaken indepen-
dently. Contemporaneous notes made by the previ-
ous expert should not be shared with the specialist or 
it risks jeopardising the results of their review. The in-
dependent fingerprint expert will make their own 
notes and will only view the original notes if there is a 
difference of opinion.   
 
Objectivity 
Fingerprint experts also need to ensure they remain 
as objective as possible in their analysis. The Forensic 
Science Regulator recognises that cognitive bias - in-
cluding cultural and contextual biases - have the po-
tential to influence fingerprint decision making. To 
prevent outcomes being based on assumptions over 
evidence, fingerprint experts mitigate biases by fol-
lowing the relevant cognitive bias guidance and un-
dertaking training. 
 
Making the most of fingerprint evidence 
Working with a qualified and highly experienced fin-
gerprint expert can add huge value to your legal 
team. Get in touch with our casework team to find out 
how we can help on 01235 774870 or at 
science@forensic-access.co.uk. 
 

Forensinsic Engineerc Engineering Cing Consultants  nsultants  
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The Fire Safety Regulations 2022 - 
What you need to know 

The Regulations are introduced under article 24 of 
the Fire Safety Order and are intended to implement 
the majority of the recommendations made to                
government in the Phase 1 report of the Grenfell 
Tower Inquiry.  
 
So, what are the changes we need to know about?  
High-rise residential buildings: 
A ‘high rise building’ is defined in the Regulations as 
a building which is at least 18 metres in height or at 
least 7 storeys; 
 
The Regulations require responsible persons in          
high-rise residential buildings to do the following:  
1. Provide the local Fire and Rescue Service with          
up-to-date electronic building floor plans and to pro-
vide a hard copy of the plans, along with a single page 
building plan (identifying key firefighting equipment), 
in a secure information box on site;  
2. Provide the local Fire and Rescue Service                    
information about the design and materials of the ex-
ternal wall system and to inform the FRS of any ma-
terial changes to the external walls. This includes 
providing information in relation to the level of risk 
that the design and materials of the external wall 
structure give rise to and any mitigating steps taken. 
The external wall system includes windows, balconies, 
cladding, insulation and fixings;  
3. Undertake monthly checks on the operation of         
firefighting and evacuation lifts as well as functionality 
checks on other key pieces of firefighting equipment.  
Any defects should be reported to the Fire and Rescue 
Service as soon as possible after detection if it cannot 
be fixed within 24 hours. The checks should be 
recorded and made available to residents;  
4. Install and maintain a secure information box in 
the building, containing the name and contact details 
of the responsible person and hard copies of the  
building floor plans;  
5. Install signage visible in low light/smoke which     
identifies flat and floor numbers in the stairwells of  
relevant buildings. 
 
11 metres and above 
In residential buildings over 11 metres in height,           
responsible persons are required to undertake annual 
checks of flat entrance doors and quarterly checks of 
all fire doors in the common parts. 
 

Multi-occupied residential buildings with two or 
more sets of domestic premises 
For clarity, the description above does not apply to two 
flats in a converted house or ‘maisonette’ where there 
are no ‘common parts’ through which individuals 
would evacuate but rather is aimed at blocks of            
self-contained flats.  
In premises to which the regulations do apply in this 
category, the responsible person must now:  
1. Provide fire safety instructions to their residents,        
including how to report and fire and what to do if a 
fire has occurred, based on the evacuation strategy for 
a building;  
2. Provide residents with information relating to the 
importance of fire doors in fire safety.  
Many Fire and Rescue Services state on their websites 
how they would prefer to receive the relevant infor-
mation and the government, in collaboration with 
Fire and Rescue Services, have produced templates to 
assist in preparing the information required. The 
eagle eyed among us will note that the Grenfell Tower 
Inquiry’s recommendations on Personal Emergency 
Evacuation Plans (PEEPs) and evacuation plans have 
not been included in the regulations this time.  The 
government state that this is because the consultation 
on the issue of PEEPs highlighted the difficulties of 
mandating them in high-rise residential buildings and 
that it makes sense to link the recommendation on 
evacuation plans with that on PEEPs and deal with 
evacuation as a single issue at a later date.   
Who do the new regulations affect? 
The regulations impose duties on the ‘responsible 
person’.  This will typically be landlords, building  
owners and management companies, but ultimately 
anyone with responsibility as the ‘Responsible Person’. 
 
The introduction of the new regulations may mean 
increased enforcement and prosecution of those           
responsible for building and fire safety which can           
attract heavy sentences in terms of fine or possible         
imprisonment. In addition to this, the Building Safety 
Act will introduce even more onerous requirements 
later this year in respect of high-rise residential build-
ings.  It is therefore essential that those responsible for 
the fire safety of a building, be that through owner-
ship, management or simply operating from such a 
building, understand who is responsible, what those 
responsibilities are and how to ensure those responsi-
bilities are competently met.  

by Hannah Eales, Partner - Kingsley Napley  
The Fire Safety (England) Regulations 2022 come into force today, introducing new  
duties under the Fire Safety Order for responsible persons.
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The FCA - Looking Ahead 

The Financial Conduct Authority (FCA) imposing 
fines totalling £214,250,056 last year is a figure that 
journalists can work into a news story fairly easily. 
When the biggest of last year’s fines was the £107.8 
million that was issued to Santander for what the FCA 
called "serious and persistent gaps" in its anti-money 
laundering controls, it almost becomes an article that 
writes itself. A fine of such a size will always grab the 
headlines. 

Yet it is probably worth a look behind the headline-
grabbing figures. The £214 million fines total is cer-
tainly not loose change, and nobody would argue that 
a nine-figure penalty is not newsworthy. But it is worth 
remembering that the FCA regulates approximately 
50,000 firms to ensure that the UK’s financial markets 
are operating in a competitive, honest way. Such a 
huge amount of money being levied in fines over a 
year should not, therefore, be all that surprising. It 
should also be pointed out that the 2022 figure is the 
fourth lowest annual fines total in the FCA’s ten-year 
history. That, perhaps, is the bigger surprise, given 
that there has been little to suggest any obvious 
shrinking of the financial sector. 

In fairness to the FCA, however, the number of FCA 
fines imposed on individuals rose from three in 2021 
to 10 in 2022. The FCA’s belief is that hitting individ-
uals with fines has value as a deterrent. And the total 
number of fines for 2022 was 25, which is way bigger 
than the 2021 total of 10. The regulator has, it should 
be said, also started 2023 with a flourish, having al-
ready fined Guaranty Trust Bank £10.9 million and Al 
Rayan Bank £4 million for money laundering failings. 
Taking on their own, such facts can be viewed as evi-
dence that the FCA is very much on the front foot 
when it comes to holding to account those who are 
not functioning properly in the financial sector. There 
may even be some merit in the argument that the low 
total figure for fines in 2022 can be viewed as a legacy 
of the pandemic, which had the potential to affect the 
speed and frequency of investigations from 2020   
onwards.  

But the FCA has much to live up to in 2023. Those 
who see more positives than negatives in the FCA’s 
2022 achievements will be looking for more of the 
same this year. Those unimpressed by its fines total for 
2022 will be expecting better things.  

In the FCA’s new Customer Duty, the regulator will 
be looking for firms to show that they are prioritising 
their customers and are able to take an objective view 
when problems do become apparent.  The Customer 

Duty represents what the FCA has called the setting of 
higher expectations for the standard of care firms give 
consumers. The setting of higher expectations also 
represents a raising of the FCA’s obligations. In an-
nouncing the Customer Duty, the FCA has made it 
clear it is looking to “drive a healthy and successful fi-
nancial services system in which firms can thrive and 
consumers can make informed choices about finan-
cial products and services.’’  The onus is now on the 
FCA to meet its own part of the challenge that it has 
set the markets. If the FCA expects more from those 
in the financial sector, it has to ensure that happens – 
and identify and penalise those who are falling short. 
The fact that this is about to happen as the FCA’s cur-
rent Executive Director of Enforcement and Market 
Oversight, Mark Steward, is set to leave in a matter of 
months may make the challenge even more demand-
ing. With Mark Steward departing after seven years, 
the FCA has - depending on how you view it - either 
an exciting opportunity to adopt a fresh approach to 
its obligations or the daunting prospect of replacing 
its mainstay at a time of change. 

Just as with its fines record and its Customer Duty 
obligations, the departure of the person who has been 
at the head of enforcement can be seen in either a pos-
itive or negative light by seasoned FCA observers. 
These three factors are in no way an exhaustive list of 
FCA challenges for 2023. But maybe a year from now, 
they will help provide a clear assessment of the FCA’s 
effectiveness. 

Similar to existing obligations under Principal 6 of the 
FCA Handbook namely “A firm must pay due regard 
to the interests of its customers and treat them fairly”  
www.handbook.fca.org.uk/handbook/PRIN/2/1.html 
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Data Science and Machine Learning: 
Unlocking New Frontiers in Claims

One way to think about the application of data science 
and machine learning is that it’s a tool to aid the con-
version of information (data) into action. In this con-
text, machine learning is applied to enable better and 
more efficient decisions, as well as identifying previ-
ously hidden risks and opportunities. Essentially, data 
science helps an insurer to perform significantly           
better, whatever their goals. 
 
The application of advanced analytics is already well 
ingrained in the world of insurance pricing and             
underwriting. However, it is only more recently that          
it has begun to exert more influence in claims                
operations. 
 
In the overall insurance value chain, substantial                 
resources and effort have been applied to better un-
derstand a customer’s risk and purchasing behaviours 
to help charge the most appropriate price. Fresh ben-
efits still to be mined in the pricing and underwriting 
space are relatively scarce. In contrast, huge untapped 
value is waiting to be realised by insurers reducing 
their claims spend or better understanding and             
optimising their claims processes. 
 
Low hanging fruit 
Although machine learning is increasingly recognised 
as a tool to reduce claims costs and deliver significant 
value to an insurer, this remains an area many have 
yet to realise value. This means there is plenty of low 
hanging fruit to be picked in the claims space, such as 
the benefits to be realised from providing a better, 
more tailored, faster service to the customer. These 
benefits can, for example, be seen by the speed at 
which claims are settled and how an insurer’s Net Pro-
moter Score (NPS), the global benchmark for client 
satisfaction, can be improved. 
 
Claims processing already uses a lot of external data, 
including integration into third party sources such as 
operators in the automotive sales market for vehicle 
values, demographics and sociodemographic infor-
mation, and various other vehicle information to in-
form repair costs. Machine learning makes it possible 
to link all these separate threads together and help in-
surance companies more accurately predict future 
outcomes and identify earlier changing experience. 
 
Internal impact 
There is also the positive impact on the internal or-
ganisation that has the potential to be equally trans-
formational. Machine learning can be thought of as a 
tool, a superpower to help claims handlers and claims 
teams make better decisions. Individuals can upskill, 
new roles will be created, all helping provide measur-
able improvements to customers and vastly improved 
profitability. 

At the same time, it is important to understand that 
machine learning will not give the perfect answer to 
every question. Each individual algorithm built will 
have both strengths and weaknesses. That being said, 
it is still possible to build and improve models based on 
an understanding of these strengths and weaknesses. 
More importantly, it is by understanding how best to 
leverage what an insurer has, as well as how best this 
can be applied and integrated, that will determine the 
value gained. 
 
Collaborate or fail 
This is especially true when it comes to using data sci-
ence to leverage unstructured data. Using an insurer’s 
deep domain claims expertise is key to shedding light 
on unstructured data and translating this into some-
thing which actually makes sense. On the application 
of data science in claims operations, by far the great-
est risk in terms of success and failure is the ability of 
both sides to collaborate effectively. By bringing to-
gether an insurer’s in-house claims expertise with 
their data science and machine learning experts, it be-
comes far easier to approach problems in a way which 
leads to a joint successful solution. 
 
Near future 
It can be very tempting to focus on the short term and 
doing whatever is needed to make one solution work 
once. But it is worth keeping in mind the end state, 
where one insurer’s claims models will be competing 
against another insurer’s models. In a world where 
hundreds of models are competing, the ability to 
move at speed, scale for efficiency, and be the most        
sophisticated will be needed to succeed. 
 
Data science is not the absolute all-encompassing, 
magic solution to every issue an organisation will face. 
Instead, being able to fully leverage machine learning 
means bringing together a multi-disciplined team, 
that combines an insurer’s existing in-house claims 
knowledge with cutting-edge analytical and data ca-
pabilities to deliver next generation claims processing 
that optimises costs and transforms the customer          
experience. 
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How data science and machine learning are transforming the world of insurance and, 
more recently, the claims operation.
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Improving Climate  
Change Risk Assessment 

Introduction 
There are two aspects to consider in terms of climate 
change – the emissions of greenhouse gases (often col-
lectively referred to as ‘carbon emissions’) that con-
tribute to climate change and the vulnerability or 
resilience of a project, asset, ecosystem or society to cli-
mate change. The common response to climate 
change from business and government is to reduce 
emissions of greenhouse gases, and the response from 
developers is to demonstrate how carbon net zero will 
be achieved. For governments, the additional need to  
assess, understand and minimise vulnerability or     
resilience to climate change is largely driven by         
international commitments, including Article 7 of the 
Paris Commitment1. However, there is a growing    
realisation of the additional need to assess and         
understand the risk of climate change at the business, 
asset or community level, and to manage this risk by 
determining the scale of adaptation needed to       
minimise exposure and vulnerability. 

How carbon emissions are assessed and managed to 
minimise the effects of climate change is not the     
subject of this article. The focus is on describing how 
climate change risk is being addressed by business as 
part of ongoing risk management and by developers 

as part of preparing a planning application. Three 
approaches are illustrated based on published 
guidance and are shown to be similar, as all three are 
based on standard principles of risk management. 
The use of a global resource of climate modelling data 
is described that can support these approaches and 
make them more robust, using airports as an 
example. 

Climate-related financial disclosure 
For business, the need to assess and understand the 
risk from climate change is increasingly driven by reg-
ulation and a requirement to determine the financial 
materiality of climate change risk as part of financial 
disclosure. In addition to pension funds and issuers 
of standard listed shares, UK companies with more 
than 500 employees and limited liability partnerships 
with more than 500 employees and a turnover of 
more than £500 million are now legally required to 
provide climate-related information annually that is 
aligned to the Taskforce for Climate-related Financial 
Disclosure (TCFD) with this becoming mandatory 
across the economy by 20252. This regulatory re-
quirement is mirrored in a growing number of coun-
tries around the world, some impacting in 20233.  

by Ösund-Ireland MP - February 2023 
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TCFD divides climate-related risks and opportunities 
into two major categories:   
• risks and opportunities related to the transition to a
lower-carbon economy; and 
• risks and opportunities related to the physical      
impacts of climate change.

Transitioning to a lower-carbon economy may include 
policy, legal, technology, and market changes to ad-
dress mitigation and adaptation requirements related 
to climate change. How a government, business or 
community responds to this transition may present 
both risks and opportunities. Transition risks are not 
the subject of this article. Physical risks resulting from 
climate change can be event driven (e.g. increased 
frequency of storms) or a result of chronic shifts in 
climate patterns (e.g. sea level rise). Physical risks gen-
erally present a cost risk, either by directly damaging 
an asset or indirectly by disrupting a supply chain, for 
example. However, this is not always the case as the 
physical effects of climate change will vary by location. 
For example, climate is both friend and foe to the 
winemaking industry and may be a desperate battle 
for some ski resorts4 with the clear implication there 
will be economic winners and losers. How airports, 
and the airlines served by them, respond to changes in 
demand to fly to certain destinations (i.e. a change to 
the market as a result of physical climate change) also 
presents both risks and opportunities. 

TCFD guidance “does not prescribe specific risk manage-
ment frameworks or approaches as individual companies are 
best positioned to determine this given their circumstances. In-
stead, … focuses on integrating climate-related risks into ex-
isting risk management processes”5 . The same guidance 
(page 16) describes how to integrate climate change 
into business risk management processes, including 
an illustrative heat map to assess the likelihood, im-
pact and speed of onset of a range of risks. This heat 
map is reproduced below as Figure 1. The likelihood 
scale on the vertical axis includes five ratings (from rare 
to frequent) refers to the frequency of a climate event 
occurring which, in most cases, is expected to change 
in the future. This will vary, hence the speed of onset 
description represented by the size of the marker. The 
impact scale on the horizontal axis also includes five 
ratings (from incidental to extreme) and refers to the 
magnitude effect that the climate event would have on 
the business. The combination of likelihood and im-
pact scales enables the climate risk to be classified as 
either high (red), medium (yellow) or low (green). 

Climate change and planning 
For developers securing planning approval, climate 
change is one aspect for consideration as part of an 
environmental impact assessment (EIA). The UK 
Planning Inspectorate has published an EIA screening 
checklist “to help ensure that an authority giving develop-
ment consent for a project makes its decision knowing the likely 
effects on the environment”.6 

Figure 1 
TCFD Guidance: Illustrative Heat Map Based on Prioritisation Criteria 
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In June 2020, the Institute of Environmental             
Management and Assessment (IEMA) published rel-
evant guidance7 which highlights the need to consider 
the design of a development, in terms of how resilient 
it is to climate change, and how climate change may 
change how the development operates and may also 
change the vulnerability of the receiving environ-
ment.8 All these factors will influence the conclusions 
drawn from the climate impact assessment.  
 
With reference to the Planning Inspectorate checklist 
and IEMA guidance, we can consider the potential im-
pacts of climate change on a proposed development to 
include:  
• How the design, construction, operation or decommission-
ing of the development is affected, to minimise emissions of 
greenhouse gases that cause climate change. This may be to 
comply with building codes, decarbonisation policies 
adopted by national or local government, or corpo-
rate commitments of the developer or investor.           
Note that corporate commitments may be driven by 
TCFD aligned financial disclosure or policies of              
environmental and social governance (ESG).  
• How the design, construction, operation or decommission-
ing is affected to ensure the development is resilient to the 
changing climate. Most developments have a projected 
lifetime that extends sufficiently into the future when 
climate change effects will become more apparent and 
material.  Demonstrating that the development will be 
resilient to climate change may be required to comply 
with building codes, national or local climate adapta-
tion policies, and TCFD alignment of financial               
disclosure by the developer or investor.  
• How the presence or sensitivity of environmental receptors 
may change as a result of climate change, affecting the out-
come of the EIA. We should expect different environ-
mental receptors to respond differently to climate 
change, becoming more or less sensitive (or vulnera-
ble) to the potential impacts of the development that 
are assessed in the EIA. This is often referred to as an 
in-combination effect. 
 
The IEMA guidance describes a risk assessment-based 
methodology for identifying potential climate impacts 
and assessing their severity. Similar to the TCFD              

guidance, this methodology requires defining the  
likelihood and impact (or consequence) and using a 
matrix to determine the risk. The IEMA guidance is 
not prescriptive and different definitions of likelihood 
and impact (consequence) scales can be used with pro-
fessional judgement and justification. The resultant 
climate risk can be defined in different ways. For           
example, significant and non-significant, or ranging 
from major adverse to moderate adverse to minor adverse to 
negligible. These qualitative descriptions are subject to 
interpretation and the guidance refers to the role of 
the Climate Change Adaptation and Resilience         
Coordinator to ensure professional judgement is           
applied. Importantly, and similar to the TCFD          
approach, is the use of this method to first assess            
the level of risk and then consider the impact of             
implementing control measures (or adapting) to reduce 
the impact (consequence) and hence, determine the 
residual risk (vulnerability).  
 
Airports and climate change risks 
Since at least 2012 the aviation sector has identified 
climate adaptation and resilience as a key topic for 
concern. In 2021 the International Civil Aviation Or-
ganisation (ICAO) published the Eco Airport Toolkit 
on Climate Resilient Airports9 which provides a frame-
work methodology for airport stakeholders including 
managers, owners, operators, airlines and govern-
ments, to identify and assess the risks that changes to 
different climatic conditions may have on airport op-
erations, maintenance and future design changes. The 
ICAO built on this Toolkit and published a further set 
of guidance in 202210,11,12 including key steps for             
climate risk assessment and adaptation planning; see 
Figure 2.  
 
The ICAO guidance refers to a standard five-by-five 
risk matrix with the risks of climate change expressed 
as a function of the probability (or likelihood) of the 
event occurring and the severity of the consequence of 
the impacts. This matrix is similar to the one pre-
sented in Figure 1. The outcome is often referred to 
as risk exposure and is a measure of the risk that the 
airport faces in relation to the climate impact. The 
level of risk can be reduced by implementing mea-
sures of adaptation, hence reducing the residual cli-
mate vulnerability of the airport.   

Figure 2 
ICAO key steps for climate risk assessment and adaptation planning
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The ICAO guidance recommends using airport      
specific climate change data to determine the likeli-
hood of risk events occurring.  This has the potential 
to limit the need for professional judgement in this 
step of the process and could be applied also to the 
TCFD and IEMA approaches.  

As an example, the Climate Resilient Airports 
Assessment Tool (CRAAT13) has been developed by 
Susteer AB in line with ICAO guidance. The CRAAT 
methodology for assessing the climate resilience of air-
ports is illustrated in Figure 3 and includes the ICAO’s 
key stages of likelihood, consequence, risk, adaptive 
capacity and vulnerability (see Figure 2). An additional 
step (uncertainty) is included, reflecting Inter Gov-
ernmental Panel on Climate Change (IPCC) best prac-
tice. Figure 3 is revealing, in illustrating the similarities 
between the TCFD, IEMA and ICAO guidance for as-
sessing climate risk, determining the extent of adap-
tation required and residual vulnerability. Note that 
CRAAT uses a quantitative approach to assessing like-
lihood, which is described below. 

Quantified assessment of likelihood 
Table 1 compares five examples of approaches to  
describing the likelihood of a climate event occurring. 
The TCFD, ICAO, IPCC AR6 (described below) and 
Highways Agency (HA) approaches all include de-
scriptors, ranging from ‘frequent’ to ‘rare’ or ‘excep-
tionally unlikely’ for example. The TCFD, ICAO and 
Canadian risk assessment methodology (PIEVC) in-
clude numerical scales, from 1 to 5 or 0 to 7. These 
descriptors and numerical scales are limited in being 
able to determine the likelihood of an event occurring. 
Both the ICAO and HA approaches include a quali-
tative description of likelihood which support profes-
sional judgement if applied in accordance with IEMA 
guidance. However, more usefully, the ICAO, IPCC 
AR6 and PIEVC approaches all include quantitative 
descriptions of likelihood which could also be applied 
in accordance with IEMA guidance whilst reducing 
the potential for cognitive bias which may arise with 
professional judgement. 

A typical climate change risk assessment includes sum-
maries of changes in specific variables, over defined 
climate periods and under future climate projections. 
The IEMA guidance includes an example, repro-
duced in Figure 4. How this information is then used 
to determine the likelihood of climate events occur-
ring is subject to professional judgement or with ref-
erence to more detailed data. The likelihood of a 
climate event occurring can be determined from a 

statistical analysis of climate modelling output from 
the Coupled Model Intercomparison Project 
(CMIP614) that brings together a global resource of cli-
mate models and is used to underpin the lnter-Gov-
ernmental Panel on Climate Change (IPCC) 
assessment reports.15 The Met Office is one of the re-
search centres that participates in the CMIP and pro-
vides access to UK specific data in both summary and 
raw data formats in addition to the CMIP6 data. 16 

An example of climate model output would be the 
maximum daily temperature at a location for every 
day of the year up to 2100AD. Depending on the lo-
cation, this output might be available from 20 to 30 
climate models in the CMIP. Using this information 
first requires defining a climate event in terms of: 

• Intensity, e.g. maximum daily temperature, daily
precipitation, etc.; 
• Magnitude, e.g. >40oC, < 0.1 mm, etc.; and 
• Duration, e.g. maximum 1 day, 5 consecutive days,
etc.

This definition relates to the consequence of a climate 
change event. For example, if an air conditioning sys-
tem has a safety shut off feature based on temperatures 
exceeding 45oC for a period of at least three days. With 
this information, we can interrogate the ensemble of 
climate model output to determine the likelihood of 
this event occurring over a specific time period. The 
IPCC refers to climate periods of near (2021-2040), 
mid (2041-2060) and long term (2081-2100). Periods 
relating to business plan cycles, the lifetime of the asset 
or planning policy horizons could be used.  

Table 1 illustrates there are different scales that can be 
used to describe likelihood and the guidance cited in 
this article do not prescribe any one method. How-
ever, by providing clear numerical definitions of the 
likelihood scale adopted, a quantitative approach can 
be used, based on the ensembled output of available 
climate models. This is the approach adopted by 
CRAAT, which uses site-specific climate change data 
extracted from the CMIP6 archive to provide a quan-
titative description of the likelihood of climate events 
occurring at any airport in the world. The potential 
for error in the risk assessment as a result of variations 
in professional judgement being applied at individual 
airports is reduced. This is a pertinent point as The 
consequences of climate change at different airports 
and the local economies they serve can be very differ-
ent, as illustrated by the examples of skiing and wine 
growing referred to earlier. 

Figure 3 
CRAAT method for assessing the climate resilience of airports
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Figure 4 
IEMA example presentation of a quantitative future baseline for key climatic variables

TABLE 1: Likelihood metrics
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Conclusions 
The need to assess the risks of climate change are clear. 
For business it is an external risk with potential posi-
tive or negative financial materiality. From 2025 all busi-
nesses in the UK will be required to disclose their 
assessment of climate risk as part of financial reporting. 
For developers, assets need to be designed to be resilient 
to future changes in the climate in addition to ensuring 
the assessment of potential environmental impacts 
properly considers the impact of climate change. As         
dynamic, and nationally significant or critical infras-
tructure, airports need to consider climate change risks 
both as a business and as part of ongoing development. 
 
This article provides an overview of how three sets of 
guidance, each with different audiences and objec-
tives, all converge to a similar approach for assessing 
and managing climate change risk. There is no single 
definitive, prescriptive approach and this is not ex-
pected to change. Implicitly, climate change risk 
should not be treated as ‘special’ and a more robust 
assessment will be made if existing risk management 
or impact assessment framework methodologies are 
used. Access to data describing how the climate may 
change at a particular location is improving, enabling 
a quantitative assessment the likelihood of climate 
events occurring. This represents an improvement 
over the qualitative or semi-quantitative assessments 
currently used along with professional judgement.  
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Eight Things to Consider When Appointing 
and Instructing an Expert Witness for  
Plastic Materials and Product Disputes 
Eight things to consider when appointing and           
instructing an expert witness for plastic materials and 
product disputes.  

Technical expert witnesses play an important role in 
assisting the Court in understanding the evidence or 
facts in a case. Cases involving plastic failure can be 
complex, experts are often engaged by solicitors to 
provide independent and impartial opinion based on 
factual information, in relation to matters within their 
expertise. The expert’s duty is strictly to the Court. 
Here are our tips on how to effectively engage a   
plastics expert witness.   
1. Contact an expert consultant at early stage. The
performance of plastic products is dependent on
several things ... the type and quality of the plastic,
design, manufacturing process and use.  Early expert
input can help to identify the underlying technical
issues in the dispute and understand more about the
liability at stake. 
2. Select carefully.  Experts need to demonstrate their
track record and experience of giving opinion on mat-
ters within their technical expertise, and to the spe-
cific requirements of the court. Making the wrong
appointment could be disastrous to your case. Poly-
mer science and technology is a vast subject area with
many specialisms. Be sure that your expert has the
specialist plastics knowledge you need. 
3. The issues concerning plastic product failure often
complex and technical in nature meaning legal
professionals and the court often need support to fully
understand them. Select an expert who can explain
their findings and conclusions in a way that meets this
requirement. 
4. Instructions need to be precise and specific.
Plastic failure disputes can be complicated and diffi-
cult to describe. Courts are aware that differences in
experts’ opinion can be due to disparities in the
instructions given and may not evidence the genuine
issues in the dispute. 
5. A dispute in a materials or multiple product supply
over an extended time period tests your client’s or-
ganisation’s ability to access purchasing, supply and
quality records and documents and recall events. En-
sure any limitations or concerns about evidence are
explained to the expert when providing instructions
and ensure the legal representative for the other side
is kept up to date on any new evidence that emerges
as the case progresses. 
6. Time management is vital. Laboratory tests and
investigations can be time consuming and costly. Your
expert must fully appreciate the extent of their obli-
gations and the preparation needed to fulfil them. It

is important to ensure they have the capacity to meet 
the procedural timetable and submit the important 
report on time. Ensure costs for laboratory tests are 
agreed with your client in advance.   
7. There needs to be independence. Your client needs
to be clear of their requirements prior to engaging a
consultant to investigate a failure or dispute. If there
is an expectation that an expert consultant will act as
an expert witness it must be ensured that indepen-
dence is maintained throughout their involvement. 
8. Don't forget personal skills. Giving evidence by
examination and cross examination can be adversar-
ial and stressful. An expert witness needs the skills and
capacity to deal with this process and not falter under
the pressure. 

PS Partnerships & Consultancy have 25 years’ expe-
rience in providing expert witness services in plastic 
materials and product disputes providing national 
and global service coverage with wide commercial and 
criminal case experience.  

 www.PS-Partnerships.com 
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in what can be a confusing and difficult task, PS Partnerships can help you  
navigate this important decision. Download eight things to consider when  

appointing an expert witness.
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Ecology Forensics - Delivering  
Unrivalled Expertise and Range  
of Services   
When it comes to the recovery and analysis of                  
ecological evidence, such as human remains, there’s 
no room for error. Law enforcement needs experi-
enced forensic scientists accustomed to working on 
complex, high-profile and time-sensitive cases. Connect 
to our multidisciplinary team of accredited scientists, 
benefiting from a fast and reliable fully-managed ecol-
ogy service. Read on to learn what makes our scientists 
a cut above the rest and how our comprehensive range 
of ecology services can benefit you.   
Direct and rapid access to experienced forensic  
scientists  
Top-level industry experts are at your disposal.              
Including Royal Anthropological Institute (RAI)            
accredited forensic anthropologists, as well as scien-
tists accredited by the Chartered Institute of Archae-
ologists (CIfA), who’ve worked on some of the most 
high-profile cases in the UK and abroad. They can 
provide forensic advice and expertise 24 hours a day, 
7 days a week. Or we can rapidly deploy them for 
scene attendance and forensics examinations.  
 
The depth of our collective knowledge and                      
experience makes us world-beating and is further  
bolstered by our extensive range of services.   
 
Every ecology service you need in one place  
Most cases that require ecology forensics, such as          
disaster incidents or homicides, are multi-dimen-
sional. Requiring a range of services to help progress 
the investigation. We’ve got you covered with our          

extensive selection of ecology disciplines, led by our 
experienced and dedicated experts.   
Our headline fields include:   
Anthropology  
Accurate bone identification and human remains          
biological profiling  
We can rapidly identify whether bones are of human 
or nonhuman origin to help close scenes or progress 
an active investigation. If the bones are identified as 
human we provide advice on the best way to proceed, 
whether that’s scene attendance or radiocarbon dating 
(analysing carbon in the bones to see how old they 
are). We can also analyse human remains to generate 
a biological profile, as well as record any individuating 
features on the bones and teeth which might assist 
with positive identification, including past injuries and 
pathological conditions.   
Archeology  
On-scene attendance and expert opinion of critical            
evidence  
We can attend crime scenes and expertly advise on 
the search, location and recovery of human remains 
and other types of evidence, such as weapon cachets. 
All evidence and information is gathered and securely 
recorded. Maintaining information integrity when 
used in a court of law. We can also analyse ground        
disturbances, using methods like historical mapping, 
to determine important information such as a time-
line of any changes. Helping to validate or discount 
areas, eliminating unnecessary work.  

by Chris Dawson
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Entomology 
Expert study of insects and insect life cycles  
We can collect and interpret insect evidence at either 
crime scenes, post-mortem examinations or the area 
surrounding a body of interest to estimate time since 
death. Taking into account environmental factors to 
deliver precise results. Our entomologists can also 
analyse insect evidence to reconstruct events between 
death and discovery of remains. As well as advise on 
the packaging and storage of living insects when 
preservation is crucial to the outcome of a case.   
Botany 
Rapid collection and analysis of plant evidence  
Our accredited botanists can help link people to scenes 
(or scenes to vehicles or objects) via the collection and 
analysis of plant matter which could be used as trace 
evidence. While our knowledge of individual plant 
growth rates can help to both identify and eliminate 
areas of suspicion. And vegetation surveys can assist 
with the identification of track marks indicating routes 
into or out of crime scenes.  
This is scratching the surface of our ecology services. 
We also specialise in:  
l  Limnology - identifying the presence of micro-
scopic algae (diatoms) to answer precise investigative 
questions, such as the location of drowning or             
movements of a body.  
l  Palynology - pollen and spores recovery and          
analysis to provide information on suspect activity and 
as a means to direct searches in cases such as “no 
body” murders. 
  

l  Soil examination - identifying soils as trace           
evidence that can provide links between suspects and 
crime scenes, or to create environmental profiles and 
assist in the direction of searches. 
 
Our ecology service is fully-managed and tailored to 
your requirements. Expedite rigorous ecology inves-
tigations to help progress or conclude your case with 
easy access to the right expertise. 
 
Driving the scale and quality of our ecology services  
We’re continually growing our services, limnology being 
a recent example of this commitment. Making sure you 
benefit from advancements in ecology forensics and 
have access to the biggest suite of services on the market.  
 
As criminals become wiser to standard evidence types 
used by police forces, ecology is becoming even more 
critical to highlight trace evidence and identify human 
remains, among its other invaluable uses.  
 
Leaning on external experts to support forensic          
investigations is one effective solution. We also offer be-
spoke training, covering all ecology forensics disciplines, 
aimed at crime scene investigators, managers and other 
police professionals. Develop your internal team to 
make sure the collection, analysis and preservation of 
ecological evidence is done efficiently and correctly.  
 
Connect with our accredited forensic scientists.  
Or learn more about our bespoke ecology training  
options by contacting us on +44 (0) 1235 774870 
and science@forensic-access.co.uk.

Medico-legal assessments for suspected or known brain injury and/or  
brain dysfunction in Personal Injury and Medical Negligence claims  

•  Acquired brain injury                 •  Post-concussion syndrome 

•  Cognitive dysfunction                •  Anoxia 

•  Stroke                                        •  Dementia 

•  Epilepsy                                     •  Neuropsychiatric conditions 

•  Mental capacity assessments  •  Alcohol and drug abuse    
        
Medico-legal services: Instructions from Claimants, Defendants and as a Single Joint Expert. Appointments usually within 2 to 4 weeks, and 
reports produced in a further 2 to 4 weeks. Assessments can also be carried out in Italian. Dr Monaci has a good knowledge of Swedish and 
Spanish and has experience of working through interpreters. 

Clinical services: neurorehabilitation services.  
Dr Monaci has completed the Cardiff University Bond Solon Expert Witness Certificates. 

Dr Linda Monaci 
Consultant Clinical Neuropsychologist

Main consulting rooms (nationwide locations): 
Consultations for medico-legal services are available in London, Guildford, Leatherhead, Southampton and Portsmouth.  
Assessments in care homes and in individuals' home may also be possible when based on clinical needs.  
Clinical services are available in central London and Surrey. Available for travel throughout the UK and abroad. 
 
Correspondence address: linda@monaciconsultancy.com 
Telephone: 07821 123618 
www.monaciconsultancy.com 



Do You Need to High-Speed 
Test Generator Rotors? 

For the past few years, I have convened a working 
group within CIGRE, or Conseil International des Grands 
Réseaux Electriques, translated as, “Council on Large 
Electric Systems.” I aim to provide a guide to stake-
holders, such as power plant operators and other in-
terested parties, as to the requirements to high-speed 
test (electrically and mechanically) rotors, following any 
rotor maintenance carried out. In 2022 a brochure was 
published1 by the working group with the input of 
generator specialists around the world from opera-
tions, Original Equipment Manufacturers (OEMs), 
third-party service providers, and consultants. 

The subject of high-speed balancing generator rotors 
can be contentious, and the practice varies across the 
world. In Europe, with relatively easy access to high-
speed test facilities, the default position is generally to 
carry out the testing. However, in Southeast Asia, 
Africa and South America, where there are fewer (if 
any) facilities, a risk-based approach is taken more 
often; this approach does not include high-speed test-
ing. Therefore, an obvious imbalance exists between 
the economic impact of sending a rotor away for po-
tential months, versus returning the rotor to service 
quicker without such testing.  

Thus, the CIGRE brochure was designed to provide 
not only engineers, but also other stakeholders such as 
OEMs, service providers, consultants, insurers, and 
loss adjusters, with guidance to assist them with their 
decision making. The guide also offers support and 
methods to mitigate the risk if high-speed testing is 
not carried out. 

How Are Electrical Generators Tested? 
The electrical generators used in large power plants 
are formed of two major components:  
• The Stator—the static coil in which the electricity is
generated, and is connected to the grid 
• The Rotor—the rotating electromagnet, which is
spun by the turbine and ‘excites’ the stator 
On large generators, a rotor can be cases up to 200 
tonnes and spin at the grid frequency of 3,000 or 
3,600 revolutions a minute. 

Most large turbo generators are constructed with a 
large, forged steel rotor body. A copper winding, con-
structed of many turns of copper strips, is wound into 
slots machined along the length of the rotor’s body. 
The copper is held onto the forged rotor body by 
wedges. At the end of the rotor, in a region called the 
endwinding, the copper is held in place using steel rings 
known as endwinding retaining rings. 

With such large components spinning at high speeds, 
it is important that all parts of a rotor are carefully, 
mechanically balanced to prevent excessive vibration 
during operation. All components must be mechani-
cally sound, so as not to fail due to the high centrifu-
gal forces. 

The balancing is carried out in specialist balance facil-
ities (usually known as balance pits, spin pits or balance 
bunkers). Such facilities are few and far between, gen-
erally at limited manufacturing locations around the 
world. These sites have the facility to:   
• Spin the rotors up to a high speed (usually operat-
ing speed +20%);

by Ben Adams, a Senior Associate and electrical engineer at Hawkins.
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• Carry out electrical testing at speed; 
• Contain any parts of the rotor, in case of catastrophic
failure during a test.

In recent years, the number of these balance facilities 
around the world has reduced, as the various manu-
facturers have consolidated and sought to cut costs. 
As part of putting together this technical brochure, I 
produced the below map of both open and recently 
closed high-speed testing facilities. It should be noted 
that these facilities will have varying capabilities. The 
largest generator rotors will have very few locations 
which can accept them. 

Whenever any maintenance is carried out on rotors, 
power plant engineers are often faced with the difficult 
question of whether the rotor should be rebalanced 
or retested at high speeds.  Though retesting is gen-
erally understood to be a better, lower-risk option, 
there can be substantial operational and financial pres-
sures against doing so. Depending on the rotor’s geo-
graphical location, the decision to send a rotor for 
high-speed testing and balancing may require months 
of transport to and from a facility—on top of any time 
taken for the testing to occur. While a generator is out 
of service, business interruption can in be the region 
of $250,000 USD a day, or even higher. 

In the manufacture of high-speed turbine generators, 
the rotors undergo a number of tests to prove their 
integrity, both mechanically and electrically. The rotor 
is monitored from standstill to running speed and 
overspeed as well as tested from ‘cold’ to operating 
temperature, to ensure that it does not produce high 
vibrations (which limit its operation in service). These 
tests are carried out to prove that:  

• All the components of the rotor have the mechani-
cal integrity to operate within the full speed range
expected in normal operation; 
• The vibration levels of the rotor are acceptable
through its run-up, at both rated speed and over-
speed; 
• Vibration levels remain within acceptable levels; 
• The rotor is thermally stable (i.e. the vibration levels
stay within acceptable levels as the rotor heats up), and
the thermal stability is repeatable; 
• The integrity of the insulation is maintained
throughout the speed range (i.e. there are neither any
rotor ground faults, where a short forms between the
winding and the earthed rotor body, nor any inter-
turn faults, where a short forms between two or more
turns of the winding).

These tests are carried out at the factory to prove the 
integrity of the equipment, ensure it is properly bal-
anced and limit the risk of failure at the plant. If the vi-
bration is excessive, balance weights can be fitted, and 
the rotor retested. This work is often referred to 
simply as “balancing”. 

Repair work or maintenance on rotors outside of the 
original manufacture may not be carried out at a work-
shop with a high-speed facility, and in some cases, such 
work may even be carried out on-site. If high-speed 
testing is required, it may add months to an outage 
program. It is quite usual for engineers to face pres-
sure to reduce outage times and costs and to consider 
whether high speed testing of the rotors is necessary.  

Potential Issues and Repairs 
Work on a generator rotor can take many forms, from 
removal of the retaining rings to a full rewind of the 

Below, A ~250 MW rotor with its endwinding retaining rings removed
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rotor winding with new copper, as well as potential 
mechanical modifications to the rotor forging.  

In rotors, the voltage is generally low, in the range of 
a few hundred volts, with maybe just a few volts be-
tween individual turns. However, the high current will 
create a large amount of heat (over a megawatt of 
resistive heating in larger generators).  

The major challenge for rotor insulation systems is 
the mechanical complications caused by several     
constraints:   
1. When operating at speed, the rotor needs to be
finely balanced to prevent high vibrations; 
2. As the rotor heats up, internal components can
either move through thermal expansion or become
stuck if their slip planes do not allow for free movement;  
3. If there are any electrical shorts between the turns
of the winding, the resistive heat created will not be
distributed throughout the rotor equally; 
4. If the rotor heats unequally, the thermal expansion
of the steel will cause the rotor forging to bend slightly
(into a banana shape) and create higher than normal
vibration.

It is quite common for repairs to be made on a rotor, 
and for it to pass all the electrical tests without prob-
lems in the factory at standstill, but once the rotor is up 
to speed, faults can appear. This can be for a variety of 
issues, but usually where the insulation is punctured 
under centrifugal forces. 

Two types of electrical fault can occur: an interturn 
fault, and an earth fault. Interturn faults are much 
more common and may have little effect on the oper-
ation of the machine, although some faults will lead to 
high vibrations. If the vibration levels are high 
enough, they may limit the operation of the generator 
and may require the rotor to be rewound. In many 
cases, interturn faults can either be managed, or some-
times balanced out in situ, at the power plant. 

However, it is not recommended to operate the gen-
erator with a rotor earth fault. One earth fault is not 
too problematic, as a single earth fault means that 
there is no circuit and current will not flow. However, 
should a second earth fault occur, a large detrimental 
current can flow through the rotor body or retaining 
rings and cause substantial, potentially irreparable 
damage. 

Conclusions 
The CIGRE brochure concluded that the lowest risk 
option will usually be to have the rotor tested for elec-
trical integrity and mechanically balanced at a high-
speed facility. 

High-speed and overspeed testing have several bene-
fits including: checking the mechanical integrity of the 
equipment to operate at speed; ensuring that the 
rotor is balanced and remains stable throughout the 
operational envelope of the generator; and checking 
the electrical integrity at speed. 

A compelling financial argument to avoid such tests 
can still be made due to: the relatively difficult access 
to a high-speed facility; the potential transport issues 
(distance, handling, and customs implications); the 
cost of the testing; and the time taken for the work.  
However, if the decision is made not to carry out a 
high-speed balance, along with electrical and over-
speed testing, there are several potential problems that 
may occur, such as electrical faults or high vibration, 
which can only be detected when operating at speed. 
These can be mitigated through the following:  
• Using competent contractors; 
• Maintaining the appropriate working environment; 
• Cleaning to excellent standard / excluding foreign
material during work; 
• Regular testing where possible; 
• Robust QA and QC throughout; 
• Consideration of the potential to attach weights for
balancing at the site after installation

References 
1. https://e-cigre.org/publication/878-guidance-on-
high-speed-testing-of-turbo-generator-rotors
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Above, Locations of high-speed balance facilities (red showing  
recently closed facilities)
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Coroner’s refusal to issue a Prevention of Future 
Deaths Report following death in prison custody 
inquest was lawful

An inquest touching upon the death of Eshea Nile  
Dillon, which occurred in prison, led to the family ap-
plying for a judicial review of the coroner’s decision 
to not issue a PFD report.  

Mr Dillon experienced breathing difficulties in his cell 
and called for assistance by pressing his cell bell. A 
prison officer provided advice but did not enter the 
cell as he was unaware that he was able to without 
another officer present.   
The jury returned a narrative conclusion and did not 
conclude that anything done (or not done) by prison 
officers contributed to Mr Dillon’s death. The coroner 
heard evidence in relation to staff understanding of 
emergency procedures, first aid training and reach-
ing prisoners in emergencies and decided not to make 
a PFD report in light of the MOJ’s implementation of 
actions (spot checks to be done to ensure staff under-
standing on those points) would address those risks 
and the threshold for issuing a PFD report therefore 
was not met.  
Following a judicial review, the Court held that the 
Coroner had not been irrational in refusing to make 

a PFD report. She had been entitled to consider the 
Ministry of Justice’s implementation of actions re-
quired to address risks relating to prison officers’ un-
derstanding of emergency procedures. This included 
the introduction of spot checks and a new Compact. 
The Prison Service’s ‘commitment to take action’ was 
also a factor that the Coroner was entitled to take into 
account in deciding that the threshold and formality 
of a PFD report had not been met.   
The court endorsed the Chief Coroner’s Guidance at 
paragraph 4, which states that PFD reports should 
(among other things) be meaningful and, wherever 
possible, designed to have a practical effect.   
This case demonstrates the practical effect of the 
discretionary nature of PFD’s and the importance of 
interested persons answering questions on risk 
reduction, management and mitigation. 

Contact 
Simrit Mann 
Trainee Solicitor 
simrit.mann@brownejacobson.com 
www.brownejacobson.com

R (Diarra Dillon) v HM Assistant Coroner for Rutland and North Leicestershire [2022] 
EWHC 3186 (KB)
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Building Services -  
The Soul of Buildings

Buildings require special services such as mechanical, 
electrical, and public health (MEPH) systems to bring 
it alive. These comprise of lighting, telecommunica-
tions, heating, ventilation, building and energy man-
agement, smoke ventilation, sprinkler, fire alarm, hot 
water, cold water, soil and rainwater systems to name 
a few. 

The extent of Building Services is measured based on 
the percentage of the construction cost. For example,  
building services in hotels are 30-40% of the cost while 
in nuclear plants, this figure rises to 60-70% of the 
overall cost.  Building services in hospitals account for 
40-50% of the construction budget. 

Costs are related to the specialised needs of each type 
of building. The NHS, for example, has complex 
requirements stemming from their specialised occu-
pancy and human activities within. One operating 
theatre requires specialist lighting, comprehensive 
heating/cooling and sophisticated ventilation system 
to prevent bacteria growth and infections on top  
of the standby power supplies, medical gases and 
comprehensive audio-visual systems. 

While all buildings require reliable power supply to 
operate, some, like hospitals, have critical power 
needs, which must be met through presence of     
redundant supplies and standby generators. To en-
sure that the essential power supply generator and 
UPS systems function as intended, allowing the 
occupants to carry on working, tests simulating 
“black building” scenarios to mimics a total power fail-
ure are carried out and overseen by building service 
engineers 

Some industrial plants require specialised ventilation 
systems to operate properly. Pharmaceutical and     
electronic fabrication plants must meet strict cleanli-
ness levels in addition to highly critical ambient tem-
peratures.  Therefore, HVAC systems are designed to 
provide the required environment for these plants to 
operate.   

Building Service Expert Instruction 
With the critical requirements of different buildings, 
comes the potential of failures that impact operations 
causing damage to contents and equipment and costly 
interruption of services. These failures and damages 
give rise to complex legal disputes involving technical 
interpretation of contract clauses as well as detailed 
analysis of incident circumstances. Here are few      
examples to consider.  

Interruption of Services 
CEERISK experts have investigated situation where 
a hospital has claimed for failure of critical infrastruc-
ture that powers essential services including ventila-
tors and other life support machinery.  

After attending site, as well as interviewing witnesses 
and studying commissioning reports, it was deter-
mined that the hospital modified the main distribu-
tion switchgear in a way that created a weak link such 
that a when a single fuse blew, the entire supply was 
interrupted. 

This resulted in a dispute between a hospital and 
designer of the electrical system regarding the latter’s 
responsibility to provide redundant connection to the 
hospital.  

Even in situations where continuous access to a power 
supply is not necessary, disruption of power supply, 
results in costly business interruption. This can 
become a contractual matter involving the responsi-
bility the electric utility and its obligation to maintain 
continuous and reliable power. 

Construction Latent Defects 
The variety of situations where electrical building 
services have failed are broad, ranging from defective 
electrical services installed in buildings by contactors, 
to defective electrical equipment provided by a 
manufacturer. 

It is not always evident whether defects occurred 
during the construction phase, manufacturing of 
parts, or if it is the result of poor maintenance and 
abnormal operations of the building. Typically, to 
determine the root cause and establish liability of the 
responsible party, detailed forensic investigations are 
required. These can involve different destructive and 
non-destructive tests that can in some cases be both 
costly and time consuming. 

Consequential Damage 
In some cases, small failures of building systems lead 
to costly consequential damage to contents.  In one 
case dealt with by one of our experts in the USA, fail-
ure of a pump in the HVAC system (costing $100 to 
repair) at a pharmaceutical plant caused temperature 
variations that led to the spoliation of over $12M 
worth of products. 

A similar scenario at a pharmaceutical plant in 
Belgium, where failure of a switch in an HVAC 
evaporator failed and caused damage to over $10M 
worth of products.  In that instance, the wiring of the 

by Rose Campbell – Forensic and Expert Services Manager, CEERISK Consulting 
Limited, UK 



E X P E RT  W I T N E S S  J O U R N A L      47 F E B R UA RY  2 0 2 3

temperature alarm system was incorrect which     
prevented technical teams from being informed of the  
incident.   

An earthing connection failure at a chip fabrication 
plant in Idaho, USA led to power quality anomalies 
causing damage to several very critical pieces of 
equipment and interruption of services. CEERISK 
experts investigating the incident determined that the 
installation defect caused the loss. 

Instructing Building Services Experts 
During the design and construction process, Building 
Services Engineers work alongside clients, architects, 
fire officers and building inspectors through the de-
sign, construction, testing and commissioning process 
to ensure that buildings are safe to be occupied by the 
public and comfortable to live in. 

In the event of a failure in any of the systems, 
Building Service Engineers possess a close knowledge 
of the expectations of each system as they relate to the 
overall operation of the building. Because the prob-
lems that arise within Building Services can be specif-
ically technically orientated, appointing Building 
Services Expert early can quickly highlight and solve 
problems, saving time and money. 

“Whenever investigating a defect or failure of building 
services, it is more likely that the root cause involves 
multiple contributing factors that should be investi-
gated by the expert,” says Mamoon Alyah, MD of 
CEERISK. “The building services expert should have 
a broad experience and be able to evaluate multiple 
systems.” 

Issues related to root cause or other technical disputes 
require the appointment of a competent building 
services engineer to look into them, investigate root 
cause, sort through issues brough up by different par-
ties and provide a detailed, clear and concise expert 
report to assist the court. 

Simon Barrows, one of CEERISK’s experts, 
observed that, “litigation typically centres around 
contracts, whereas the root cause is usually something 
technical.” 

“The Building Regulations state that Building Services 
Engineers must be brought in early to a building de-
sign programme to ensure buildings are energy effi-
cient, sustainable and safe to occupy,” Simon says.  “I 
think that an expert should be appointed to a help 
with ADR providing assistance to mediate and solve a 
problem, obviating the need to enter into litigation.” 

In the experience of multiple CEERISK experts who 
have worked closely with different parties on legal 
disputes, it is in everyone’s interest to consult the ex-
pert early in the process when it looks like there is a 
technical dimension to the dispute. 

CEERISK Consulting is a global engineering firm 
that specialise in provide expert services to solicitors 
and corporations in matters involving engineering 
disputes. Headquartered in London, the firm has 
worked with leading legal firms in the UK, USA, 
Singapore and the Middle East. More information is 
available at www.CEERISK.com 



What to Consider When Seeking  
a Timber Expert Witness

Timber, with its impressive environmental credentials, 
is becoming a popular material choice in many               
industries. We need look no further than the               
construction industry to see this. The demand for 
wood products is increasing rapidly across both the 
residential and commercial building sectors given the 
material’s sustainability and carbon capture benefits. 
Moreover, it is fast to build with, and a study by MTW 
Research found timber frame housebuilding was          
expected to see a £70m increase in 2022, while the 
sector is projected to increase by over £150m by 2026. 
 
However, the more uptake there is in the use of wood, 
the more opportunity for poor specification, utilisa-
tion or construction by unskilled or untrained                
operatives. In turn, arguments over accountability will 
naturally arise, and liability claims and cases are all the 
more probable, especially when wood is now being 
used on large-scale structures and developments and 
for an increasing range of products. 

Indeed, there are many cases of timber failing to            
perform as designed or intended for various reasons. 
These range from roofs to floors, retaining walls to 
scaffolding boards. The latter has led to personal            
injuries and accidents, whilst others have often          
resulted in costly remedial works and prolonged           
delays in build programmes.  
 
That said, the causes of failings in timber structures or 
products are typically triggered by a combination of 
one or more of the following: quality of material, poor 
design and specification, poor installation and        
erection practices, and workmanship.  
 
Employing timber expert witnesses – what to  
consider 
Given the significant impact and consequences of        
timber failures, determining who is at fault is often a 
crucial point when it comes to disputes. If disputes re-
sult in litigation, the importance of employing an             

When a dispute arises with timber or wood-based products, whether it’s a cosmetic defect, 
failure which leads to shorter than expected service life or to personal injury, it’s  
important to consult an expert witness in timber to provide good, clear judgement on  
the case. Phil O’Leary, Technical Manager at BM TRADA, explains what to consider 
when looking to appoint an expert witness. 
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expert witness in timber is key. (https://www.bm-
trada.com/timber-services/timber-expert-witness_) 

At this juncture, there are a few key points to bear in 
mind. This includes having knowledge and experi-
ence in wood as a raw material, to wood processing 
and specification, through to familiarity with legal pro-
cesses and service capability with investigation and 
document review. It’s worth noting that this is a highly 
specialised field, with wood and timber experts with 
the appropriate understanding in these areas is few 
and far between. 

All about experience 
First and foremost is the aforementioned experience 
of working with wood. Even without taking into ac-
count human error with design and construction, 
wood is one of the most complex building materials 
in use. From hardwoods to softwoods and the various 
panel products such as plywood and particleboard, 
and the engineered solutions such as I-joists and cross-
laminated timber (CLT), there are many different 
species and products which are in use today. Com-
prehending how these different types and categories 
work and interact is crucial in a dispute. A good 
understanding of European and UK Standards and 
product standards is also crucial.  

In cases where expert witnesses are involved, often 
there will only be one or two experts that are           
appointed to provide their judgement on the case. 
This is typically one expert witness employed by each 
party, or one acting on behalf of both sides (an im-
portant point to know here is that an expert witness’ 

duty is to the court, not to the party that appoints 
them). However, even with this, consider whether that 
expert that can call upon other timber colleagues who 
may have their own specialisms in timber and their 
professional experiences and opinions. For example, 
BM TRADA has experts in various fields of timber 
with many years of experience, who are members of 
various standard and technical committees both at 
National and European level, of whom can pool to-
gether to support in a case. 

Also look at what resources the expert has available to 
them to help undertake any investigative works. For 
instance, laboratory examination and testing, and the 
resulting gathering of data and evidence, are often im-
portant to accurately determine the timber defects and 
causes. This is why BM TRADA holds samples of 
many wood species in its conditioned timber specimen 
library (also known as a xylarium) at High Wycombe, 
UK and has a dedicated Timber Technology Labora-
tory. This facilitates easier laboratory and examination, 
especially when looking at assessing not only rarer 
varieties of timber but also the construction and make 
up of products. 

Using sight, on-site 
As well as laboratory and personnel capabilities, often, 
site assessments will be necessary. Here, having an ex-
pert witness who has the right tools and instruments 
to analyse and assess defects, together with the know-
how of where to look, is a major point of difference. 
Quite often, a timber expert witness will need to 
go to site and deploy their skill and experience in 
gathering evidence and data.  
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Being able to test for fungal decay and rot, wood 
preservation, condition of coating and finishes, 
strength grading of structural timbers, identify insect 
and causes of staining, and assessing detailing and 
construction of timber elements are also skills often re-
quired of a timber expert witness. Meanwhile, evalu-
ating structural connections for strength and design 
is another facet of a timber expert witness’ job. 

Looking at legalities 
While all of the above tests an expert witness’ compe-
tency, something that cannot be overlooked during 
the selection process is their familiarity with the legal 
processes, and, most importantly, how they cope when 
cases go to court. 

There are a number of proceedings prior to this stage. 
This includes document reviews, exchanges with    
opposing expert witnesses, and preparing Part 35 
Expert Witness Reports to submit to court. 

Should a case not be settled outside of court, expert 
witnesses will likely need to attend court and testify to 
statements made in their reports. At this point, hav-
ing a professional with good detail orientation and the 
experience of handling these occasions is a must. As 
can be expected, any mistakes over statements when 
facing barristers can be very costly and will weaken a 
case, as well as undermining authority on the matter. 

Where to look for an expert witness in timber 
While times have certainly moved on from directories 
and there is an abundance of ways to search for an 
expert witness, quite often, the best starting point is 

checking the Expert Witness database. (wwww.exper-
twitness.co.uk) Beyond that, check that the expert 
witnesses you have shortlisted are part of The 
Academy of Experts, which BM TRADA is a member 
of. This is an independent professional society and 
accrediting body for expert witnesses.  

By having an approved expert witness, grey areas on 
disputes and cases can be prevented, and parties can 
better understand if they have a good case to go to 
court or reach the settlements they are asking for.  

For more about BM TRADA’s timber expert witness 
services, please visit www.bmtrada.com/timber-ser-
vices/timber-expert-witness  

About the author 
Mr Phil O'Leary 
Phil has over 25 years of  
experience in the design, 
specification, structural  
grading, supply, installation 
and performance in service 
of timber, including 20 years 
of experience as an expert 
witness.  

He also acts in expert determination and as an expert 
adviser. Phil has investigated and reported on diverse 
matters relating to timber, wood-based panels and 
associated products.  
www.bmtrada.com 



What is a Forensic Architect?  

Forensic Architect as Investigator 
Pre-Construction 
A forensic architect can provide pre-construction         
services. These can include assessing whether                
the design complies with planning laws, building         
regulations, fire safety and accessibility standards; and 
the quality and content of drawings produced by the          
design team, including construction information and 
specifications. 
 
Post-Construction 
The most common role for a forensic architect is to 
investigate when something has gone wrong in a 
building that is related to a design or construction         
defect. This requires assessing the adequacy of the        
design and construction information against the terms 
of the contract and the standards at the time of            
construction. It also includes determining whether the 
building had been built and maintained in accordance 
with that design information. The forensic architect 

can advise on remedial works and assist in establishing 
where design liability might lie. 
 
Forensic Architect as Expert Witness 
If a design or construction defect case is taken to trial 
or arbitration, a forensic architect can support a legal 
team in understanding the defect in question: its 
cause, design liabilities and the remedial works          
required. As architects often take on the role of Lead 
Designer, Contracts Manager and Design Coordinator 
on a project, a forensic architect can comment on  
standards of care, industry practices, procurement 
routes, consultant appointments and building con-
tracts. A forensic architect is also well placed to provide 
an  opinion on the performance of another architect,           
including their professional responsibilities. When 
looking for a forensic architect to act as an Expert          
Witness, their understanding of Civil Procedure Rules 
Part 35 and their overriding duty to the court is key to           
evidencing their independence and credibility in court.   

by Niralee Casson, an Associate at Hawkins & Associates  
The definition of a forensic architect can vary between cases, companies and jurisdictions, 
similar to the role of an architect. The role and service provided also depends on the  
construction stage that expertise is sought. However, the overarching role of a forensic  
architect is to provide an independent, unbiased, expert opinion on an alleged defect or 
non-compliance involving a property. 
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Chartered Building Surveyor, Valuer  
and RICS Accredited Expert Witness
 
Tim Davies is a Chartered Building Surveyor, and the practice principal and founder 
of T R Davies Limited Chartered Surveyors, (established in 1998). It is an established 
independent practice providing property related services throughout the UK. 
 
Tim has over 34 years experience. Tim is a fully qualified Chartered Building  
Surveyor, an RICS Accredited Valuer and Expert Witness. Tim has passed the Cardiff 
University Bond Solon Certificates in both Civil and Criminal Expert Witness Practice. 
Tim is a registered forensic surveyor and property expert with the National Crime 
Agency (NCA), working with police and trading standards, principally dealing with 
rogue traders throughout the UK. Tim has provided many CPRC 19 compliant reports 
in support of police and trading standards prosecution of rogue traders, an area in 
which he specialises. 
 
His extensive experience and expertise covers; 
Expert Witness Work – Civil 
Expert Witness Work – Criminal 
Residential Surveys and Valuations 
Building Defect Pathology (defect analysis/investigation) 
Domestic Workmanship Standards 
Surveyor Professional Negligence 
Building Related Insurance Claims 
 
Tim has worked nationwide and internationally throughout his career. He is an active 
member of the RICS South Wales branch and regularly lectures students, CPD  
candidates and fellow Chartered Surveyors. He was also an external examiner on 
the RICS accreditted foundation degree course at Reading University (2015-2021). 
 
He has made many media appearances including BBC Wales ‘X Ray’, BBC 1 ‘One 
Show’, BBC Radio Wales and numerous Channel 4 programmes. 

Contact Details - Mr. Tim Davies 
Chartered Building Surveyor, Valuer  

and RICS Accredited Expert Witness 
BSc (Hons), MRICS, MAE, Cert EW (Civil and Criminal) 

Windsor House, 107 Talbot Road, Talbot Green CF72 8AE 
Tel: 01443 229576  Mobile: 07816 848577  

Email: info@trdavies.co.uk - Website: www.trdavies.co.uk 

Forensic Architect as Adjudicator 
Adjudication 
Many building contracts and consultant appointments 
include clauses that provide for alternative                       
dispute resolution, such as adjudication. Where an  
adjudication is sought, the parties might agree to            
appoint a forensic architect as the adjudicator where 
an architect’s skills are especially relevant to the              
dispute. This could be regarding the competency of 
an architect, or a dispute over the wider project            
process. A forensic architect is particularly suited to 
providing an opinion when construction contracts, 
multiple disciplines, or ill-defined terms (such as         
practical completion) are called into question. 
 
Expert Determination 
To support collaboration across the many roles in           
the construction industry, having an independent,  
unbiased, expert opinion can allow on-site issues to be 
resolved quickly. This can help reduce the delays 
caused by disputes that have the potential to impact 
tight construction programmes. At any point in the 
project, when a dispute arises, the parties can agree to 
an expert determination. Appointing a forensic             
architect to provide an expert determination can          
result in a fast and binding resolution of design             
disputes without the need for lengthy and expensive 
litigation. 
 
Forensic Architecture or Engineering 
At Hawkins, the Built Environment team spans          
multiple disciplines, including fire, civil and structural 
engineering, and architecture. Many of the team’s          
investigators are multi-disciplined, such as our Civil 
Engineers who also investigate fires and who can carry 
out simple fire stop and spread investigations. We only 
allocate cases to those investigators with the relevant 
expertise, as shown in this example:  
1. A fire breaks out in one fire compartment of a           
student accommodation block and spreads to several 
other compartments, causing extensive damage.  
2. One of our specialist Fire Investigators will carry 
out the initial investigation into the root cause of the 
fire and who was responsible.  
3. If the reason for the fire spread also needs                   
investigation, the investigation will be handed over           
to an investigator who has fire stop and spread               
expertise, such as one of our Fire Engineers or              
specialist Civil Engineers. Some of these experts            
are also Fire Investigators, so no hand-off may be         
necessary, if they were the original investigator.  
4. If costs of remediation and repair are recoverable, 
or being defended, a Forensic Architect may become 
involved in the investigation, such as to review              
contracts, appointments, design and construction 
drawings. A Forensic Architect can also assist in              
determining whether the defect occurred during the 
design of the detail or during the construction of the 
wall and who was responsible for the defect. 
 
If the case is one of Professional Indemnity against an 
Architect, one of our Forensic Architects should always 
be instructed. 
 

How can we help? 
The Forensic Architecture team at Hawkins can           
navigate the complex information surrounding        
construction projects. Our areas of experience cover 
the wide-ranging architectural profession, including 
all construction stages, different procurement routes 
and the roles and responsibilities of the architect. 
 
Our analysis can help insurers, building owners and 
legal advisers determine the cause and effect of, and  
liability for, defects in the design and construction of 
the built environment and support with ongoing          
mitigation of further risks. 
 
About the author 
Niralee Casson  
graduated from the  
University of Nottingham 
in 2011 with a  
bachelor’s degree in Law. 
She then undertook her  
architectural studies whilst 
working full-time at Assael Architecture, an AJ100 
practice in West London, culminating in qualifying 
as an Architect in 2019. Her background in both               
architecture and law led her to become a Forensic         
Architect with Hawkins in 2021. 
 
www.hawkins.biz 
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020 7061 1100 
12 Dorrington Street London EC1N 7TB 

Website: www.awh.co.uk 
Email: george.palos@awh.co.uk 

  Chartered Valuation and Building Surveyors
We are a multi-disciplinary practice of Chartered Valuation and Building Surveyors based in London, 
with representation across the UK and overseas. We provide independent and creative advice on  
matters of value, structure and design.   
Our clients are purchasers, investors, owners and occupiers ranging from international institutions to  
private individuals. We deal with residential, commercial and industrial property on a daily basis  
and have expertise in a diverse range of specialist property types. 
 

Our key services include: 
Property Valuations  
including, Residential, Commercial and Development, Industrial, Hotels, Pubs and Catering, Operating  
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When Might You Need a Property  
Expert Witness? 

An Expert Witness is someone called upon to provide 
an expert opinion on a matter in which they are 
recognised as an industry expert, in a dispute in a         
Tribunal or Court of Law.  
 
But when it comes to property, what sort of situations 
might require an expert opinion in?  
 
Stephen Hobbs, Partner and RICS Registered Expert 
Witness at property consultancy, Vail Williams LLP, 
discusses.  
 
In almost all cases where I am appointed as an Expert 
Witness, I am either instructed by solicitors or end up 
working closely with solicitors, where they are acting 
for one of the parties to a legal dispute.  
 
A dispute that requires an opinion from an Expert 
Witness can be about anything from medical negli-
gence or claims of faulty workmanship, to disputes 
over the rental value or market value of a particular 
property.  
 
When acting as an Expert Witness, the overriding 
duty is not to the client, but to the tribunal where we 
are giving evidence.  
 
It is the solicitor’s job to advocate for a particular point 
on behalf of a client, but it is the role of the Expert 
Witness to give a true and honest opinion which is in-
dependent and unbiased, and falls within the scope 
of our expertise, experience and knowledge. 
 
But when might you need an Expert Witness in a 
property dispute?  
 
Claims of property valuation negligence   
If a lender loses money on a property loan, they might 
refer back to the valuation advice they were given 
when the loan was made.  
 
An Expert Witness may be required to carry out a ret-
rospective valuation to determine whether the advice 
given was reasonable, or whether it could have been 
negligent. 
 
Claims of negligence can also arise against solicitors 
who provided a lender with legal advice when a loan 
is made, which subsequently turns out to be poten-
tially negligent, compromising the bank’s ability to rely 
on its security to recover the loan. 
 
Disagreement over Market Value  
Occasionally, Expert Witnesses are needed to provide 
independent property valuation advice when a dis-
pute arises over the market value of a building or land.  
 
This is particularly relevant when there is an ‘option’ 
to purchase at a later date, at a price to be determined 
in the future when market values have changed.  
 

Similar disputes can arise between developers and 
landowners when a purchase price is agreed and con-
tracts are close to exchange, but one party stalls due a 
dispute over market value.  
 
Enhanced value and overage 
Sometimes, when a landowner agrees a deal to sell 
land to a developer, they agree an overage agreement. 
This means that if the developer obtains planning 
consent for the site, a proportion of the enhanced 
value of the site would go to the landowner.  
 
However, there can be disputes over the enhanced 
value of the site. These require the independent opin-
ion of a valuation expert to assess – one way or an-
other – whether the landowner has been paid the 
correct overage value.  
 
Vail Williams works with a range of law firms to           
provide Expert Witness advice as part of their          
disputes. For more information or to discuss your               
requirements, get in touch.  
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Police Custody -  
Was the Deceased Fit to Detain 
in the First Place? 

Who has the right to authorise a detainee as fit to          
detain? If they die in custody, who is responsible for 
authorising fitness to detain? 
 
Many custody sergeants (custody officers) believe that 
if the health care professional (HCP) signs a detainee 
as being fit to detain, that this alleviates the risk from 
them, and places liability onto the HCP. Wrong. 
 
The Police and Criminal Evidence Act (PACE), and 
comparable for Scotland and Northern Ireland, is 
clear that only a custody officer can authorise deten-
tion, and continued detention, of a person.  
 
A HCP can only ‘advise’ the custody officer regarding 
their belief the detainee is fit to detain. They cannot 
‘authorise’ the detention of the detainee.  
 
A common theme in the cases I get involved with can 
focus around this issue, whereby the custody sergeant, 
in their defence, state that the HCP signed the person 
as being fit to detain, so they continued to detain 
them. The detainee then died in custody or suffered 
harm and the custody sergeant is surprised that they 
are being held liable for this decision. So let us take a 
look at this specific police custody area of law and 
practice. 

The role of the custody officer is one which requires a 
risk assessed approach to balancing PACE, Codes of 
Practice, the College of Policing Authorised Profes-
sional Practice, Human Rights, and other safer cus-
tody lessons learnt to provide an independent and 
impartial service to detained persons to ensure their 
rights, entitlements and welfare are safeguarded and 
progressed during their detention. This involves 
teamwork with civilian detention officers and health 
care professionals (HCPs) for a holistic and coordi-
nated approach, for prevention of deaths in police 
custody. The sergeants, detention officers and HCPs 
are all employed to safeguard a detainee and have au-
tonomy within their role, but the custody officer is the 
responsible person for compliance with detention laws 
and practices. 
 
The National Decision-Making Model is commonly 
known as the NDM. The NDM is used throughout 
the College of Policing detention and custody guid-
ance and is adopted within the police and prison sec-
tors, throughout the UK. The NDM outlines a process 
for decision making. The first stage is to gather infor-
mation and intelligence. This means taking into con-
sideration information provided, but also being 
proactive with an investigative mindset to look for risk 

by Joanne Caffrey, Expert Witness for Police Custody Procedures, Use of Force  
and Ligature Deaths.
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factors. On the basis of the gathered information and 
intelligence, an officer will be able to make an assess-
ment of the threat and risks faced, and consider the 
relevant guidance available. 
 
If the information provided is inaccurate or mislead-
ing, and/or staff are not proactive looking for risk fac-
tors, this can result in an inadequate risk assessment 
with insufficient control strategies being deployed. 
This can increase the risk for death or serious injury 
in custody. 
 
Intoxication is a significant risk factor. The Indepen-
dent Police Complaints Commission (IPCC) con-
ducted a review of deaths in custody for the period 
1998/99 to 2008/09 titled; ‘Deaths in or following po-
lice custody: An examination of the cases.’ The report 
stated that: “Nearly three quarters of people in the 
sample (72%) were linked to alcohol and/or drugs” 
and “There were examples of individuals linked to al-
cohol, drugs or both who were not checked and/or 
roused as frequently as they should have been, and 
who were not adequately risk assessed because of their 
intoxication. 
 
The Report of the Independent Review of Deaths and 
Serious Incidents in Police Custody Rt. Hon. Dame 
Elish Angiolini DBE QC, January 20171, states that for 
the HCP “Their primary function is to address the 
health and wellbeing of the detainee, their patient”.  
 
The IPCC investigation made the following                
comments: 
• “The most common recommendations for improv-
ing force policy centred on officer training in first aid 
and liaison with” HCPs.  
• Custody staff should have refresher training every 
12 months.  
• “Over the 11-year period the majority of deaths in 
custody were linked to alcohol or drugs, with both         
factors featuring in between 60% and 80% of the 
deaths.”  
• “Research going back more than 20 years has iden-
tified drunken detainees as one of the most common 
groups to die in police custody.”  
So, if research is showing that for now over 30 years, 
those intoxicated are the most likely to die in police 
custody, why do we still have failures to recognise and 
manage the risk of intoxication? 
 
The Report of the Independent Review of Deaths and 
Serious Incidents in Police Custody Rt. Hon. Dame 
Elish Angiolini DBE QC, January 2017 states that: 
• Section 3.5 “Police guidance on observation of de-
tainees is set out in the College of Policing Authorised 
Professional Practice (APP) on Detainee Care. The 
guidance states: “Subject to medical direction, this 
(Level 2 observations) is the minimum acceptable level 
for detainees who are under the influence of alcohol 
or drugs, or whose level of consciousness causes            
concern”  
• Section 3.6 “According to the submission to this            
review from INQUEST, non-compliance with obser-
vation procedures is ‘persistent, widespread, and  

identified repeatedly over time and across numerous 
police forces’. They provide evidence of a large num-
ber of cases in which Coroners and juries have made 
findings and cite several detailed case studies where 
failures to comply may have been a factor in the 
deaths. Inquests have identified failings by custody 
sergeants, other police officers, civilian detention staff, 
nursing staff and Forensic Medical Examiners.” 
 
• Section 3.11 “There have also been failures linked to 
mistaking serious medical conditions for intoxication, 
or when there is intoxication, failing to recognise that 
it may be masking other serious injuries or conditions. 
This was recognised by the IPCC as far back as 2008 
in its report ‘Near Misses in Police Custody: a collabo-
rative study with Forensic Medical Examiners in Lon-
don’, which recommended: “The message needs to be 
reinforced that apparent symptoms of intoxication 
may in fact be the result of an injury or medical con-
dition, and that intoxication may mask or be found in 
conjunction with serious health needs.” 
 
The initial consideration is concerning should they 
even be detained at police custody? Some common 
principles exist which include: 
• If a person detained for an evidential breath test reg-
isters more than 150 micrograms of alcohol the HCP 
must be called.  
• If someone appears to be drunk and is showing any 
aspect of incapability which is perceived to be as a result 
of that drunkenness, officers should treat that person 
as drunk and incapable. Drunk and incapable individ-
uals are in need of medical assistance in hospital and of-
ficers should call an ambulance immediately. 
 
• If they cannot walk or stand unaided, they are to be 
treated as drunk and incapable. 
 
From my knowledge and experience, the four levels 
of observations are commonly downgraded to avoid 
additional demand on limited staff. The higher the 
grading, the more time consuming on staff to keep 
entering the cell and conducting full and proper rous-
ing procedures as per PACE. If a detainee has a de-
gree of impairment from alcohol or drugs, the 
minimum requirement is for level 2 rousing checks 
for all persons under the influence and subsequent es-
calation depending on the perceived level of intoxica-
tion. A person considered to be heavily intoxicated 
will, therefore, require a level 3 or 4 observation 
regime. Intoxication plus risk factors will also increase 
the control measure for a higher level of observation. 
A detainee’s unwillingness or inability to participate in 
a risk assessment should be seen as an additional risk 
factor. Alcohol and/or drugs are a poison in their own 
right and detainees can die of alcohol/drug poisoning 
and/or overdose. 
 
The HCP should medically assess all detainees         
believed to be under the influence of drugs, regardless 
of the amount. 
 
A minor level of intoxication will require the level 2 
rousing procedure, which must be carried out as per 
PACE Code C, Annex H, whereby the detainee 
demonstrates within every 30 minutes the level of  
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suitable capability, as their condition may deteriorate 
as substances are absorbed and processed and by 
body. Dropping the hatch and listening to the sound 
of breathing, or receiving a grunt for the detainee 
does not meet the required standard. Detainees who 
are snoring may have an upper airway obstruction.  
 
PACE is clear as to what must occur: “If any detainee 
fails to meet any of the following criteria, an appro-
priate healthcare professional or an ambulance must 
be called. When assessing the level of rousability, con-
sider: Rousability - can they be woken?  
• go into the cell  
• call their name  
• shake gently Response to questions - can they give 
appropriate answers to questions such as:  
• What’s your name?  
• Where do you live?  
• Where do you think you are? Response to com-
mands - can they respond appropriately to commands 
such as:  
• Open your eyes!  
• Lift one arm, now the other arm!. Remember to take 
into account the possibility or presence of other ill-
nesses, injury, or mental condition; a person who is 
drowsy and smells of alcohol may also have the fol-
lowing:  
• Diabetes  
• Epilepsy  
• Head injury  
• Drug intoxication or overdose  
• Stroke.” 
 
Where a detainee fails to respond to rousing at the            
appropriate level, or if there is a decline in their con-
dition or their level of consciousness (for example, if 
speech becomes incoherent), officers must seek im-
mediate assistance from the HCP or transfer the de-
tainee directly to hospital. 
 
In addition to intoxication, there may be suspicions 
concerning mental ill health crisis. This would increase 
the risk to level 3 or 4 observations, if indeed they are 
detained. At section 4.2 of Dame Anglioni’s report she 
records “Certain characteristics commonly feature in 
cases of death involving mental ill health in the police 
custody context. These include the ability of police of-
ficers to recognise and interpret symptoms of mental 
ill health, rather than attributing disturbed behaviour 
to drunkenness or drug abuse.” And “Once physically 
restrained there is often insufficient or no apprecia-
tion of the acute medical vulnerability of the detainee 
and no focus by officers on the need to divert imme-
diately such individuals away from police custody to 
appropriate emergency health facilities.” 
 
There may also be a tendency for some officers to con-
sider that a detainee may be ‘faking’ a condition. How-
ever, police officers cannot afford to make such 
assumptions. It may lead to deterioration in a de-
tainee’s condition going unnoticed and prove fatal. Al-
cohol withdrawal syndrome can also be life 
threatening. 

Although the HCP may be used for gathering          
samples as evidence, they are not part of the investi-
gation team and their priority is the health and well-
being of their patient. The custody officer should 
satisfy themselves that a thorough medical risk assess-
ment has occurred, and consider the HCP’s advice 
alongside other received information and risk factors.  
 
PACE, Code C 3.9 states “The custody officer is            
responsible for implementing the response to any  
specific risk assessment” which means any recom-
mendations provided by the HCP can be increased, 
to err on the side of caution. If the HCP recommends 
that a detainee is fit to detain, the custody officer can 
still decide to send the detainee to hospital or to gain 
a second opinion. 
 
The custody officer must make sure a detainee          
receives appropriate clinical attention as soon as           
reasonably practicable: PACE Code C 9.5. 
 
The custody officer must also consider the need for 
clinical attention as set out in Note 9C in relation to 
those suffering the effects of alcohol or drugs: PACE 
Code C 9.5B. 
 
Whenever the appropriate healthcare professional is 
called in accordance with this section to examine or 
treat a detainee, the custody officer shall ask for their 
opinion about:  
• any risks or problems which police need to take into 
account when making decisions about the detainee’s 
continued detention;  
• when to carry out an interview if applicable; and  
• the need for safeguards:PACE Code C 9.13. 
 
There is no standard risk assessment model for the 
British police service but risk assessment should be 
guided by the National Decision-Making Model 
(NDM). Having taken into consideration the infor-
mation from arresting and escorting officers, the HCP, 
the detainee, suspected risk factors, police computer 
systems, guidance documents, force policy and legal 
requirements, the custody officer must make their de-
cision concerning fitness to detain and what control 
measures are required. The decision rests with the 
custody officer, not the HCP. The visits and rousing 
procedures may be conducted by detention officers 
but the responsibility for the care and safety of the de-
tainee still sits with the custody officer. They need to 
ensure that visits and rousing procedures are        
conducted as per the custody officer’s directions. 
 
The recommendation by the HCP that a person is fit 
to detain does not alleviate the custody officer of their 
legal responsibilities. As stated in the British Medical 
Association (BMA) guidance for healthcare of de-
tainees in police stations it states “it is for the custody 
officer to determine whether a health care professional 
or a forensic physician needs to be called or whether 
the detainee should be given additional monitoring 
or observation.”2 
 
Returning to the original question which I posed: 
‘Who has the right to authorise a detainee as fit to de-
tain?’ this rests with the custody officer. The role of the 
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HCP is to advise the custody officer. The custody            
officer does not remove their legal responsibilities 
under PACE by following the HCPs recommendation 
that a detainee is fit to detain. They must act based 
upon all available considerations of the National               
Decision- Making Model.   
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Not Flying the Union Flag, the Irish 
Language and the Northern Ireland 
Protocol: Are we Seeing a Potential  
Return to Loyalist Terrorism? 

Introduction 
The focus of this article is an analysis of the potential 
for Northern Ireland’s loyalist terror groups to return 
to political violence following their 1994 ceasefire and 
the 1998 Belfast/Good Friday Agreement (GFA) that 
effectively brought the 1968-1998 Irish Troubles to an 
end. While loyalist groups have maintained their 
ceasefire, during this period they have been active in 
organised crime, including drug trafficking and deal-
ing that resulted in a joint operation between the Po-
lice Service of Northern Ireland (PSNI), An Garda 
Siochana (Irish police) and the UK’s National Crime 
Agency to tackle this. As these are not political crimes, 
they have not been investigated by the PSNI's counter-
terrorism unit and the UK’s Security Service (MI5) as 
they have done with dissident Republican groups like 
the New IRA (NIRA). Although since the 1994 loyal-
ist groups’ ceasefire they have not been involved in 
acts of terrorism in either Northern Ireland or the 
Irish Republic, in 2022 they made it clear that they 
will no longer observe the GFA peace process. Since 
the decision by Belfast City Council to stop flying the 
union flag over Belfast City Hall in 2012 all year 
round, the last ten years has seen an incremental 
move by loyalist groups towards violence that could 
cross over into political violence. Should they do so, 
such activity could result in dissident republican 

groups like the NIRA carrying out revenge attacks on 
loyalist communities.  
 
In assessing the current situation, this article        
examines how in the last ten years loyalist groups have 
become increasingly forceful in defending the territo-
ries their communities reside due to what they per-
ceive as an erosion of their culture, history and 
political influence in Northern Ireland by analysing 
their response to the decision to stop flying the union 
flag over Belfast City Hall, the introduction of 
legisaltion that promotes the Irish language and cul-
ture and, of greater concern, the Northern Ireland 
protocol. The content of this article is part of a wider 
research project I am currently involved in in North-
ern Ireland on drafting a hate crime Bill and devel-
oping a wider strategy to safeguard those from being 
drawn towards paramilitarism and hate crime, with a 
focus on young people. 
 
Loyalist Groups Defending Their Territory 
Between 1966 to the 1994 ceasefire, loyalist paramili-
taries were responsible for 997 murders, 75% of 
whom were civilian Catholics. This loyalist violence 
was underpinned by a hand painted slogan loyalist 
prisoners put up in jail during the Irish Troubles that 
said, ‘Better to die on your feet than live on your knees 
in an Irish Republic’. The GFA, did not bring about a 

by David Lowe
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diminution of loyalist groups like that seen on the re-
publican side with the Provisional IRA. In December 
2020 it was reported that loyalist paramilitaries have 
an estimated membership of 12,500, posing a ‘clear 
and present danger’. Loyalists do not view themselves 
as a danger, rather they are ‘the people of Ulster’ and 
do not see themselves as terrorists or criminals, rather 
they see themselves as defending their territory from 
all enemies. Defending loyalist territory is an impor-
tant issue with the rationale having echoes of the           
slogan of dying on their feet. 
 
Geographical space has been flagged as a potential fac-
tor in radicalisation that includes ‘places of vulnera-
bility’ and ‘gateways’ which can facilitate both 
exposure to extremist ideology and create and sustain 
social connections to people who endorse such ide-
ologies. This can apply to all paramilitary groups in 
Northern Ireland, both dissident republican and loy-
alist, and, as seen in certain towns and cities in Britain, 
can arguably also apply to the influence of the far-right 
in relation to hate crime. It certainly applies to loyalist 
groups. Using the examples of two loyalist areas, the 
Shankill in West Belfast and the West Bank in Derry, 
both surrounded by nationalist/republican areas, it is 
very evident in these areas. Walking around Derry’s 
city walls by the West Bank, one of the murals sums up 
how loyalists feel about their community, saying ‘Lon-
donderry West Bank Loyalists. Still under siege. NO 
SURRENDER’. Regarding the Shankill, it is a sectar-
ian product of the militancy of the Troubles, especially 
because of its direct experience of republican violence. 
Republican violence during the Troubles spawned a 
paramilitary mindset in the Shankill against republi-
can communities between which it is geographically 
hemmed. Post the GFA, this loyalist mindset is still pre-
sent due mainly to what is seen as imprudent plan-
ning resulting in building houses that will be occupied 
predominantly by Catholics on land close to the 
Shankill that has resulted in the community’s lack of 
confidence in mainstream local politics. This explains 
why housing segregation driven by paramilitary 
groups is rife in Northern Ireland, which is more 
prevalent with loyalist groups, who carry out punish-
ment beatings and shootings on those within the com-
munity, they see as a threat.  
At a Northern Ireland Committee meeting at             
Westminster in 2022, evidence from Northern Ire-
land’s Committee in the Administration of Justice 
(CAJ) confirmed that because of their background 
people know it is not safe to move in and live in cer-
tain areas. At the meeting evidence was also submitted 
that people from minority and ethnic backgrounds 
were being ‘severely impacted’ by housing intimida-
tion, leading the CAJ to say there is cowardice in pub-
lic bodies and politicians not to call out the link 
between hate crime (both racist and sectarian) and the 
paramilitaries. The CAJ’s evidence to Westminster’s 
Northern Ireland Committee is a very rare official mo-
ment where paramilitary activity is linked to hate 
crime that goes beyond traditional tensions between 
republican and loyalist communities, and it is having 
a detrimental impact on those from minority and eth-
nic backgrounds living within these communities. 

While intimidation like that seen from loyalist groups 
above is traumatic for nationalists or republican sym-
pathisers living in loyalist areas, at least there is a fall 
back of obtaining support from neighbouring nation-
alist/republican communities. It is worse for those 
from minority or ethnic backgrounds, for example 
Syrian refugees where some members of both repub-
lican and loyalist communities will see as them as the 
other taking over housing and possibly gaining em-
ployment at the cost of those unemployed in tradi-
tional communities. Apart from the PSNI, they have 
little support or protection within either community.  
 
While it is accepted that to walk through areas like the 
mainly republican Creggan community in Derry with 
unionist/loyalist symbols or the Shankill with republi-
can/nationalist symbols presents an obvious danger to 
personal safety, in November 2022 a positive move 
was made the Department of Justice to open the Flax 
Street security gate in the predominantly Catholic area 
of Ardoyne in North Belfast after being permanently 
closed for 30 years. Surrounded by Protestant com-
munities, compared to other Catholic areas in Belfast, 
the Ardoyne is a relatively small community where the 
peace wall with the Flax Street gate was erected to pro-
vide safety for that community. It was decided that 
after being closed for 30 years, the Flax Street gate can 
open from 06.30-18.00 where the opening of the gate 
not only allows ease of movement for Ardoyne resi-
dents, it also ensures the residents of newly built town-
houses and the Brookfield Mill major redevelopment 
will be dovetailed with the Ardoyne. Welcomed by the 
Ardoyne community, Democratic Union Party (DUP) 
politicians said there was alarm at this development 
adding that any changes to interface structure should 
take place with the consent of residents on both sides 
of the interface, not made unilaterally. The neigh-
bouring residents of the Protestant Woodvale area had 
previously expressed their opposition to the Brook-
field Mill development and the opening of the Flax 
Street gate. The DUP and the Woodvale residents’ re-
sponse reinforces the siege mentality and the loyalist 
perception on securing the defence of their territory. 
In relation to the loyalist groups, any programme or 
initiative to develop geographical areas that will result 
in the mixing of communities be it from traditional 
Catholic, Protestant, minority or ethnic communities 
will be an anathema to them as they see such moves 
eroding their control over communities, a control that 
allows loyalist groups to continue virtually unhindered 
with their organised crime activities. 
 
Loyalist Groups’ Response to Belfast City Hall  
no Longer Flying the Union Flag and the Irish  
Language Act 2022  
This in addition to other political developments that 
loyalists claim and continually peddle within their 
communities the erosion of their culture. Using two 
examples, the first was the 2012 decision by Belfast 
City Council’s policy committee to recommend the 
Union flag no longer fly over City Hall from 365 days 
a year, only 20 days for special commemorations such 
as the Monarch’s birthday. This triggered sectarian vi-
olence during protests in December 2012 involving 
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up to 1,000 loyalists. The violent protests continued 
through December 2012 resulting in 40 police officers 
being injured, rioters arrested, live rounds fired in 
Belfast and Alliance Party premises being damaged. 
The flag dispute was seen as a lightning rod for 
widespread disaffection amongst loyalists and was ex-
ploited by the Ulster Volunteer Force (UVF). Stating 
this was a political decision designed to erode their cul-
ture, the UVF encouraged young males under the age 
of 18 years to join its youth wing, the Young Citizen 
Volunteers, who the UVF deployed in the violent flag 
protests. 
 
The second example is the Identity and Language 
(Northern Ireland) Act 2022. Due to the impasse in 
2022 between the DUP and Sinn Fein, as a Bill it failed 
to be introduced at the Northern Ireland Assembly in 
Stormont. Ironically the Act, sponsored by the North-
ern Ireland Office, went through its passage with the 
UK Government in Westminster receiving Royal As-
sent in December 2022. The two SDLP MP’s, Colum 
Eastwood and Claire Hana supported the Act where 
Eastwood said he will use the Act as a vehicle to intro-
duce cultural aspects of the New Decade, New Ap-
proach deal as they look to promote a ‘New Ireland’. 
The Act does not solely introduce the Irish language, 
it also covers Ulster Scots, seen as a Protestant lan-
guage that come to the northern Irish counties during 
the migration of Scottish citizens in the 1600’s. The 
Act amends the Northern Ireland Act 1998, intro-
ducing section 78F(2)(a) that states everybody in 
Northern Ireland is free to choose, affirm, maintain 
and develop their national cultural identity and ex-
press that identity in a manner that takes account of 
the sensitivities of those with different national and 
cultural identities and respects the rule of law. In re-
lation to Ulster Scots, section 3 of the Act adds section 
78R to the Northern Ireland Act, where a Commis-
sioner must be appointed with a primary role to en-
hance and develop language, arts and literature 
associated with Ulster Scots and the Ulster British tra-
dition in Northern Ireland. Regardless of this, loyalists 
still see the Act as further erosion of their culture and 
as evidence that both Westminster and Stormont are 
pandering to the requests of republicans, in particular 
Sinn Fein. This dissension and fear is another propa-
ganda element used by loyalists to potentially initiate 
violence. 
 
The Northern Ireland Protocol: Return to Loyalist 
Terrorism Violence? 
Perhaps of greater threat to the GFA peace process 
and an increase in loyalist violence is the Northern Ire-
land Protocol. Brexit caused an issue in relation to the 
border with Ireland resulting in a conundrum for 
politicians in Northern Ireland, the UK, Ireland and 
the EU, the Northern Ireland Protocol. Following the 
GFA, with both the UK and Ireland being EU mem-
ber states the freedom of movement of people, goods 
and services applied allowing post the Troubles 
greater ease in crossing the border. However post-
Brexit this has caused a problem as, along with the 
freedom of movement, EU customs law would only 
apply in Ireland and not in Northern Ireland. To en-

sure no hard border was formed, an agreement be-
tween the UK, Ireland and the EU was to place the 
border in the Irish Sea resulting in the anomaly that 
although part of the UK, Northern Ireland was still 
subject to EU customs law and the jurisdiction of the 
Court of Justice of the European Union, with goods 
coming over to Northern Ireland from Britain being 
checked at the ports like Belfast and Larne before en-
tering Northern Ireland. At the time of writing this 
position has not been resolved and has polarised po-
sitions among Northern Irish political parties and 
communities. 
 
When the UK applied to join the EU in 1973 (which 
was then known as the European Economic Commu-
nity) the DUP opposed it. While the majority of 
Northern Ireland’s electorate voted Remain in the 
2016 Referendum, two thirds of the unionist/loyalist 
electorate voted Leave in the belief that leaving the 
EU would enable them to regain their sovereignty and 
oppose further integration between Ireland and 
Northern Ireland. The fact the Protocol is still in place, 
for loyalists and most unionists, it is seen as an issue 
that not only erodes their sovereignty but is a step to 
ending the state of Northern Ireland due to further 
integration with Ireland ultimately leading to unify-
ing all 32 counties. Recent Northern Irish elections is 
beginning to show cracks in the unionist block as peo-
ple in unionist communities are increasingly shunning 
unionist politicians, who they see as leading them into 
poverty and Protocol pessimism and are opting for ei-
ther progressive political parties like the Alliance party 
or, of greater concern, into the arms of loyalist 
paramilitaries. Regarding the latter, during the cente-
nary year of the creation of the state of Northern Ire-
land in 1921 under the Government of Ireland Act 
1920, young males from loyalist communities carried 
out violent protests around the peace gate in Spring-
field Road and other parts of Belfast regarding their 
opposition to the Protocol as they felt unionist parties 
were not defending Northern Ireland’s place in the 
UK, with working class loyalists feeling forgotten and 
marginalised. This is building on the loyalists’ narra-
tive that the rot set in after the GFA where Sinn Fein 
and its allies used the agreement to chip away at 
Northern Ireland, removing royal symbols, remove 
the union flag from Belfast City Hall and erect Irish 
language signs. As seen in the 2012 flag protests, once 
more loyalist groups recruited and used young people 
to carry out violent protests. 
 
In March 2021 the Loyalist Community Council 
(LCC), a legal organisation that represents loyalist 
terorist groups the UDA, UVF and Red Hand Com-
mando, wrote to the UK Prime Minister saying they 
were withdrawing its support for the GFA. Although 
the LCC’s chairman, David Campbell, said the LCC 
was determined that loyalist opposition to the Proto-
col should be peaceful and democratic, there is the un-
derlying, veiled threat that loyalist opposition may not 
always be through peaceful protest, as seen in the 
April 2021 protests. At that time, Billy Hutchinson, the 
leader of the Progressive Unionist Party (the UVF’s 
political wing) said that while loyalists were angry, the 
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political process needs to take these fears away adding 
that in relation to the prospect of loyalist violence, 
‘…it’s not the time to rachet all this up’. The impasse 
in forming an Executive in the Northern Ireland As-
sembly at Stormont following the May 2022 elections, 
where the DUP is currently refusing to form an Ex-
ecutive by submitting a Deputy First Minister to Sinn 
Fein’s First Minister, that the DUP says is over the Pro-
tocol issue adding it needs to be resolved before they 
will form an Executive. This has led the Secretary of 
State for Northern Ireland, Chris Heaton-Harris hav-
ing to make decisions to overcome the impasse. Con-
sideration is being giving to having another Assembly 
election at some time between January to April 2023. 
Another alternative is direct rule of Northern Ireland 
from Westminster, with one other consideration 
mooted being a joint rule between Westminster and 
the Irish Government in the Dail. The latter is a total 
anathema to loyalists and as a result, in November the 
LLC wrote to all the leaders of the unionist parties 
warning of ‘dire consequences’ should joint rule of UK 
and Irish governments be imposed on Northern Ire-
land. This led to Billy Hutchinson saying that tension 
among the loyalist communities is greater than at any 
point since the 1994 ceasefire, adding the tension is 
real and should not be ignored. Loyalist blogger, 
Jamie Bryson sees the Northern Ireland Protocol as a 
powder-keg situation saying the Irish Sea border 
should not be tolerated as it results in an economically 
united Ireland causing further erosion of unionist/ 
loyalist culture and sovereignty.  
 
In meetings I had with unionist party leaders (except 
the DUP who did not reply to my request), the lead-
ers raised two main themes. One was they were con-
vinced that joint rule of Northern Ireland by the UK 
and Irish governments would not happen, with Billy 
Hutchinson saying he did not want to see violence 
over this issue, adding that politics needs to work and 
can only be done if the UK government listen to the 
tension. The second was that the loyalist groups do 
not currently have the capability to reach the level of 
violence they did during the Troubles and if there was 
violence, it would be like that carried out during the 
2021 protests.  
 
The threat of a return to terrorist activity by loyalist 
groups emerged in March 2022 when two suspected 
UVF members hi-jacked a lorry at gunpoint and 
forced the driver to drive a device, he thought was a 
live IED, to Holy Cross church in north Belfast, close 
to where the Irish Foreign Minister, Simon Coveney 
was speaking at a peacebuilding event. This forced 
Coveney to abandon his speech and leave the area im-
mediately, although it was later found to be a hoax de-
vice. On 20 November 2022 four East Belfast UVF 
members were arrested and charged with possession 
of a firearm with intent to endanger life following a 
PSNI operation where they seized eight handguns 
and three pipe bombs. While the March incident can 
be perceived as a stunt making a statement of their in-
tent, albeit a dangerous intent, the November arrest of 
UVF members reveals that loyalist groups do have the 
capability to carry out terrorist acts. It is worth noting 

the PSNI did not charge the four UVF members with 
terrorist offences such as planning or preparing ter-
rorist acts as it was part of an investigation into crimi-
nal activity linked to drug trafficking and dealing. It 
does reveal that loyalist groups still have access to both 
firearms and IED’s should they wish to carry out a ter-
rorist attack. Following the bomb hoax in March, ter-
rorism is a potential move loyalist groups could take. 
No doubt loyalists are monitoring political moves 
linked to governance of Northern Ireland from the 
Dail. In Fine Gael’s November 2022 Ard Fheis, the 
then Irish Tánaiste, Leo Varadkar stated the Irish gov-
ernment needs to engage more with all communities 
in Northern Ireland, adding the current stalemate at 
Stormont is ‘not a realistic option’. Due to the coali-
tion agreement with Fine Fael, on the 17th December 
2022 Varadkar became the Taoiseach. Clearly Varad-
kar will look to support moves over setting up an Ex-
ecutive at the Northern Ireland Assembly and in 
dealing with the Protocol. As seen with the Coveney 
incident in March 2022, loyalist groups will see this as 
interference in Northern Ireland by the Irish govern-
ment resulting in further erosion of their sovereignty, 
potentially triggering loyalist groups to return to ter-
rorist violence, as indicated in the LCC’s letters to 
unionist party leaders. 
 
Conclusion     
Both the loyalists and dissident republican groups are 
exploiting the current political and socio-economic 
conditions to influence and recruit young people, pos-
ing a threat to programmes currently in place to safe-
guard people, in particular young people from being 
caught up with the paramilitaries and hate crime. Dis-
sident Republican groups have been involved in many 
terrorist acts post the GFA since 2009, including the 
murder a PSNI officer in 2011, a prison officer in 2012 
and a journalist, Lyra McKee, in the Creggan area of 
Derry in April 2019, riots in the Bogside, Derry in 
2018 and 2019, where NIRA encouraged young peo-
ple to get involved. More recently, in November 2022 
NIRA varied out an IED attack on two PSNI officers 
in Strabane and, again in November 2022, forcing a 
delivery driver at gunpoint to deliver an IED outside 
Waterside police station in Derry. While loyalist groups 
have so far eschewed carrying out terrorist attacks, as 
seen above, the threat is there, and that threat is real. 
As stated, during the Troubles many loyalists attacked 
civilian Catholics and in defending their territory it is 
not inconceivable that loyalist groups return to this 
strategy. If they do, dissident republican groups do 
have the capability to respond in kind. This situation 
and the Northern Ireland protocol issue is not some-
thing many in Britain should see as a minor, irrele-
vant issue happening across the Irish Sea that is of no 
or little consequence to those living in Britain. If there 
is an escalation in terrorist violence in Northern Ire-
land it could increase dissident republican groups’ ca-
pability to do what they did during the Troubles and 
start a terrorist campaign in Britain, mainly England.  
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‘I Thought it Meant ‘OK’:  
Non-Verbal Communication and  
the Potential Link to Right-Wing  
Terrorist-Extremist Activities

Introduction 
When verbally communicating with others, it is often 
the case that non-verbal cues, such as the use of the 
hands, are employed to enhance or emphasise the 
message that is being communicated.   The way in 
which we use body language when speaking may even 
help us to remember things, or can potentially, even 
change the information retained and received by an 
audience.  Non-verbal communication makes up most 
of the interpersonal communication, with a claim to be 
four types: 
 
1. aesthetic communication, 
2. physical communication, 
3. signs, 
4. symbols of communication.   
 
This article will focus on physical communication and 
will argue how the clarity and strengthening of laws 
pertaining to terrorism and extremist activism should 
be considered.  As interactions become more sophis-
ticated when we apply a technological lens, it is im-
portant to note and consider how non-verbal 
exchanges such as ‘simple’ hand gestures, are used 
with no concrete legal instruments to counteract, or 
outlaw their use, at least in the UK context. 
 
Understanding Gestures 
It is perhaps assumed that when communicating,           
gestures are universally understood. This seems not 
be the case. For example, the ‘thumbs up’ sign is seen 
in some cultures as a ‘job well done’, however, the 
same gesture in Australia, Greece or the Middle East 
means ‘up yours’ or ‘sit on this’.   Another example is 
the crossing of the fingers. In Britain it is associated 
with wishing someone good luck, although the same 
gesture in Vietnam is believed to represent female 
genitalia. 
 
According to the Anti-Defamation League (ADL), 
some gestures and haircut styles have been used or 
adopted by different extremist and terroristic move-
ments.    An example of this is Dylann Roof.  A white 
supremacist, Roof killed nine worshippers in an 
African American chapel in Charleston, South Car-
olina in 2015.  His ‘bowl’ style haircut was used to cre-
ate an ‘avatar’ for extremists on the social media 
platform ‘Gab’ who called themselves the ‘DC Bowl 
Gang’.  

Regarding hand gestures, it is important to consider 
the place of vulgar gestures. In 2016 The Office of 
Communication (Ofcom) published a guide that sum-
marised views of participants in research on the ac-
ceptability of words and gestures that may cause 
offense on television and radio. Within this guide, 148 
words and gestures were identified as potentially of-
fensive and considered on a scale between ‘unprob-
lematic’ and ‘strongest’.  Of these 148, six were 
classified as ‘gestures’ (‘blow job’, ‘Iberian slap’,          
‘Middle finger’, ‘Two fingers’, ‘Two fingers with 
tongue (cunnilingus)’ and ‘wanker’).  It is submitted 
where there is a clear directive on what some gestures 
mean, other different factions are free to use them as 
they see fit, meaning some gestures have a distinct 
connotation alongside a clear understanding of level 
of acceptability.  There are other gestures however, 
where parties may deem them acceptable and others 
unacceptable.  
 
Understanding Right-Wing Extremist & Terroristic 
Gestures 
Different forms of non-verbal communications have 
been adopted by different groups to communicate 
with each other and avoid prosecution.  Convicted 
right-wing extremist terrorist Brenton Tarrant who 
carried out the terrorist attack on two mosques in 
Christchurch, New Zealand killing 51 Muslim wor-
shippers, used a symbol during his New Zealand court 
appearance signalling ‘White Power’.   This gesture is 
similar to the signal of ‘OK’ and dates back to the 17th 
Century with a meaning that things were alright, con-
sensual and approved. In 2017, a ‘hoax’ okay gesture 
was made by a member of the online platform ‘4chan’ 
to signify a hate sign – with the ‘W’ formed by the out-
stretched digits and the ‘P’ formed by thumb and fore-
finger as meaning ‘white power’.  This was successful 
in turning a general sign of acceptance into a poten-
tial connotation synonymous with the far right, par-
ticularly if it is made below the waist. There seems to 
be little legal actors can draw upon when communi-
cations are non-verbal that are interpreted in different 
ways by various people – signalling to the polysemic 
nature of signs, slurs and symbols. 
 
The Norwegian neo-Nazi right-wing extremist An-
ders Breivik who in 2011 detonated a van bomb out-
side the Norwegian parliament in Oslo killing eight 
people, then went on a killing spree, shooting and 
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killing 69 participants at a Workers’ Youth League 
Camp on the island of Utoya, gave a Nazi salute dur-
ing his parole hearing in court earlier in 2022 signify-
ing his support for the Nazi regime.  In the UK 
neo-Nazi and National Action member, Jack Renshaw, 
who was convicted for planning a terrorist attack on 
the UK MP, Rosie Cooper in 2019 also gave the Nazi 
salute whilst being escorted from the courtroom after 
being sentenced. 
 
The Nazi (or Roman) salute is synonymous with the 
glorification of Adolf Hitler and the 1933-1945 Third 
Reich, although its origins are thought to originate 
from Jacques-Louis David’s 1784 painting, The Oath 
of the Horatii. The gesture was so popular at the time, 
a similar pose was adopted for the Olympics and was 
first noticeably used in 1921, with the difference being 
that the hand is raised more to the side rather than 
the front of the body. The Olympic salute caused is-
sues in the 1936 Berlin Olympics when the Austrian 
team greeted teams with the Olympic salute; it was not 
given as recognition of the Nazi regime. 
 
Legislation 
The legal position in the UK seems a difficult one for 
authorities to navigate.  There are two options for the 
police to use. The first is the Counter Terrorism and 
Border Security Act where section 1 amends section 
12 Terrorism Act 2000 by introducing section 12 (1A) 
that attempts to encompass the digital age and pro-
hibits the public support of expression or belief that 
someone may be part of, or encouraging support, for 
a proscribed organisation. This support could be in 
the form of an item of clothing, a flag or an emblem 
which could encourage terrorism or support for ter-
rorist behaviours if collected or viewed by others. For 
example, National Action member Jack Coulson was 
convicted of having a terrorist handbook (having pre-
viously being convicted of making an explosive) in 
2018 and ‘boasting’ how he wanted to kill a female MP. 
A photograph shows Coulson’s bedroom wall covered 
in right-wing and Nazi symbols and him wearing a 
Nazi uniform. 
 
The Counter Terrorism and Border Security Act 
brings about complexity when it comes to gestures be-
cause they are not covered by the legislation.  On the 
6th of June 2020, a petition was raised, calling for the 
introduction of a law on making the use of Nazi sym-
bols and salutes punishable by decree, however this 
petition was closed on the 6th of February 2021 after 
receiving 3,432 signatures. The legislation was in-
tended to be like the German Strafgesetzbuch (Sec-
tion 86a) which bans ‘flags, insignia, uniforms and 
their parts, slogans and forms of greeting’ associated 
with political parties they consider unconstitutional, 
or surrogates of such organisations. Section 86a addi-
tionally prohibits symbols that could be mistaken as 
being banned symbols (because they are so similar); 
these are therefore also banned. 
 
If the UK implemented legislation like the German 
Strafgesetzbuch, there are important factors to           
consider. The first is its counter-productive effects. By 

highlighting banned symbols, it might provide a         
message to supporters the importance of those          
symbols and consequently, make them more ‘valu-
able’. Additionally, authorities would have to consider 
each individual case on its own merits. For example, 
when arresting Nathan Worrell, the police found 
pieces of paper with ‘offensive matter’ written on them 
as well as fireworks, a candle with a fuse wire wrapped 
around it, match heads, three volumes of the book 
‘The Black Book on Improvised Ammunitions’ and a 
copy of ‘The Black Book of Arson’. It could be easy to 
suggest that each of the items seized were relatively 
harmless, however by putting the evidence together, 
the jury found Worrell guilty of racially aggravated 
harassment and possession of articles for use of           
terrorist purposes. 
 
The second piece of legislation authorities can draw 
upon is Section 4a (2) Public Order Act 1986 (an of-
fence of using ‘any writing, sign or other visible rep-
resentation which is threatening, abusive or insulting’). 
Application of this offence potentially requires video 
evidence to prove the ‘visible representation’ because 
it would theoretically ‘need to be seen to be believed.’ 
What makes this problematic is how this could be al-
ways realistically possible when a gesture could take 
less than a second to communicate. 
 
Regarding gestures at football games, in 2015, a         
Middlesbrough fan, Goult, was convicted of making 
‘monkey gestures’ at black players during a match be-
tween Middlesbrough and Blackburn Rovers. At 
Teesside Magistrates Court he was found guilty of two 
public order offences, one of which was ‘racially ag-
gravated’. Likewise, in 2020 a Wolverhampton Wan-
derers fan, Josef Smith, was found guilty of using 
racially aggravated, threatening or abusive behaviour, 
following the curling of his fists ‘under his armpits in 
a chimp-like gesture’.  He was banned from matches 
for four years, fined £800, ordered to pay £600 in costs 
and a £50 victim surcharge. In 2022, a Burnley fan 
was arrested for ‘appearing to perform a Nazi salute’ 
during a football game. It is unclear what the outcome 
of this investigation was, however, Toby Porter, a re-
porter for the journal Jewish News, described this in-
cident and how away fans attending games at 
Tottenham Hotspur’s ground in north London gave 
Nazi salutes due to a number of Tottenham’s fans as-
sociated with the Jewish community. He confirmed 
the arrests were made at football grounds on suspi-
cion of ‘a racially aggravated public order offence’ 
under the Public Order Act 1986.  
 
Although demonstrating how current legislation can 
be used, it is unclear whether the gesture itself is 
enough to secure a conviction.  By legislating against 
the communication of offensive gestures towards oth-
ers opens a minefield of difficulties, making the pro-
cess of implementing that legislation very difficult.  In 
2013, BBC News explained how potential terrorists 
are aware of leaving a digital footprint, where they 
could be identified and traced before achieving their 
aims. The article expresses how Sim cards, ‘dead 
drops’ (dropping off packages for collection), emails 
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and SMS text messages, social media chat rooms           
and gaming and USB sticks are used for hostile           
communications where steganography is applied to 
hide messages within messages, be they Gifs or Jpegs. 
 
Final Thoughts 
There is a need for further research into gestures used 
for terrorist purposes especially when used to identify 
each other or to encourage support for terrorist 
groups, like the far-right and the extreme far-right as 
covered in this article.  The issue legislators must over-
come when defining how gestures are used, is to de-
termine whether they promote support for terrorist 
groups or, in relation to hate crime offences, are being 
used to communicate in an offensive manner.  Be-
cause a gesture can have two meanings or more, this 
makes it difficult to prove. Drawing on international 
experience, such as that in Germany, it is acknowl-
edged how difficult legislating gestures is because 
there are and can be, slight variations in actions mak-
ing it easy for persons to enter what could be described 
as a tangled web of complicated legislation and mean-
ings. There are some gestures like the raised right arm 
forming the Nazi salute that in essence only has one 
meaning, support for neo-Nazi white supremacists. As 
such, this gesture should not be protected under the 

freedom of expression under article 10 of the         
European Convention on Human Rights. It is a po-
litical gesture that incites hate or glorifies violence and 
as such meets the decisions on the freedom of ex-
pression delivered by the European Court of Human 
Rights in Erbaken v Turkey (2006) (Application no. 
59405/00) and the UK’s High Court in Redmond-Bate 
v DPP [1999] EWHC Admin 733. While it is easy to 
consider a gesture as harmless, if that gesture is 
adopted for alternative reasons, like that given by 
Brenton Tarrant, it turns its meaning into something 
else and can be very upsetting. Therefore, considera-
tion is required not just into how this issue might be 
tackled, but why in a more effective and cohesive man-
ner it should be, particularly with respect to the law. 
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ences. Prior to working at the University, Julia was As-
sistant Principal and senior leader at Sawtry Village 
Academy. She is researching for her PhD examining 
the influences of far right and neo-Nazi groups on 
schoolchildren. This article emanates from her PhD 
thesis. 
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Dr Alexandra Pentaraki, Q & A

Q1 How did you become a clinical psychologist/ 
neuropsychologist?  
It was my love of knowledge that first sparked my         
interest in psychology,’ I also wanted to research the 
psychological factors relating to mental health condi-
tions to find possible treatments. As I was studying 
more in-depth clinical psychology I was impressed 
about the enormous contribution of psychology as a 
scientific discipline to justice.  
 
Q2 When did you move into expert witness work 
and what sort of cases have you been involved in? 
I moved into expert witness work in 2017 working as 
a Registered Expert Witness in Greek and European 
courts and the International Criminal Court in The 
Hague. I am also working as a Technical Adviser and 
Expert Witness in Private cases. Here, my expertise 
helps with psychological and neuropsychological pro-
filing, detecting child abuse and neglect ,custody, neu-
rodevelopment and crime, syndrome of parental 
alienation, false allegations of child and adult abuse, ma-
lingering, false memory syndrome,  international child 
abduction to child soldiers and rape to those who have 
been subjected to violence and trauma. I testify in crim-
inal and civil cases, assess the suspect/accused and vic-
tims, provide my opinion, write reports, and prepare 
witnesses for testifying in the court. I am particularly 
proud that my work has helped protect dozens of         
children from further abuse and maltreatment.  
 
Q3 Amongst your many cases what has been the 
most memorable?  
Two cases that involve child sexual abuse and torture 
by a parent. The first case was about a 4 year old child 
that was severely abused sexually by her father (with-
out penetration) and her mother knew it and she did 
not do anything about it. After my assessment and re-
porting to the court there was an International emer-
gency warrant for the father’s arrest who left Greece. 
It was also significant to me that the child draw a          

person (herself actually) that gave me many indica-
tions that she was abused. The second case involved, 
after my assessment and investigation, the detection 
and revelation of a father who was sexually abusing 
(without penetration) and torturing physically his 4  
year old daughter. The father also threatened me. Ι 
had also cases that after analyzing the children’s draw-
ings I provided evidence to the court that the draw-
ings were fake as they were not drawn by the child but 
by an adult.  
 
Q4 How do you manage the emotional side of your 
work? 
I try to relax mentally and physically after work and I 
feel satisfied and proud that my work helps and pro-
tects children and adults. This satisfaction helps me to 
continue my important work.  
 
Q5 How did you come to found the Brain Matters 
Institute and what are its aims 
I wanted to develop a body dedicated to the practice, 
learning and promotion of psychological science for 
the benefit of society as I found out both in Greece 
and abroad that psychology as a science could con-
tribute significantly to children’s and adult’s well-
being. It’s aim is to develop and promote the ethical 
and evidence-based practice of psychological science. 
The Institute also offers many online and onsite 
courses for professionals that want to expand their        
existing clinical skills as well as courses and talks for 
the general public. Another aim of the Institute is the 
publication of books, translation, adaptation and           
development of psychometric tests and research.  
 
Q7 What is The Global Institute for Children's 
Drawings?  
The Global Institute for Children’s Drawing is one of 
my recent developments.  Drawing is essential to chil-
dren’s development and promotes healing. Addition-
ally, drawing  helps in the assessment of children and 

In the following Question and Answer piece, we interview Dr Alexandra Pentaraki BA, 
MSc, Ph.D., CPsychol, AFBPsS  - Clinical Psychologist & Neuropsychologist for          
children and adults - Lecturer - Registered Expert Witness in Greek, European Courts 
& in The International Criminal Court, The Hague, and The United Nations         
International Residual Mechanism for Criminal Tribunals about her work as a clinical 
psychologist and neuropsychologist and as an expert witness in many varied cases and the 
founding of Brain Matters Institute an Ιnstitute dedicated to the practice, learning and 
promotion of psychological science for the benefit of society and The Global  Institute for 
Children's Drawings which is dedicated to the study of children's drawings and the           
assessment of children's drawings internationally such as the assessment of children’s          
personality, family relationships, school and social relationships, neurodevelopment,          
potential abuse and neglect, counseling and therapeutic interventions, identifying fake 
drawings.  
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adults enormously. The aim of the Institute is a) to 
provide, internationally, evidence-based assessments 
of children’s (including adults’ drawings) drawings 
that assist in the understanding of children’s person-
ality, emotional development, family dynamics and re-
lationships, school and social relationships, gender 
development as well as case of abuse and neglect; as-
sessments that can help the family, institutions, and 
courts, b) research in children’s drawings and publi-
cation of scientific papers, c) to propose a therapeutic 
planning if it is necessary, d) provide counselling to 
parents about issues that their child is dealing with, e) 
identify fake drawings.  
 
Q 9 How has this been used in expert testimony  
/reports?  
Except from an in-depth psychological assessment and 
investigation that is based on a evidence-based scien-
tific methodology that I have developed and use ac-
cordingly in each case, I also use drawings as part of 
my assessment of children and adults.  I also use spe-
cific standardized reliable and valid psychometric tests 
that use drawing as an assessment method of various 
issues.  There is evidence that is derived from studies 
that show the significance of using drawings in psy-
chological assessments that will be used in the court. 
Also, the identification of fake drawings assist courts 
enormously especially in cases of false allegations of 
sexual abuse and neglect.  
 
Q10 What developments (if any) would you like to 
see in the field of clinical psychologist/neuropsy-
chologist witness work? 
I want to see more research in psychometric testing 
that is used for the courts and more in-depth and bet-
ter training for psychologists in psychological assess-
ments and reporting.  It is not enough to support that 
the x,y,z test is good for the court, you need to justify 
that it is valid and reliable in the respective topic that 
you investigate. In my field I am constantly seeing psy-
chological assessments that are not based on scientific 
evidence that is reliable and valid.  I also see psycho-
logical reports that are not reporting the results ap-
propriately. I also want to see the police and courts to 
take into consideration the fact that witnesses and es-
pecially children must not be subject to many and re-
peated psychological assessments as this practice 
affects their memory and reduces their creditability, 
among other things.  

 
About DrPentaraki  
Dr. Alexandra Pentaraki  
Thessaloniki-Athens-Internationally 
www.dralexandrapentaraki.com  
e-mail: brainmattersinstitute@windowslive.com  
Tel: +30 6971693870 
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University of Egypt. She is tutoring cognitive psychology at the ICE of The University of  
Cambridge, UK.  
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(Maudsley Hospital, Bethlem Royal Hospital, Fulbourn Hospital, Cambridge) and Greece 
(Consultant Clinical Psychologist and Research Fellow of the Psychiatric Department of Hip-
pocration General Hospital, Thessaloniki, and of the Psychiatric Department of Athens Uni-
versity, Aeginition Hospital, her work in other orgaizations such as private clinics and schools, 
her private practice, the police, prosecution, courts). 
 
Her work as an expert witness involves criminal and non-criminal cases for both prosecution 
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to Plead, Family law, Assessment of Capacity & Chronic Pain Syndrome 
the Disability Discrimination Act and Clinical Negligence. I have written
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Joint BAAPS/BAPRAS Position  
Statement on Plastic Surgeons  
Performing Aesthetic 

Their surgeons should be well trained, competent and 
demonstrate involvement in continuing professional 
development in aesthetic surgery. Plastic surgeons are 
unique amongst UK surgical specialists with respect 
to aesthetic surgery: as plastic surgery includes train-
ing in aesthetic surgery across all anatomical areas of 
the body.  
 
The plastic surgery curriculum incorporates the           
psychological aspects of dealing with patients im-
pacted by disfigurement, body image concerns and 
loss of form and function. Aesthetic surgery thus forms 
part of the plastic surgery syllabus and all trainees are 
formally examined in aesthetic practice as part of the 
FRCS(Plast) exit (consultant level) exams. No other 
surgical specialty in the UK incorporates aesthetic 
surgery in the same manner in its curriculum or train-
ing. The depth of history behind plastic surgery in-
cluding the speciality being at the forefront of 
developing aesthetic surgery means that for the ma-
jority of people that when aesthetic surgery is being 
considered, one thinks of a plastic surgeon and            
plastic surgery.  
 
At a consultant level, plastic surgeons undertaking  
aesthetic plastic surgery include this aspect of their 
practice in their annual appraisals and five yearly 
revalidation with the GMC, ensuring the maintenance 
of a high level of care and of continuing professional 
development (CPD) in this area of their practice.  
 
Due to restrictions in service provision over the last 20 
years, many aesthetic procedures are not provided 

routinely in the NHS. However, plastic surgeons are 
still trained in all aspects of aesthetic plastic surgery. 
Unlike many other surgical specialties, the range of 
surgical procedures a plastic surgeon performs pri-
vately will therefore not exactly mirror their NHS 
practice. 
 
The concept of a surgeon’s scope of practice in the pri-
vate sector reflecting their NHS practice has therefore 
not existed for many years.  
 
BAAPS and BAPRAS, the two UK official professional 
plastic surgery associations, fully support their mem-
bers undertaking aesthetic plastic surgery, which they 
have been trained and examined in and can demon-
strate their ongoing CPD in their annual appraisals.  
Should any advice or guidance be required regard-
ing the governance of aesthetic plastic surgery, senior 
leadership team members from BAAPS and BAPRAS 
will be available on request.  
 
Marc Pacifico  
MD FRCS(Plast)  
Consultant Plastic Surgeon 
President BAAPS  
BAAPSPresident@rcseng.co.uk  
 
Mani Ragbir  
(FRCS(Plast) 
Consultant Plastic Surgeon  
President BAPRAS 
President@bapras.org..uk 

The public in the UK rightly expect and deserve the highest possible standards and 
safety when considering aesthetic plastic surgery. 

Professor J. Peter A. Lodge MD FRCS FEBS

Recognised internationally as an expert in surgery for disorders relating 
to the gallbladder, liver and bile ducts as well as weight loss (bariatric) surgery

Surgical t  raining primarily under the guidance of Professor Geoffrey R Giles, and the 
New England Deaconess Hospital (Harvard Medical School), Boston, USA, under the 
guidance of Professor Anthony P Monaco.

Please look at my website www.peterlodge.com for more information 
but inquire by email: peter.lodge@nhs.net
Telephone: PA +44 (0) 113 2185944 - Fax: +44 (0) 113 2185987
Address: Spire Leeds Hospital, Jackson Avenue, Leeds LS8 1NT
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Top Ten Tips for Getting the  
Most From SEN Expert Witnesses 

The outcome of an SEN appeal turns on the quality of 
the expert evidence. Yet, despite its importance, solic-
itors practising before the First Tier Tribunal rarely 
get the most out of their expert witnesses. I provide 
ten top tips below on getting the most from experts. 
 
1. Expert selection – get it right 
A simply but important point - make sure you are   
recommending experts that you know and trust. If 
you come across a new expert ask to see a redacted, 
example report to make sure that they know what 
they are doing before your instruction – no one wants 
to be the guinea pig. 
 
2. Initial instructions – get experts involved early 
They’re busy professionals with, likely, a busier or less 
flexible diary than you. If you are not sending letter of 
instructions to the experts yourself, then guide your 
client on instructing the expert and what the expert 
needs to know in order to get on top of the brief 
quickly. 
 
3. Provisions of papers – instructing experts in a silo 
is pointless 
It sounds obvious but make sure you provide your  
expert with all the papers they need to do a proper 
job. Previous reports, annual review documentation, 
evidence of academic progress, evidence that is un-
helpful to your client’s case: all of this is crucial for an 
expert to see to avoid any pitfalls that can be exploited 
in cross examination (think: would your opinion 
change had you seen x document?). Ultimately, if the 
expert has not been properly briefed or been given 
complete information, this will impact on the quality 
of the end report. If amendments are required it will 
also increase your client’s costs. 
 
4. Diaries – think forward 
When you instruct an expert in a SEN appeal you 
know what you want: an assessment, a report, com-
mentary on the other side’s evidence, input into the 
working document, attendance at the final hearing. 
You also have a reasonable idea of when the expert’s 
input will be required. Therefore, instruct them to 
book time out their diary to provide these services 
from the outset. 
 
5. Assessments – make sure the child/ young person 
is seen in school 
SEN appeals are about the educational provision the 
relevant child requires. Recently I have seen more and 
more examples of experts who have not been in-
structed to visit the schools in contention, nor to ob-
serve the child in school or speak to school staff. These 
are crucial visits for the expert to make and can pro-
vide very helpful direct evidence of the school’s view 
on matters. 

6. Draft reports – check them 
It goes without saying that draft reports should be 
thoroughly reviewed. A proper review is not just a 
proofreading exercise, although proof reading is an 
important aspect of a review. Check that the experts 
have stated the documents that they have reviewed - 
if something appears missing, check if they have             
reviewed it and, if not, give it to them to review. Check 
recommendations for specificity and quantification - 
without this writing the working document won’t be 
possible. Check internal consistency – for instance, if a 
speech and language therapist has opined a child has 
receptive language difficulties, check that the recep-
tive language index score is below 100 i.e. below av-
erage and check that the subtests relied upon to reach 
that score (typically, in the case of receptive language: 
word classes, following directions, understanding spo-
ken paragraphs, semantic relationships) are also below 
average. Test any discrepancy with your expert. 
 
7. The local authority evidence – give it to the expert 
and ask for feedback 
When the local authority evidence arrives or, perhaps 
more helpfully, the final hearing bundle, send it to 
your relevant expert and ask them to conduct an anal-
ysis of it. More and more often in conference I am 
being told that there is nothing wrong with a local au-
thority report and that it’s simply the recommenda-
tions are wrong. This is not detailed enough. The 
reason for the differences between the reports needs 
to be unpicked so that it can be tested in cross exami-
nation. The person responsible for doing the unpick-
ing is your expert. This information should be 
provided in conference (see below) or, as in other 
areas of practice, a brief note prepared by the expert 
identifying the issues and, importantly, providing 
page/paragraph references to the final hearing bundle 
where the inconsistencies arise so that they can be put 
to the local authority expert. 
 
8. Conferences – hold at least two and make them 
worthwhile 
Ideally there would be two conferences in the lifespan 
of an appeal, one upon receipt of draft reports, the 
other upon receipt of the hearing bundle. The pur-
pose of these conferences is not for the expert witness 
to repeat the contents of their report to the lawyers 
and the client - it has been read in advance – some-
thing which should be made clear to the expert in          
advance of the conference.  
Conference one is the expert’s opportunity to listen: 
listen to what the issues in the appeal are; listen to 
what the client is trying to achieve; listen to what the 
gaps in the draft report are. Afterwards, the report 
should be amended to reflect the issues discussed. 

by Matt Wyard, 3PB Barristers
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Conference two is a different beast entirely – it is the 
experts time to shine. It should take place a week or 
so before the final hearing and, at the very least, before 
counsel has fully prepared. Lawyers and experts 
should have reviewed the hearing bundle or, at the 
very least, the expert evidence and any key evidence 
upon which it is based. The conference should serve 
two purposes – firstly, a roundtable meeting to discuss 
the final issues for hearing. Secondly (and most im-
portantly) the experts should be assisting counsel            
prepare for the final hearing.  
9. Working documents – ensure the experts review 
and comment on it 
Working documents are crucially important – they 
form the list of issues before the FTT and also reflect 
what each party wants the EHC Plan arising from the 
appeal to look like. Your experts must be involved in 
preparing the working document – they know how it 
needs to be drafted and should be asked to check any 
amendments you make. Double check that your ex-
perts have actually checked it – regularly in hearings 
experts decide the working document is not drafted 
properly – this should happen in advance.  
10. The hearing 
Make sure you explain to your experts, if they have 
not been to a final hearing before, what the expecta-
tion upon them is, what they will be questioned on 
(carefully: do not coach) and the basic procedure.  
Matthew Wyard 
Barrister - 3PB Barristers 
020 7583 8055 
matthew.wyard@3pb.co.uk -wwww.3pb.co.uk  
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He can deal with most ophthalmological issues with special  
interests in cataract surgery, ocular trauma, eyelid & lacrimal 
surgery including cosmetic eyelid surgery, facial laser surgery.  
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The Issue with Medical Consent

UK law on consent has changed considerably since 
1957 and the case of Bolam v Friern Barnet Hospital. Fol-
lowing this case, the “Bolam test” stated that if a doc-
tor reached the standard of a responsible body of 
medical opinion then they would not be considered 
negligent. The law was qualified in 1997 in Bolitho v 
City and Hackney Health Authority where the House of 
Lords held that there would have to be a logical basis 
for an opinion, and that a Judge would be entitled to 
choose between two bodies of expert opinion and         
reject an opinion what was logically indefensible. 
 
In 2015 the law relating to informed consent changed 
with case of Montgomery v Lanarkshire Health Board. Fol-
lowing this case doctors are under a duty to take rea-
sonable care to ensure that the patient is aware of any 
material risks involved in any recommended treat-
ment. Furthermore, the test of materiality is whether 
a reasonable person on the patient’s position would 
be likely to attach significance to the risk or the doctor 
is or should be reasonably aware that the particular 
patient would be likely to attach significance to it. 
 
Many commentators (and doctors) consider that this 
has set a very high bar for doctors seeking informed 

consent from patients. A significant part of the issue in 
my opinion is reaching an understanding of what the 
patient on the other side of the desk would reason-
ably want to know about the procedure, or what com-
plications any particular patient would be “likely to 
attach significance to”. 
 
In the medicolegal setting the range of consent prac-
tice is highly variable. In my experience a number of 
factors would facilitate the Defendant in rebutting an 
allegation of breach of duty with regard to informed 
consent 
 
• Document the discussion of the intended treatment 
in the medical notes in detail. Comments such as “I 
spoke to him about his forthcoming procedure” cover 
a multitude of possibilities and also leaves the 
Claimant able to state that he wasn’t properly in-
formed about the procedure. Make sure that the clinic 
letter reflects all of the discussion with the patient and 
sets out the likely complications of the procedure 
 
• Provide an information sheet about the procedure. 
If this is a procedure specific leaflet then so much the 
better. Document in the medical notes that you have 
given the leaflet and if it lists the known complications 

by Chris Dawson

Mr Dawson is a Consultant Urologist with over 26 years experience.  
He has formal training in personal injury and medical negligence reporting  
and completed the Bond Solon Expert Witness Course in 2006. In 2008  
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He is the author of the ABC of Urology, now in its 3rd edition, and also co-edited the Evidence  
for Urology which won first prize in the urology section of the BMA Medical Book Competition  
in 2005.  
 
Mr Dawson is happy to accept instructions for personal injury, clinical negligence and condition 
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of the procedure then document these as well in the 
clinic letter, and document that these have been            
explained to the patient 
 
• Make sure the consent form is filled out in detail. In 
my experience in medicolegal cases the “indication for 
the procedure” box is frequently left blank, and often 
the complications section as well. If time permits (and 
it often doesn’t) then best practice suggests that the 
consent form should be completed in clinic, in               
advance of the procedure 
 
• If written informed consent is taken on the day of 
surgery (and it often is) then ideally this should be by 
the surgeon performing the procedure. At the very 
least the doctor taking consent should be fully cog-
nisant with the procedure being performed, and the 
likely complications 
 
Having such documentation available in the notes will 
not prevent an allegation of breach of duty with re-
gard to informed consent, but it will make it much 
clearer to the legal teams for both parties when it 
comes to preparing a report on the issue 
 
Chris Dawson  
January 2023 
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Graham Rogers & Associates Limited  
Consultant Psychologists  
M.Sc., (Ed Psych) M.Sc., (REBT) B.Sc. (Hons)., PGCE., Dip. REBT., C. Psychol., AFBPsS 
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Working With Water; Hydrotherapy 
Within Expert Physiotherapy Reports - 
A Justifiable Cost?

There are key differences between aqua therapy,          
hydrotherapy, and water-based exercise:  
o Aqua therapy - used by suitably qualified physio-
therapists employing the therapeutic properties of 
water in treatment programmes to help maximise a 
person’s function. The term has now been adopted  
by the Aquatic Therapy Association of Chartered 
Physiotherapists, to highlight the distinction with         
hydrotherapy.   
o Hydrotherapy - water-based therapy carried out by 
non-specialist therapists, such as support workers, car-
ers, and family members, who may not have exten-
sive knowledge about the therapeutic properties of 
water.   
o Water-based exercise – such as swimming, aqua         
aerobics, or following an exercise programme in the 
pool, with or without care support, for cardiovascu-
lar, mental health, and a myriad of other exercise-          
related benefits.  

It is rare that any of the above will replace land-based 
exercise, but for some claimants they can be an im-
portant part of therapy, rehabilitation, and long-          
term health and wellbeing, including promoting        
confidence in water following injury. 
 
While aqua therapy requires warmer pools, and some 
claimants need warmer water in the longer term, this 
does not automatically follow that a claimant will need 
a swimming pool at home. Alternative options for the 
expert witness to consider include local hydrotherapy 
centres, warmer pools at private health clubs, and 
spa/plunge pools. Not every pool has fully accessible 
changing rooms, hoist facilities, chair or step entry to 
the pool. However, this is changing, with many local 
pools expanding their facilities.  
 
In addition to considerations of access, the       
physiotherapy expert witness will also consider how 
the claimant presents, their symptoms, their require-
ment for support, suitable alternatives, their       

‘Hydrotherapy’ can be a contentious issue within specialist neurological physiotherapy  
expert reports, because of the significant costs associated with installation and  
maintenance of a pool. 



subjective account of the benefits, frequency of use, 
and any track record of engagement with hydrother-
apy provision, as evidenced in the records available. 
The admissibility is ultimately a matter for the court 
and there remains a mix of case law regarding recov-
erability.  
 
Sometimes what a claimant needs/wants in the longer 
term, is access to water sports and leisure activities. 
Formal therapy goes on the back burner in favour of 
disabled surfing, scuba diving, and sailing, and rightly 
so; life is to be lived. Unfortunately, these are rarely 
represented within expert physiotherapy reports, but 
they really should be as integral to the principle of  
reasonable restitution.  
 
Tanya Owen 
MSc Global Health and  
Development, BSc (Hons)  
Physiotherapy 
Private Neurological  
Physiotherapist, Neuro 
Physio Works Ltd; and 
Somek and Associates  
expert witness  
Tanya qualified as a physiotherapist in 1999 and             
specialises in neurology, spinal cord injury, cauda 
equina syndrome, brain injury, cerebral palsy, and 
stroke. 
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Mr Matthew Smith 

Consultant Orthopaedic Surgeon  
(Shoulder & Elbow Surgery) 
MB ChB, MRCS(Eng), FRCS(TR & Orth), PGDip. 
 

Mr Matthew Smith is a Consultant Orthopaedic Surgeon at Liverpool  
University Hospitals NHS Foundation Trust and has been since September 
2009.  
 
He was previously the Associate Clinical Director for the department with 
responsibility for Upper Limb Surgery. His primary role is as a subspecialist 
shoulder and elbow surgeon. 
 
He has a wealth of experience including experience of procedures that 
are practiced by a limited number of appropriately skilled surgeons 
across the country such as The Arthroscopic Latarjet or "Arthrolatarjet" 
and the fixation of complex shoulder fractures. 
 
He has a large arthroplasty (shoulder replacement) practice and is  
leading the way with innovative techniques such as CT scan navigated 
shoulder replacements. In addition to this ultra complex work he  
undertakes all aspects of routine shoulder surgery and most aspects of 
routine elbow surgery.  
 
Mr Smith undertakes medico-legal work and has been preparing medico-
legal reports for fifteen years He undertakes reports for claimant and  
defendant solicitors alike for both personal injury and medical negligence 
matters. He aims to provide fair unbiased reports for the assistance of the 
court, and parties involved, in all cases. 
 
Contact Details 
Tel: 07872 031 053 
Email: mat.g.smith@gmail.com 
Website: www.medicolegalshoulderexpert.co.uk 
The Bone & Joint Centre 
Spire Liverpool, 57 Greenbank Road, Liverpool, L18 1HQ

If you require an expert fast let us do the  
searching for you call the Expert Witness free telephone search-

line on 0161 834 0017 
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Brief Advisory Reports 

As well as giving evidence at court and compiling          
expert reports, expert witnesses can also be asked to 
provide what is termed, a brief advisory report or a 
screening report.  
What are brief advisory reports?  
What do experts need to bear in mind when providing one?  
Nick Deal, Barrister and subject matter expert at 
Bond Solon discusses the components of this type of 
report and the practical issues that experts need to 
consider. 
 
What is a “brief advisory report”? 
Essentially this is a short report provided by an expert 
in a particular field after consideration of some, but 
not usually all, the material in the possible dispute. It 
is sought by instructing solicitors before proceedings 
are issued, when they are weighing up the merits of 
their client’s case. If an expert is instructed by a 
claimant, they will be asked to work out whether there 
is enough merit in the claim to warrant launching 
proceedings .If an expert is instructed by a defendant, 
they will be asked to consider whether the client has a 
strong enough defence to the claim to warrant               
defending it.  
Instructing solicitors might need, for example, an 
opinion as to whether there is evidence to suggest that 
the defendant’s actions fell below the standard ex-
pected under a contract of engagement for services 
(e.g., a breach of contract claim) or below the standard 
of a reasonably competent practitioner (e.g. clinical 
negligence claim or professional negligence claim).  
They may also need expertise to assist them to iden-
tify specific areas, actions or inactions which failed to 
meet the required standard. A lawyer may not know 
what the applicable standards are, but someone who 
works in that field will do, and so their opinion is 
sought. 
 
In that sense, what is being sought by the solicitor is no 
different from the usual report from an expert wit-
ness. What is different, however, is the timing of the re-
quest and the concept of a “brief advisory report” or 
“screening report”. 
 
(i) Timing 
As mentioned above, the instruction will take place at 
the earliest stage of the litigation process before pro-
ceedings have been launched. The solicitor will want 
to know if it is worth pursuing a claim or defence. 
 
In a civil action, a claimant must send a letter before 
action to the defendant, setting out what their claim is. 
A brief advisory report or screening report will help a 
solicitor determine whether or not their claim has any 
merit and, if it does, what specifics they can allege on 
the currently available evidence. 

A solicitor instructed by a defendant will be able to 
show their expert witness the letter before action and 
the expert will be able to help them to understand 
whether their client has avenues for defending the 
claim or not and, if they do, how strong they are. 
 
Because it is at such an early stage, there may be lim-
ited information available. Pursuing a claim and un-
earthing evidence is a costly process, hence the need 
to review the merit before embarking on that path. 
 
(ii) The concept of the brief advisory report 
Essentially, the solicitor is trying to limit the costs at 
this stage. 
 
They will therefore ask the expert to provide the              
report based on limited information and at a reduced 
cost. 
 
It is important to recognise straightaway that what 
they are doing is legitimate and, indeed, encouraged 
and endorsed by the overriding objective of the civil 
procedural rules to deal with cases justly and ‘at          
proportionate cost.’ 
 
In other words, if there is nothing in the claim, a 
claimant will need to know that at the outset and avoid 
the costs of issuing proceedings which are not going to 
succeed. Equally, a defendant will need to appreciate 
at the outset if they have any prospect of defending 
against all, or part of, the claim; this may lead to them 
settling at an early stage before the costs of the action 
start to mount up. 
 
Should the expert witness provide a brief advisory 
report? 
As it is a legitimate request from the solicitor, it is             
legitimate for an expert witness to provide such a          
report. In principle, no criticism can be made of an 
expert for doing so. 
 
What should the expert witness look out for? 
There are several issues to think about here, which 
come under two broad headings: 
 
(i) Capacity 
An advisory report is produced to help the solicitors        
assess the merits of the case.It will come under the 
heading of documents which are privileged against dis-
closure to the other side as this category includes ma-
terial which is produced by a third party (the expert 
witness) for a solicitor, once litigation is contemplated 
or pending. Litigation privilege allows parties to seek 
advice on the merits of the claim without having to                 
disclose that to the opposing party in the dispute. 
 
An advisory report is not subject to the court’s           
oversight and will not (usually) be seen by the court. 
The expert, therefore, is not bound by the duty to as-
sist the court on matters within their expertise in the 

by Nicholas Deal
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way that an expert witness instructed to provide a full 
court report would be. 
 
That being said, it would be wise for experts to write 
it as if under this duty to the court because this will 
help them remain objective and evidence based and 
not overstate the merit of the claim or the defence. 
 
The best insight you can provide your instructing so-
licitor is evidence based and genuine. Of course, they 
may press you to be more supportive of the client’s 
case but, once they understand the basis of your ad-
vice, they will be able to advise the client and prevent 
a wasted investment. 
 
The expert will still owe a contractual duty to the so-
licitor to take reasonable care and will owe a duty of 
care to the client to meet the standards of the reason-
ably competent expert in their field in providing the 
advice. Again, the expert’s genuine expert view is 
sought here, and anything less would fail to meet the 
contractual standard and the duty of care standard. 
 
(ii) Practical issues 
There are two broad considerations to focus on: firstly, 
the contractual arrangements; secondly, protecting 
the expert.  
(a)  Contractual arrangements.  
The expert must clarify with the instructing party 
what is being sought and on what basis. Essentially, this 
boils down to three matters:  
- Quantity of information. Find out from the                 
instructing party exactly how much information is 
going to be provided. It is best to pin them down to 
the number of pages; this will help the expert to give 
a reasonable estimate of time and cost.  
- Timescale. Find out what their timescale is for               
receiving the report, the reason for the timescale and its 
flexibility, or rigidity. They may be up against a time 
limit within which to bring the action, in which case they 
will have no flexibility. The expert needs to know if they 
can commit the time to writing the report within the 
limits requested. If they cannot, the expert should not 
accept instructions. An expert who accepts instructions, 
knowing the time constraints, and then fails to provide 
the report within the agreed time, may well find them-
selves facing an order for third party costs. 
 
- Cost. Agree a fee. Alternatively, agree to do the work 
at no charge. Either is acceptable but it is essential to 
be clear about what has been agreed before embark-
ing on any work. The fee should reflect the amount of 
reading to be done (see the quantity of information 
point above), the time taken to think through the              
issues and the time to write the report. 
 
It is essential to make sure that you have a written 
agreement. That can be done as simply as writing a 
confirmatory email with the agreed points, or more 
formally in a contract. 
 
(b)  Protecting the expert 
There are three matters to consider here:  
-       The heading. Head the document as “Screening 

Report” or “Brief Advisory report” and “Not for Use 
as a CPR35 Report” to make it clear to the reader that 
this report is for limited use only. As we shall see later, 
there may be circumstances where the report comes 
into the hands of the other party. Using this heading 
will protect the expert from unjustified criticism. 
 
- The introduction. In the opening paragraph, it is 
good practice to reiterate that this report is a brief ad-
visory report or a screening report and not for use in 
court. In addition, that it has been prepared on the 
basis of limited information (specify exactly what           
information has been provided) and with a limited 
time in which to draw conclusions. Finally, that it rep-
resents a preliminary view which may change as other 
information becomes available. 
 
- The language of the report. It is vital to keep the        
language evidence based and not judgemental; the 
expert should maintain the language of the indepen-
dent expert, not the language of the advocate trying 
to advance a case. It is all too easy to adopt the lan-
guage of the advocate. For example, an advocate 
might say “we can argue a breach of duty on this 
basis”; the expert should be saying “there is evidence 
of falling below accepted standards of practice in the 
following areas”. 
 
Anyone reading this article may ask why it is neces-
sary to protect the expert if the report is not going to 
be disclosed. This is a fair question. 
 
The problem is that it could be disclosed accidentally 
by being included in material shared with the other 
side. Or it could be referred to in a subsequent report, 
which then allows the other side to request a copy of it. 
 
In short, the expert should always write the report on 
the basis that it might be seen by the other side and by 
the Judge. In that sense, it is far safer to maintain an 
independent tone and evidence-based language, to be 
wholly transparent about the limitations under which 
it has been produced and that it therefore represents 
a provisional view which may be subject to revision in 
the light of further material. 
 
One last thought: an expert is never obligated to            
undertake instructions if they do not wish to do so. If 
the terms of producing the brief advisory report             
are not acceptable to the expert, they are perfectly         
entitled to refuse to accept those instructions. 
 
 
Author 
Nicholas Deal 
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with personal injury, 
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lead expert witness trainer for the business. He is also 
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