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Welcome to the  
Expert Witness Journal 
 
 
 
Hello and welcome to the 40th edition of the Expert Witness Journal.  

Firstly, a happy holidays and new year to all our Experts and readers.  

It will be interesting to see what 2022 will bring. 

In this journal we feature, Griffiths v TUI (UK) Ltd - Expert Evidence with articles  
expressing their thoughts on the judgement. Also featured are articles on Dental Experts, 
Expert Witness credibility by Mr Surash Surash and How to Properly Consent a Patient in 
the 2020s by Dr Mark Burgin. The Price of Expert Shopping by Michael Stocks is an  
excellent article relevant to all experts. We also feature articles on Computer Forensic  
Imaging by Alistair Ewing, and Help to Live Not Help.  
 
We were proud to sponsor and attend the 2021 Bond Solon conference in November. It was 
great to meet experts face to face and the standard of speakers was first class. On page eight  
we feature an article on keynote speaker Sir Geoffrey Vos, the new Master of the Rolls talk by 
Mark Solon. 
 
Our next issue will be published in February 2022, it will have a forensics bias, if you wish to 
contribute please mail us. 

Many thanks for your continued support. 

Chris Connelly 

Editor 
Email:chris.connelly@expertwitness.co.uk

This Journal and any related website and products are sold and distributed on the terms and condition that: The publisher, contributors, editors and related parties are not 
responsible in any way for the actions or results taken any person, organisation or any party on basis of reading information, stories or contributions in this  publication, 
website or related product. The publisher, contributors and related parties are not engaged in providing legal, financial or professional advice or services. The publisher, 
contributors, editors and consultants disclaim any and all liability and responsibility to any person or party, be they a  purchaser, reader, advertiser or consumer of this               
publication or not in regards to the consequences and outcomes of anything done or  omitted being in reliance whether partly or solely on the contents of this publication 
and related website and products.  No third parties are to be paid for any services pertaining to be from ‘The Expert Witness Journal’. 
 
All rights reserved, material in this publication may not be reproduced without written consent. Editorial material and opinions expressed in The Expert 
 Witness Journal are of the authors and do not necessary reflect the views of Expert Witness or The Expert Witness Journal.  
The publisher does not accept responsibility for advertising content. The information in this magazine does not constitute a legal standpoint. 
 
The publisher, editors, contributors and related parties shall have no responsibility for any action or omission by any other contributor, consultant, editor or related party.   
The information in this magazine does not constitute a legal standpoint. Printed in Great Britain 2021. 
Expert Witness Publishing Limited, Unit 1/06, Ivy Business Centre, Crown St, Failsworth, Manchester M35 9BG
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INFORMED, ASSURED, INSPIRED 
 
Inspire MediLaw provides first class conferences and accredited CPD  
training for medicolegal professionals. We provide practical advice for  
medical experts who need to understand the law, and clinical tuition for  
lawyers who need to understand the medicine.   
 
Benefits of Inspire’s Expert Witness Training 
An RCS (Eng) accredited provider, our online and face to face training is 
carefully tailored for medical expert witnesses. Our two day Expert Witness 
Training is successful because it is multidisciplinary. The content is delivered 
by medics with an established expert witness practice; a lawyer in practice 
who works with experts; a medically qualified QC; and a judge.  
 
Delegates complete the course with a well rounded view of their role, and a 
clear understanding of their duty to the Court. 
 
Additional Support from Inspire MediLaw 
We appreciate that being a medicolegal expert can be a very isolated role, so 
we encourage delegates to keep in contact and to ask us for help and 
advice.  
 
Our membership and accreditation packages provide marketing, CPD  
and knowledge sharing opportunities, and the ongoing networking with 
medicolegal professionals at our events is key to building contacts in the  
sector.   
 
Inspire MediLaw is passionate about bringing medical and legal  
professionals together to learn, shape best practice, and share ideas. 
 
To hear about our online and in person events, and to find out how we can 
help you, visit our website at www.inspiremedilaw.co.uk  
Or contact Caren Scott, Managing Director, on 01235 426870  
or email: info@inspiremedilaw.co.uk.

E X P E RT  W I T N E S S  J O U R N A L       4 D E C E M B E R  2 0 2 1

Inspire MediLaw  
www.inspiremedilaw.co.uk 
Learn from the UK’s top medico-legal experts 
 
The Inspire MediLaw team brings a wide range 
of medico-legal expertise to the business so we 
can deliver outstanding learning and networking 
opportunities for medico-legal practitioners 
across the country.  
All courses can be viewed & booked at 
www.inspiremedilaw.co.uk 
 
Upcoming conferences & events  
Expert Witness Training  
for Medical Professionals (England) 
CPD accreditation: 6 hours per day 
(from the Royal College of Surgeons of England) 
Oxford Spires Hotel, Oxford 
Next Dates 
2 - 3 December 2021   
Expert Witness Training 
for Medical Professionals (Scotland) 
13 – 14 December 2021 
Start: 13 Dec 8.30am 
End:  14 Dec 5pm 
Kimpton Charlotte Square, Edinburgh   
Witness Familiarisation training 
Available on demand 
(please contact us for details) 
Oxford Moot Court 
CPD accreditation: 5 hours  
Inspire MediLaw Annual Conference for 
Medico-legal Experts 
3 December – Oxford  
 
Online resources 
Online Expert Witness Training  
Expert Witness Report Writing 
Conference with Counsel 
Meeting of Experts 
Giving Evidence in Court 
Full Expert Witness Training Package 
Full Expert Witness Training Package and Ac-
creditation Inquiry & Injury Solicitor 
 
Bond Solon  
www.bondsolon.com 
Acting as an expert witness in Scotland or  
interested in doing so? 
Those offering expert witness services in Scotland, 
or who are interested in doing so, need to be able 
to demonstrate to instructing parties that they are 
familiar with the Scottish legal system, procedures 
and obligations when it comes to providing expert 
evidence.  
We deliver Scottish expert witness courses twice a 
year and the training is next taking place virtually 
on the following dates: 

Excellence in Report Writing - Scotland (1 Day) 
Starting 11th Jan 2022  
Law and Procdure - Scotland (1 Day) 
Starting 12th Jan 2022 
 

Expert Witness Courses 
Excellence in Report Writing - England and 
Wales (1 Day) 
Starting 10th Jan 2022 in Virtual Classroom 
Starting 9th Feb 2022 in Virtual Classroom  
Courtroom Skills - England and Wales (1 Day) 
Starting 11 Jan 2022 09:30 in Virtual Classroom 
Starting 10 Feb 2022 09:30 in Virtual Classroom  
Criminal Law and Procedure (2 Days) 
Starting 13th Jan 2022 in Virtual Classroom  
Civil Law and Procedure -(2 Days) 
Starting 13 Jan 2022 09:30 in Virtual Classroom  
Family Law and Procedure - England and 
Wales (1 Day) 
Starting 17 Mar 2022 09:30 in Virtual Classroom 
 
RICS  
Expert Witness Certificate 
Venue: RICS, Online 
Mon 17 Jan 2022 - Thu 28 Apr 2022, 08:30 - 17:00  
This course is suitable for professionals working 
within the built environment who want to gain the 
theoretical knowledge and practical competencies  
required to act as an Expert Witness.

Events

ISSUE 40 IFINAL.qxp_Layout 1  29/12/2021  09:54  Page 4



E X P E RT  W I T N E S S  J O U R N A L       5 D E C E M B E R  2 0 2 1

Griffiths v TUI (UK) Ltd - 
Expert Evidence - A Good Decision 
for Defendants?

The court granted TUI permission to obtain expert 
evidence but they failed to serve a report in time. Mr 
Griffiths however did obtain an expert report from a 
consultant microbiologist who concluded that on the 
balance of probabilities he had acquired his illness fol-
lowing consumption of contaminated food or drink 
from the hotel. The report was fairly short, the expert 
was not called nor cross-examined and was only ques-
tioned in relation to causation under CPR Part 35. 
 
Initially the judge identified a number of deficiencies 
with the report and found, on the balance of proba-
bilities, that there was not sufficient evidence in the re-
port to link Mr Griffith’s illness to the hotel food or 
drink. The claim was dismissed. 
 
The matter then went to the High Court. It was found 
that the report and Part 35 answers were ‘truly un-
controverted’. TUI had not provided any challenge 
to the report nor sought to undermine the facts of the 
report by providing documentary evidence. The 
judge set out that if an expert report was uncontro-
verted the court could not subject the report to the 
same analysis and critique as if the court was evaluat-
ing a contested report. The judge stated that: 
 
“Once a report is truly uncontroverted, that role of 
the court falls away. All the court needs to do is decide 
whether the report fulfils certain minimum standards 
which any expert report must satisfy if it is to be               
accepted at all.”   
 
The report complied with CPR 35 and therefore the 
High Court held that the judge was not entitled to           
reject its conclusions. 
 
The case next went to the Court of Appeal. The CoA 
found that even if an expert report is ‘uncontroverted’ 
there is no strict rule preventing the court from eval-
uating an expert report even if it is CPR Part 35 com-
pliant, has not been challenged by contrary evidence 
and where there has been no cross examination. 
 
This decision means that courts are able to reject 
undisputed expert evidence and defendants may cri-
tique reports in submissions even if they have not 
first refuted the evidence. This seems to be a good 
decision for defendants however it is still risky not to 
cross examine an expert and provide documentary 

evidence which disputes the expert report. Also, in 
this case the expert report was sparse. Defendants 
may have a more difficult time persuading the court 
to reject a more thorough report without full cross 
examination.  
 
Once a report is truly uncontroverted, that role of 
the court falls away. All the court needs to do is 

decide whether the report fulfils certain minimum 
standards which any expert report must satisfy if it 

is to be accepted at all. 
 

www.judiciary.uk/judgments/ 
peter-griffiths-v-tui-uk-limited/  

Author 
Jessica Verrall 
Associate - Teacher Stern LLP

Mr Griffiths was on package holiday in Turkey purchased from TUI when he 
fell unwell and was admitted to hospital diagnosed with acute gastroenteritis. 
He had eaten all of his meals at the hotel save for one in a nearby town. Mr 
Griffiths brought a claim against TUI alleging that his illness was caused by 
poor food standards at the hotel.

The Glasgow Expert Witness Service Limited 
 

Dr. Stephanie Sharp 
Dr. Paul Skett 

Forensic Pharmacologists 
 
Specialising in the effects and clearance of alcohol and drugs.  
Drink and drug driving, toxicity and effects of  
prescription drugs and drugs of abuse in criminal, civil and 
family cases. 
 
Dr. Sharp:  
E mail: steph@gews.org.uk - Tel: 07734 865 349  
Dr. Skett:  
E mail: paul@gews.org.uk -  Tel: 07989 474 807
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High Court Gives Guidance  
on New Requirements for  
Trial Witness Statements

The decision shows that, in an appropriate case, the 
court will strike out passages in trial witness statements 
where they do not comply with the requirements – in 
particular by seeking to argue the case or including 
what is mere commentary on other evidence in the 
case, rather than sticking to matters of fact of which 
the witness has personal knowledge. 
 
However, it is clear that the judge was concerned at 
the potential for costly satellite litigation arising from 
challenges of this sort, particularly as the present ap-
plications took a full day’s hearing in the context of a 
case where the trial was listed for a further three days. 
She commented that, in future cases, serious consid-
eration should be given to finding a more efficient and 
cost-effective way forward. 
 
The decision is also interesting for the judge’s com-
ments on the most controversial requirement in the 
new PD, namely to list the documents (if any) that the 
witness has “referred to or been referred to for the 
purpose of providing” the evidence set out in the 
statement. She noted that this does not require the 
witness statement to list every document the witness 
has looked at during the proceedings, merely those 
used to refresh the witness’s memory. This is helpful, 
though there is still room for debate as to the precise 
scope of the requirement, particularly where a witness 
has been involved at various stages of proceedings and 
has seen documents at earlier stages which may have 
had some influence on their recollections. 
 
Background 
The underlying dispute is between a claimant            
property developer and a defendant contractor in re-
lation to a project for the extension and refurbishment 
of student accommodation in Nottingham. The cen-
tral issue is whether the parties entered into an oral 
agreement, in a telephone call, under which the 
claimant would not deduct liquidated damages in re-
spect of delays to the project and the defendant would 
not claim any loss and expense. 
 
The proceedings are being conducted under the 
Shorter Trials Scheme and a three-day trial was due to 
begin on 18 October 2021. Witness statements were 
exchanged in July 2021, and each party raised con-
cerns about whether the opponent’s statements com-
plied with PD 57AC. When those issues could not be 
resolved in correspondence, each party applied for an 

order that the opposing statements be redacted to          
remove parts of the evidence that were said to be non-
compliant with PD 57AC. 
 
The claimant also applied for an order that the legal 
representative’s certificate of compliance in the de-
fendant’s witness statements be amended to state that 
the requirements of PD 57AC were not discussed with 
or explained to the witnesses until after the statements 
had been drafted, and that they were not prepared in 
accordance with the Statement of Best Practice set out 
at the Appendix to PD 57AC. 
 
This application was prompted in part by the          
defendant’s solicitor’s statement in correspondence 
shortly before the statements were exchanged that he 
“wasn’t aware Practice Direction 57AC applied” and 
that he had prepared the statements the “old fash-
ioned way” by exhibiting documents referred to 
(rather than merely cross-referencing to the disclosure 
lists). The claimant submitted that the PD could not 
be complied with retrospectively because “it requires 
steps to be taken by a legal representative before the 
statement is prepared and regulates the method 
adopted in producing the statement”, and therefore 
the statements must be non-compliant. The claimant 
also objected to the fact that one of the defendant’s 
witnesses (Mr Higginbottom) had prepared initial 
draft statements for another witness (Mr Kite) using as 
a first draft an earlier witness statement of Mr Kite’s 
prepared for adjudication proceedings. 
 
Decision 
The High Court (O’Farrell J) refused the claimant’s 
application for an order requiring amendments to the 
defendant’s certificate of compliance, but granted          
orders that both parties’ statements be redacted in  
certain respects. 
 
Certificate of compliance 
The judge said it was common ground that the             
defendant’s solicitor was aware of PD 57AC, and she 
also accepted his evidence that he was aware it applied 
to the statements in this case. (His explanation of the 
apparently conflicting statement in correspondence 
was that he was unaware of the PD only in relation to 
its implications for the listing and cross-referencing of 
documents.) She noted that the PD does not change 
the approach that should be taken to preparing             
witness statements, and that even before it was intro-

A recent High Court judgment gives guidance on the new requirements under 
Practice Direction (PD) 57AC, which applies to trial witness statements signed 
on or after 1 April 2021 in the Business and Property Courts: Mansion Place 
Ltd v Fox Industrial Services Ltd [2021] EWHC 2747 (TCC).

ISSUE 40 IFINAL.qxp_Layout 1  29/12/2021  09:54  Page 6



E X P E RT  W I T N E S S  J O U R N A L       7 D E C E M B E R  2 0 2 1

duced a proper approach would result in compliance 
with the Statement of Best Practice. 
 
The judge said there was “more force” in the point 
that Mr Higginbottom was involved in drafting Mr 
Kite’s statement. She noted that there is no prohibition 
on a statement being drafted by a non-solicitor, but 
said that where (as here) the key issue turned on what 
was said by two individuals in a phone call, one of 
whom was Mr Kite, the credibility and reliability of 
their factual accounts were critical. It was therefore 
“inadvisable” for another factual witness in the case to 
prepare Mr Kite’s draft statements. However, Mr 
Kite’s statement had been revised before service, to set 
out the words he had used, and both Mr Kite and          
Mr Higginbottom would attend trial to be cross-ex-
amined so that their recollections of events could be 
challenged. 
 
The judge concluded that, save for this last issue, she 
was satisfied that the defendant’s witness statements 
were prepared with the PD in mind and best practice 
principles were adopted. She therefore declined to 
order that the certificate of compliance be re-drafted. 
 
List of documents 
The claimant argued that the defendant’s witness 
statements failed to comply with the PD because they 
did not list all documents to which the witnesses had 
been referred. 
 
The judge noted that paragraph 3.2 requires the         
witness statement to identify by list: “what documents, 
if any, the witness has referred to or been referred to 
for the purpose of providing the evidence set out in 
their trial witness statement.” 
 
This, she said, “does not require the witness statement 
to list every document which the witness has looked 
at during the proceedings”. Its purpose is to provide 
transparency in respect of documents used to refresh 
the witness’s memory, so that it is clear to what extent, 
if at all, the witness might have been influenced by con-
temporaneous documents, including those the witness 
had not seen at the time of the events in question. 
 
In this case, the judge said, there was no indication 
that other documents, apart from those referred to in 
the statements, had been used to refresh the witnesses’ 
memories, which she said was not surprising since the 
key exchange was a telephone conversation. In any 
event, the witnesses could be cross-examined at trial as 
to what they had seen. 
 
Redactions 
The court refused to order the redaction of a number 
of passages in the parties’ witness statements, where 
for example they made very brief reference to back-
ground matters or contained direct evidence as to a 
witness’s state of knowledge at the relevant time. 
 
She did, however, grant each party’s applications to 
strike out other passages in the opposing statements, 
where they merely commented on other documents 
or witness evidence, or where they contained                  
argument. 
 
 

Applications in respect of non-compliance 
The judge noted that, where a party has concerns          
regarding an opponent’s compliance with the PD, the 
party should raise that concern with the other side and 
attempt to reach agreement, or if that was not possi-
ble the parties should seek the assistance of the court. 
She added, however, that “this should be done at a 
time and in a manner that does not cause disruption 
to trial preparation or unnecessary costs”. 
 
In this case, the contested applications took a full day’s 
hearing, compared to the trial which was listed for 
three days. She did not criticise the parties for bring-
ing the matter before the court, as it had highlighted 
the new PD and enabled the court to provide guid-
ance, but said that “in future cases, serious considera-
tion should be given to finding a more efficient and 
cost-effective way forward”. 
 
Authors 

Chris Bushell 
Partner 
+44 20 7466 2187 
 
 
  
www.hsfnotes.com 

Anna Pertoldi 
Partner 
+44 20 7466 2399

Maura McIntosh 
Professional  
support  
consultant 
+44 20 7466 2608

Dr Stephen Wimbush 
Consultant in Anaesthesia & Intensive Care Medicine 
MBChB, FRCA, DICM, CertMedEd, FFICM 
 
Dr Wimbush is a Consultant Anaesthetist with specialist interests in 
Paediatric Anaesthesia and Intensive Care Medicine. He was appointed 
as a Consultant at the Royal Hampshire County Hospital in 2007, where 
he is currently the Clinical Lead for Critical Care and chairman of the 
trust’s Transfusion Committee.  
Dr Wimbush completed his undergraduate medical training at the  
University of Cape Town in 1995, before moving to the UK in 1998. He 
worked in Truro and Exeter before completing his postgraduate training 
in Anaesthesia and Intensive Care Medicine in Bristol. He has advanced 
training in both Intensive Care Medicine and Paediatric Anaesthesia and 
in 2005 obtained his Diploma in Intensive Care Medicine. He obtained a 
Certificate in Medical Education from Bristol University in 2006 and is 
currently an Honorary Clinical Senior Lecturer at the University of 
Southampton and Clinical Lead for the BM4 programme at the  
University of Southampton.  
He maintains an active involvement in critical care research and has a 
full anaesthetic and critical care commitment, both in the NHS and the 
private sector. His main academic interest outside anaesthesia is in 
medical education.  
He has provided regular expert evidence and advice  
since 2013, predominantly to the General Medical  
Council, but also to coroners, hospital trusts and  
legal firms throughout the UK. 
 
Tel: 01962 825 042 
Email: stephen.wimbush@nhs.net 
Address: Hampshire Hospital  
NHS Foundation Trust, 
Romsey Road, Winchester,  
SO22 5DG 
Area of work: Winchester & UK
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Bond Solon Expert  
Witness Conference 

Most judges seem to live in book lined rooms, but his 
office had a clear desk with a computer and little else. 
When I tried to pass him a copy of the conference 
flyer, he refused to touch it saying he doesn’t use paper 
and would look at the agenda on screen. He is a man 
with a digital mission and the title of his address was: 
“How will the digitisation of the justice system and 
new technologies affect factual and expert evidence?” 
  
He opened his address saying: “I have indeed been 
radically rethinking the way we deliver civil justice, 
since I took over as Head of Civil Justice in England 
and Wales in January this year… I see the civil justice 
system (including, for these purposes, family and tri-
bunals) as operating like an online funnel. There 
would be three layers: a first layer comprising a web-
site and associated app which directs any would-be lit-
igant to the appropriate pre-action portal, whether 
publicly or privately funded. A second layer compris-
ing a whole range of pre-action portals or ombuds 
processes, and a third layer comprising online court 
platforms for money claims, damages claims, posses-
sion claims, public and private family claims, and em-
ployment and immigration tribunals to name but a 
few. A single data-set is created for every case… The 
online programmes will suggest to the parties, 
whether manually or by the use of artificial intelli-
gence out-of-court solutions, so that the parties have 
multiple opportunities to reach a compromise. Inso-
far as cases do not respond to attempts at resolution, 
they would be determined by judges either in remote 
or face-to-face hearings, but the documentation would 
be entirely digital.”  
  
He went on to say that none of this was “cloud cuckoo 
land”. The audience were listening, but no doubt in-
terested in how new technologies will affect the kinds 
of dispute for which expert evidence will be required, 
will expert’s reports also need to be provided online 
and how will this all affect expert evidence? 
  
He said he did not think we should assume that the 
disputes we see within the court system today will con-
tinue to be the kinds of dispute we will see in the fu-
ture. Most core evidence will be digital and in his 
expert view, evidence will be required in a different 
electronic format from how it is given now and it may 
be more than just answering questions online than 
writing a traditional medico-legal report. Ultimately,  

he thought it inevitable that all evidence will be             
electronic.  
 
He said the “Government is considering numerous 
initiatives that will reduce the number of contested 
cases in bulk areas such as personal injury, medical 
negligence, family and employment disputes. There is 
an overwhelming case for improving the mediated in-
terventions…” This means that the number of dis-
putes and the kinds of dispute for which expert 
evidence will be needed is changing. The “radical re-
think” of the way we do civil justice will have a signif-
icant effect on the foundations of the expert evidence 
of the past. Just uploading a traditional expert report 
will not work. 
  
Even Particulars of Claim were not sacrosanct. He 
said: “The online dispute resolution that is now being 
put in place will eventually include decision trees so 
that most cases can be ‘pleaded’ without the need for 
formal court documents. Instead, the programme will 
ask questions designed to identify the issue or issues 
that divide the parties.” He thought that in many sim-
pler cases, logic and decision trees would allow ques-
tions to be asked that can avoid the need for complex 
and lengthy narrative statements and reports. But in 
a swipe at the audience, he said: “But, in my view, ex-
pert opinions in court proceedings have, in general 
terms, become too lengthy, too costly and too elabo-
rate. There is also a tendency for experts to descend 
into the arena and argue the facts of the case rather 
than sticking carefully to the issue on which their ex-
pert opinion has been sought.” He thought new tech-
nology would lead to more consensual resolutions of 
disputes far quicker and be less costly and "...would 
allow lawyers and experts to spend more time con-
centrating on the difficult cases, where their sophisti-
cated knowledge and experience was truly needed.” 
  
To avoid experts applying for lucrative work as HGV 
drivers he said: “I hope I have not alarmed you thus 
far. I do not think alarm is called for. In fact, I think ex-
pert witnesses will continue to assist the courts of Eng-
land and Wales long after these new technologies have 
become an accepted fact of consumer and business 
life. There is an old saying: as one door closes, another 
door opens. As I talk a lot about new technologies, I 
have been surprised by the number of times I have 
been asked by lawyers what the future holds for their 

I knew we would have an interesting talk at the Bond Solon 
Expert Witness Conference when I went for a briefing meeting 
with the Master of the Rolls, The Right Hon, Sir Geoffrey  
Vos, at his sparse office in the Royal Courts of Justice.
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practices. I think that is (a) the wrong question, and 
(b) unhelpfully negative. The same very much applies 
to expert witnesses.”   
In essence he anticipates that the court system will be-
come entirely digitised and that anyone imagining 
otherwise is deluding themselves. He ended saying: 
“These are exciting times. Lawyers, judges and expert 
witnesses should be in the vanguard of the changes.” 
Experts who wanted an autograph needed to have a 
pen handy as the MR didn't have a pen - that would 
have meant using paper. 
 
Mark Solon  
Chairman Wilmington Legal  
and Founder Bond Solon 
www.bondsolon.com 

 
The Times and Bond Solon 
Expert Witness Survey 2021 
Annual Expert Witness Survey 
in collaboration with  
The Times. Published  
on 4 November 2021 
 
The survey was conducted           
online from 7 September 2021 
to 30 September 2021 and 691 
experts took part, making it one 

of the largest expert witness surveys conducted in the 
UK. We did not conduct a survey last year due to the 

Covid 19 restrictions and so some of the answers this 
year are compared to those given in 2019. The            
appendices set out the individual comments to some 
of the questions. This report provides some analysis 
of the results of the survey that I hope you will find           
interesting and useful. I would like to thank The 
Times newspaper for the collaboration with us. Thank 
you also to the expert witnesses who completed the            
survey. 
 
www.bondsolon.com/media/448691/The-Times-and-Bond-
Solon-Expert-Witness-Survey-2021.pdf 
 
 

The Right Hon.  
Sir Geoffrey Vos 
How will the digitisation of  
the justice system and new 
technologies affect factual and 
expert evidence?  
Bond Solon Expert Witness 
Conference. Church House, 
Westminster – Friday 5 
November 2021 

  
www.bondsolon.com/media/455730/20211104-MR-to-
Bond-Solon-Conference-Digitisation-of-the-justice-system-
and-new-technologies-factual-and-expert-evidence-.pdf

Expert Witness in Orthopaedic Trauma. Disability analyst. APIL Expert. MedCo Accredited. MEOL Approved Expert.  
Approved Expert Injury reports and Employment Tribunal reports (Equalities Act.) Waiting list 4-6 weeks. Urgent reports 

undertaken. Reporting since 1990. Over 24,000 reports. Cardiff University Expert Witness Certificate 2014. Remote  
Interviews available. Fully trained in CPR, Court appearance and report writing. Low velocity impact traffic accident cases  

accepted. Over 24,000 reports. Cardiff University Expert Witness Certificate 2014. Remote Interviews available.  
Fully compliant with ‘Acting as an Expert Witness’ Royal Colleges Guidance May 2019. 

https://rswmedicolegal.forensicandexpertwitness.co.uk/ 

Advisory Excellence Orthopaedic Surgery Expert Witness of the Year - 2021 
Corporate America Today Orthopaedic Surgery Expert Witness and Best Expert Witness Services Provider 2021 

2020 Global 100 Orthopaedic Therapy Expert Witness of the Year England 
2020 - ACQ5 - the United Kingdom Best Practice operator of the Year (Healthcare Expert Witness) 

2020 Orthopaedic Expert Witness law position England 
The Lawyer Network Leaders in Law Global award 2020 

Corporate Intl Magazine Global Award: Orthopaedic Therapy Expert Witness of the Year in England - 2020 
M&A Global Awards - Best Expert Witness Service Provider 2020 - RSW Medico Legal Ltd 

Numerous previous industry awards. 
 

Home and prison visits undertaken. 
Clinics in Stourbridge, Birmingham,Coventry, Bristol, Stanford in the Vale (Oxon)

ISSUE 40 IFINAL.qxp_Layout 1  29/12/2021  09:54  Page 9



E X P E RT  W I T N E S S  J O U R N A L       10 D E C E M B E R  2 0 2 1

Damages Recovered  
for Amputee Client?

I acted recently for a severely injured client in a very 
contentious road traffic accident case. My client was 
riding his motorbike when a driver made a right turn 
across his path. Matters were complicated however 
when it transpired that my client was overtaking a 
long queue of traffic at the time and was probably 
speeding. 
 
The force of the collision threw my client into nearby 
railings. He suffered cardiac arrest at the scene and a 
traumatic dissociation or amputation of his left arm at 
the shoulder. At hospital he was further diagnosed 
with fractures of his left leg and heel. He was wearing 
a helmet but nonetheless suffered traumatic head in-
juries with some cognitive deficits. 
 
By far my client’s most significant injury was the am-
putation to his left arm. As time went on my client re-
alised the significant limitations he now endures and 
became depressed. He required significant assistance 
from his family to look after his young children and 
could not contemplate a return to work for some con-
siderable time yet. However, obtaining any funding to 
assist him was virtually impossible because of the cir-
cumstances of the accident. 
 
Because of his manoeuvring and speed my client was 
convicted of dangerous driving. Furthermore, he 
faced a separate civil claim by the driver following her 
own less serious injuries. There were witnesses to the 
collision, but they were reluctant to assist given the cir-
cumstances. 
 
It was not clear how fast my client was riding because 
although a local speed trap triggered, there was no 
speed camera present inside to provide a reading. I 
commissioned a full reconstruction of the scene which 
demonstrated that if the driver had checked and 
checked again before turning my client would have 
been seen. In addition, the performance features of 
the particular motorcycle suggested it probably would 
have been heard on approach. While my client’s rid-
ing would have likely been considered dangerous, the 
driver had a shared responsibility to check again be-
fore turning. 
 
Given the contentious nature of proceedings it was 
necessary to invite the court to proceed based on a 
split trial with liability to be determined first. It was 
agreed between the parties that we would meet to dis-
cuss the case informally when the evidence was ready. 
At the meeting it was agreed that my client faced a 
finding of substantial contribution on his part but that 
he would likely not lose the case entirely. 
 

On a 100% basis my client’s claim was highly valuable. 
The driver’s insurers faced a claim of several million 
pounds given the significant nature of the injuries sus-
tained. However, there were arguments about the ex-
tent to which my client would work long term in any 
event and his commitment to NHS prosthetic provi-
sion had been limited putting such a claim in doubt. 
Without these two significant heads of loss the recov-
erable value of the claim may have been considerably 
less than that put forward. 
 
Despite the difficulties I was able to recover a six-fig-
ure settlement for my client. The driver’s counter-
claim was met by his insurers with no set off, meaning 
my client received his damages without further de-
duction. Undoubtedly my client’s injuries were 
lifechanging for him, but his damages will go some 
way to improving his overall quality of life and he was 
very happy with the outcome. 
 
* Disclaimer: The information on the Anthony Gold website 
is for general information only and reflects the position at 
the date of publication. It does not constitute legal advice 
and should not be treated as such. It is provided without 
any representations or warranties, express or implied.*

by Adam Dyl at Anthony Gold

Mr A Ameen 
Consultant Neurosurgeon & Spinal Neurosurgeon 
MBChB (1970), FRCS (Edinburgh), FRCS (England), 1977 LMSSA (London) 1978,  
American Board in Clinical Neurosurgery (1985), FRCS (Neurosurgery)- Intercollegiate 
Board-UK (2007). 
 
Mr A Ameen is available for video conferencing by zoom, teams etc 
 
•  38 years experience in Hospital Neurosurgery, latest post: Consultant  
   Neurosurgeon and Spinal Neurosurgeon- Ashtead, North Downs and  
   Independent Berkshire Hospitals 
 
•  22 years of medico-legal reports writing in UK to 6 Agencies of (AMRO),  
   Private Solicitor’s firms and Courts 
 
•  Attended many courses in medico-legal report writing and Clinical Negligence 
   Claims the latest in September 2017. 
 
•  Average Court attendance as expert witness on average of 6 times a year. 
 
•  Current waiting time for examination and completing the report: 2-3 weeks. 
 
•  Claimant/Defendant ratio: 3/1. 
 
•  Average report fee £560 - £840, including examination and review of records. 
 
•  Court attendance fee £1600/day. 
 
•  Main interests; Head and Spinal injuries, Stroke, Brain tumours, Degenerative  
   Cervical and Lumbar spine disease, Cauda Equina and Clinical Negligence  
   Claims. 
 
•  Author of Neurosurgeon in War and Peace, ISBN: 9781665585323, available 
   in print and E-Book 
 
Mobile: 07946 149 868  - Email: aameen5521@yahoo.com 
Consulting Room: 10 Derwent Avenue, London, SW15 3RD 
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Challenges in Expert Evidence  
in Memorial Style Pleadings  
in the Arbitration

In recent times, there has been an increase in the         
parties favouring memorial style pleadings over more 
traditional common law pleadings. A memorial style 
pleading requires an expert assessment to determine 
the claims pleaded by a party to the case. Naturally, 
this would increase the role and the responsibility of 
the Expert in any dispute. The article briefly discusses 
the challenges Expert’s face in providing Expert Evi-
dence to the Tribunal in memorial style pleadings. My 
experience predominantly lies in matters of Delay and 
Quantum; hence I shall discuss challenges faced by 
experts in these matters.    
In my opinion, the primary reason for parties to adopt 
this approach is (1) the substantially reduced timelines 
for the arbitration process in memorial style when 
compared with common law pleadings; (2) the re-
duction in expenses caused due to the corresponding 
impact of these reduced timelines; (3) the parties may 
have set out their respective positions and failed in an 
amicable resolution despite extensive discussions; and 
(4) due to volume of dispute may not be huge. Ac-
cordingly, the parties consider these factors when se-
lecting the generally cost-efficient memorial style of 
pleadings.   
Memorial style pleadings involve preparation of the 
Statement of Case/ Defence by both parties, supported 
by Witness Statements and Expert Reports. In con-
trast, the common law pleadings provide opportuni-
ties for initial pleadings submissions (Statement of 
Case, Defence, Counterclaims and Rejoinders), ex-
change of documents/disclosure exercises between the 
parties, Witness Statements, after which there are        
various rounds of Expert Reports.   
An onerous task lies on the Expert’s shoulders in 
Memorial Style pleadings. The Expert needs to pro-
vide his/her/their opinion while only being aware of 
an initial set of documents made available to them. In 
most cases, the Expert will only have the documents 
provided by the Counsel that provided them instruc-
tion to act in an arbitration. There is a high probabil-
ity that this set of documents do not provide the ‘full 
picture’ of the dispute as they are documents available 
with one of the parties involved in the dispute (mostly 
one side of the story). In most cases, this hinders the 
Expert in arriving at an impartial and complete as-
sessment of the matter. In such cases, Experts have the 
additional challenge of being proactive and seeking 

information from the Counsel / Party, which is           
incomplete despite the Counsel/ Party attempt to        
provide the information sought.  
In any dispute involving a complex construction         
project, delay and quantum assessment are common, 
besides technical assessment on specialisation in rare 
cases.   
When it comes to delay assessment (forensic delay 
analysis), the Expert is provided with information 
available contemporaneously in a Project by the 
Counsel / Party. In most Projects, the arbitration phase 
commences after the execution of works, and there-
fore retrospective methodologies of delay analysis has 
to be relied on.  I wish to quote that “There is some ev-
idence from court and board decisions, to conclude 
that a Retrospective analysis should generally be sub-
stantiated in a forensic evaluation by an observational 
method of analysis to determine what actually          
occurred on the project’s as-built critical path, should 
be utilized. In such cases, as-built schedule based delay 
analysis techniques are best utilised.”  
In Retrospective methodologies, the most relied on 
approach in my experience is the As-Planned vs.           
As-Built (APAB) tool for delay analysis. Such a 
methodology heavily relies on facts of the Project for 
delay analysis by the Expert. In preparation of Expert 
Report for memorial style pleadings, the Expert is ini-
tially provided with data such as EOT applications 
during the course of the Project, baseline programme 
revisions and updates during the Project, work com-
pletion logs, work completion documentation etc. In 
my experience, multiple data sources provide con-
flicting information concerning dates applicable for 
the analysis. This makes the Expert's task quite chal-
lenging as APAB is a method that relies very much on 
the accuracy of the As-built dates used for the cor-
rectness of the analysis. The Expert is then left with 
the task of arriving at the actual as-built data gleaned 
from multiple sources.  
The Expert faces a subsequent challenge in arriving at 
the critical path for analysis. There would be multiple 
critical paths that the Expert would encounter from 
the contemporaneous Project documents. Sometimes, 
it would confuse the Expert when contemporaneous 
critical paths are compared with the ones in the           
baseline programme and updated programmes. It 

by H K Suresha, Delay and Quantum Expert 
Partner and Country Head, Masin Qatar
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would even be complicated if the Expert attempts to 
verify or check the critical paths represented in                           
contemporaneous claims and responses. Therefore, 
the Expert faces the challenging task of ascertaining 
the actual as-built critical path with the information 
made available to him from one of the parties in the 
arbitration, by breaking down of period into several 
windows. In memorial style pleadings, the primary 
challenge any Delay Expert would encounter is no op-
portunity to discuss and exchange his/ her views with 
the other side (opposing party) Expert; and would not 
even get to know about other side Expert views and 
approaches on the number of windows and critical 
paths (even though delay Expert from both parties 
would disagree (sometimes partially)) as this opportu-
nity is available with the trading common law            
pleadings.    
To overcome from the challenges, the Expert, when 
making a delay assessment, he or she should consider 
the following: 
▪ Not to solely rely on the programming data,   
▪ Verify the contemporaneous updated programmes, 
particularly the actual start, actual finish and comple-
tion status at each window periods.   
▪ Verify and validate the accuracy of the progress or as-
built data being entered into the programme derived 
from the factual data and records.   
▪ Determine the total floats and be cautious about the 
same.   
▪ Sort out the most reliable data and understand how 
the project was planned to be completed vis-à-vis how 
it was actually completed.  
▪ Properly break the period of analysis and select an 
appropriate number of windows through a sensible 
approach.  
▪ Determine the critical path contemporaneously 
through a common-sense approach.   
▪ Take a simplified approach to ensure a non-techni-
cal forum can understand the same.   
▪  ensure, fully considered opinion is formed after  
considering all data and analysing information multi-
direction.  
▪ Do not to try matching the results with the claims.  
 
In Quantum analysis, the instructing Counsel or the 
Party follows a ‘kitchen sink approach’ in providing 
quantum related data to the Expert. The data, in most 
cases, is not provided in a structured manner as the 
quantum claims are mostly not in place by the party at 
the initial stages of memorial style pleadings. In this 
case, the Expert has the challenging task of distilling 
the information, checking their veracity and structur-
ing them according to the claims of the party. In most 
cases, this is like a financial audit of the accounts of the 
party.   
In traditional common law pleading, there is scope for 
Experts from both sides to adopt a mutually accept-
able sampling approach to verify the quantum claims 
of both parties. This approach streamlines the work 
of the Expert to complete their analysis and provide 
the Expert Report. However, in a memorial style 

pleading, such a process of agreement on sampling is 
unattainable. Therefore, the Expert is left with the 
challenge of preparing a quantum assessment with 
complete evidence in a structured manner by evalu-
ating the full set of evidence. Furthermore, suppose 
the Expert unilaterally follows the sampling approach 
in memorial style pleading. In that case, it most defi-
nitely will be challenged by the Expert appointed by 
the opposing party as to why a certain sample was pre-
ferred over the other. To overcome these challenges, 
the Expert would need to assess the complete set of 
evidence instead of the sampling approach. 
 
Along with challenges faced by the Expert, the           
instructing Counsel is also left with the added chal-
lenge of preparing detailed instructions during the 
appointment phase of the Expert. In traditional com-
mon law pleadings, when instruction is issued to the 
Expert, the Statement of Case from both parties is al-
ready in place. In such a scenario, the Counsels have 
advanced knowledge of the case. They can use the 
Statement to specifically instruct the areas where the 
Expert needs to focus their assessment on. During 
memorial style pleading, the Counsel generally does 
not have the cushion of advanced knowledge of the 
case. The Statement of Case would not be prepared, 
and they only have Project documents from the party. 
This makes preparation of instructions to the Expert 
an arduous task. There is a high probability that the 
Counsel misses out on key areas that the Expert may 
require to investigate or provide Expert evidence. 
 
In conclusion, it is evident that both memorial style 
pleading and traditional common law pleadings have 
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their own set of advantages and challenges. Therefore, 
it is for the party, instructing Counsel and Expert to 
navigate the process of arbitration if memorial style 
pleading is selected while being cognizant of the chal-
lenges that it entails. To overcome these challenges, 
the Expert should consider the additional time re-
quired initially for kitchen sink analysis and indulge 
in a detailed investigation of all the facts, data, and in-
formation, come up with a few alternative analyses, 
and then submit a fully considered opinion.  
 
 
Author 
H K Suresha,  
Delay and Quantum Expert 
Partner and Country Head,  
Masin Qatar 
Email: hk.suresha@masinproject.com 
Mobile: +974 66889665 

Mr Philip Jaycock 
Consultant Ophthalmologist 

MB ChB, BSc, FRCOPhth, CertLRS, MD  

Mr Jaycock is a Consultant Ophthalmic Surgeon and Bond Solon 
trained Expert Witness. His specialist interests include cataract, 
laser eye surgery, refractive lens surgery, cornea, keratoconus, 
collagen cross-linking (CXL) and general ophthalmology.  
 
Mr Jaycock has over 21 years experience in ophthalmic surgery.  
He completed his fellowship in cornea, external disease and  
refractive surgery at Moorfields Eye Hospital in London.  
Mr Jaycock is a member of the UK Cross-linking Consortium 
(UK-CXL) Steering Committee and a trainer on the Royal  
College of Ophthalmologists microsurgical skills course.  
 
In the largest study of it’s kind, he was the principle investigator 
in a multi-centre study evaluating the outcomes of 55,567  
cataract surgery operations eyes using electronic patient 
records. This work has updated National and International 
benchmark standards for cataract surgery.

Contact 

Email: philipjaycock@hotmail.com 

Website: www.philipjaycock.co.uk

 
Mr Brent Tanner has worked as a Consultant Plastic and Reconstructive 
Surgeon since 1984. First and foremost his work has been at the Queen 
Victoria Hospital in East Grinstead where he was Director of the McIndoe 
Burns Unit. For the last ten years he has solely devoted his time to   
cosmetic surgery. 
 
Mr Tanner is a Fellow of the Royal College of Surgeons, a member of the 
British Association of Plastic Reconstructive and Aesthetic Surgeons  
(BAPRAS) and the British Association of Aesthetic Plastic Surgeons 
(BAAPS) where he has also been a member of the council. He regularly 
attends international meetings in Dubai, British Virgin Islands, Rome,  
Nice, USA and Singapore, giving lectures and pursuing new techniques 
and innovations. He also gives many lectures all around the UK and  
mentors young consultants. 
 
Mr Tanner offers his expert opinion on a wide range of procedures  
especially: post traumatic scarring, including burns, lacerations, scars, 
post burn deformities and skin grafts. 
    
Mr Tanner currently holds Outpatient Clinics at:  
The Nuffield Health Brighton Hospital on Monday mornings and  
Purity Bridge, Tunbridge Wells all day Wednesdays. 
 
Contact:  
Karen Mays - Practice Manager -  
Tel: 01892 740044 
Email: brenttanner@brenttanner.co.uk  
Website: www.brenttanner.co.uk 
 
Addess: 
Purity Bridge, 19 Mount Ephraim, Tunbridge Wells, Kent, TN4 8AE

Mr Tim Burge 

MB ChB MSc DMCC FRCS FRCS (Plast) 
Consultant Plastic Surgeon 

GMC: 2702249 
 

Burns 
Scars 
Hand trauma 
Breast surgery 
Facial injuries

 
Mr Burge has been a Consultant Plastic Surgeon since 1996 and has a broad 

experience having worked in the Army, the NHS and the Private Sector. He has 
over 20 years of experience writing reports and receives about 200 instructions 

per year. He has been instructed by Claimants, Defendants, and as a Joint  
Expert. He is aware of the Part 35 requirements of an Expert Witness and has 
obtained Part 1 of the Certificate of Medical Reporting (Bond Solon). He has  

experience appearing in court as an expert witness. Appointments are available 
in Bristol, London, Cardiff, Birmingham and Salisbury. All reports are produced 

within agreed timescales, usually four weeks, which can be expedited.    
Areas of work 

Bristol   London   Cardiff   Birmingham   Salisbury  
Email: info@clifton-plastic-surgery.co.uk 

Tel: 07515 094348 

 

Cosmetic surgery 
Adults and children 

Reconstruction 
Personal injury 

Clinical negligence

Let us do the  
searching for you  

If you require an expert 
fast, call our free  

telephone searchline on  

0161 834 0017 
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Training Pathways for  
the Dental Expert Witness 
The Academy of Medical Royal Colleges’ Expert         
Witness Guidance (Acting as an expert or professional 
witness. Guidance for healthcare professionals. May 
2019) states that: 
 
Healthcare professionals who act as expert witnesses 
should undertake specific training for being an expert 
witness and the expectations and responsibilities of 
this role.  
 
This article is restricted to exploring current training 
pathways for dentists and what I see as a possible for-
mat or blueprint for a future training pathway. Before 
I do, however, I think it is pertinent to say something 
about the level of clinical experience a dentist should 
have before they contemplate becoming an expert 
witness. The only guidelines I could find are those of 
the General Dental Council (GDC) who require their 
experts to have a minimum of 10-years’ post-qualifi-
cation clinical experience. Some people may hold a 
different view, but I think 10-years is about right. 
  
Currently the main provider of training courses is 
Bond Solon in conjunction with Cardiff University. 
These courses are generic and do not therefore           
contain specific training for dental experts. 
 
The dental experts I know who have taken the Bond 
Solon courses have all taken the following modules: 
l  Civil Law and Procedure (2 days); 
l  Excellence in report writing (1 day); 
l  Courtroom skills (1 day); 
l  Cross Examination (1 day). 
 

There are three parts to the assessment process: 
l  Assessment of your expert witness report; 
l  Review of your performance under cross  
    examination; 
l  Multiple choice examination on law and procedure. 
 
The course can be completed in three months, but 
you have up to two years by which you must have 
taken and passed all of the above. Having completed 
the course, the expert is awarded a Cardiff University 
Bond Solon Civil Law Certificate (CUBS). The cost is 
about £2500.  
 
Details of all the modules offered by Bond Solon can 
be found on their website https://www.bondsolon.com/ 
 
CUBS provides a sound foundation, and the feedback 
I have had from colleagues is that it is worth the in-
vestment. Law firms are now increasingly only in-
structing dental experts who have CUBS on their 
curriculum vitae (CV).  
 
It is, however, worth pointing out that CUBS is a 
generic qualification for experts across a wide range of 
professions and specialisms. 
 
Another training opportunity, and one that is for       
dentists, is Bedford University’s Dental Law and 
Ethics Postgraduate Certificate (PgCert). There are 
two compulsory units: 
l  Dental Law In Practice; 
l  Ethical Dental Practice. 
 
It takes a year to gain this qualification and costs 
around £2750. 

by Michael R Young

E X P E RT  W I T N E S S  J O U R N A L       15 D E C E M B E R  2 0 2 1

ISSUE 40 IFINAL.qxp_Layout 1  29/12/2021  09:54  Page 15



E X P E RT  W I T N E S S  J O U R N A L       16 D E C E M B E R  2 0 2 1

Bedford also offers a Diploma and an MA in Dental 
law and Ethics. Details of all courses and their content 
can be found on their website https://www.beds.ac.uk/ 
According to their website, the PgCert improves your 
chance of landing a job with one of the dental indem-
nity providers and of being instructed by law firms as 
an expert. 
  
If you have a burning desire to study law, then there 
are a number of postgraduate courses around. I know 
a few dentists who have law degrees who have then 
become barristers specialising in dental negligence, 
and several who work as dental experts. For a dentist 
who is thinking about moving into expert work, a law 
degree is probably a ‘nice-to-have’ rather than a ‘must-
have’. 
 
The GDC and some law firms offer training to their 
new experts, which is obviously beneficial to all par-
ties. Training usually centres around the role, re-
sponsibilities, and duties of the expert, and report 
writing. The new expert must understand what the 
role entails and the responsibilities that go with it. Re-
port writing is a skill all experts must master from the 
very beginning. 
 
Are there any deficiencies or shortcomings with the 
training currently on offer to dental experts? 
Bedford’s courses and qualifications are tailored to the 
needs of a dentist who wants to become an expert wit-
ness. However, Bedord does not directly cover the 
role, responsibilities, and duties, or report writing in its 
courses; these appear to be left up to the student to 
learn when and if they get a job as an expert.  
 
As I have already mentioned, CUBS is a qualification 
for a wide variety of experts, not just dentists. This 
brings me on to ask the question, ‘Would dentists not 
find it beneficial to have a dedicated dental expert 
course, one that drills (pun intended) right down to 
the specifics and, some might say, the peculiarities of 
dental negligence? I hope no one would argue that 
training is an unnecessary ‘luxury’. Training produces 
people who work to the highest standards, and who 
are more effective and efficient in their work. Dentists 
who want to become specialists in a particular aspect 
of clinical dentistry have to undergo rigorous training 
(following a preset pathway) and accreditation pro-
grammes. Why shouldn’t the expert not be subjected 
to a specific training pathway and testing?    
 
When I first started out as an expert Bond Solon had 
just come into being; there were no textbooks to offer 
advice and guidance. Training was very thin on the 
ground. It was very much a case of learning on the job 
and hoping you didn’t make too much of a mess of 
things. This is why when I retired I wrote The Effective 
and Efficient Clinical Negligence Expert Witness, which 
was meant to offer a step-by-step guide to any dentist 
who was contemplating venturing into the world of 
the dental expert witness. Realising how little training 
and support there was for dental experts, more re-
cently, alongside a dentally qualified barrister, I occa-
sionally run day courses that cover the legal side of 
dental negligence, and also report writing. These 

courses are aimed at experts with no, little, or some 
experience, and are a taster for wannabe experts.  
 
Having outlined the current training pathways for 
dental experts above, I now want to set out my own 
thoughts about the possible creation of a new training 
pathway, one that is specifically designed for dentists, 
and which would hopefully lead to a recognised         
qualification. 
 
Dentists who are thinking about a career as an expert 
first need to discover what the role actually entails be-
fore they dip their toes in the water. I would therefore 
begin with a taster day where lawyers and experts give 
an honest, warts-and-all, account. I have had a few 
dentists who have no expert experience on my 
courses who have gone on to be experts, and some 
who haven’t. It’s a hard way to find that expert work 
isn’t for you when you take on your first case only to 
realise that you are soon embroiled in a protracted, 
complex case that is beyond your capabilities.  
 
A good understanding of civil law and procedure is 
essential, so that would be my next module. This 
would be backed up by a module about the essentials 
of clinical negligence. It’s surprising that some dental 
experts simply don’t understand the legal tests. Also, 
some don’t grasp the difference between the tests in 
civil cases and the standards in General Dental Coun-
cil cases. 
 
Next, there would be a module about personal injury 
and the law of tort. Again, this is to help the expert 
gain a broad understanding of the legal background 
to dental clinical negligence.  
 
The expert has to be able to evaluate, interpret and 
analyse the evidence in a case, as well as being able to 
explain technical terms in layman’s language. The ex-
pert must also remain open minded. Therefore a 
module aimed at helping the expert fine-tune their 
critical thinking skills would, I think, be useful. 
 
Writing reports is the main activity of all experts. It is 
the expert’s responsibility to produce fit-for-purpose 
reports for the lawyers. A module on writing reports, 
with a section to help the expert improve their writing 
skills, should be included. 
 
Once the report has been submitted and the lawyers 
have reviewed its content, a case conference might be 
arranged. The expert has to know how to conduct 
themselves and what challenges they could face. Act-
ing out a number of case conference scenarios would 
form part of another module. The same would apply 
to a module covering the experts’ meeting during 
which the two sides try to narrow down their differ-
ences and identify areas about which they agree.  
 
From what I have heard, the courtroom skills and par-
ticularly the cross examination modules of CUBS are 
the most challenging, but probably the most useful. I 
would definitely include these in my course. 
 
Finally, having hopefully equipped the delegates with 
all the skills they need to make a career as an expert, 
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it would be nice to include a module to show them 
how to market themselves and how to find work. I 
wonder how many dentists acquire CUBS or the 
PgCert but fail to find work because they don't know 
how to market themselves? 
 
The assessment process would be similar to CUBS. 
The course could run over two years, which may 
make it eligible for Diploma status. Questions around 
the personnel needed to deliver the course, and costs, 
obviously would need to be addressed.   
 
Throughout my clinical and expert witness careers I 
have been an advocate of personal development and 
training, encouraging everyone who worked for me 
to stretch themselves and reach their full potential. I 
now believe the time has come for the dental expert 
witness fraternity to look inward and seriously think 
about the creation of a dedicated training pathway for 
future generations. 
 
I believe that a course such as I have outlined here 
would equip the dental expert with the skills, knowl-
edge, and understanding that the role demands. Per-
haps my ideas are just the starting point, the first steps 
along the pathway? 
 
As I have already said, the benefits of such training are 
not limited to the expert, but include the public, the 
dental profession, and the legal profession. Over time 
the overall standard of experts would be raised; hav-
ing the completed course on your CV would be recog-
nised as an assurance of your competency. There 
would eventually be a consistency in the quality of 
dental expert work. 

I acknowledge that setting up a training pathway 
comes with its own challenges. Who would oversee the 
management of the courses and who would be re-
sponsible for monitoring its quality? Bond Solon and 
Cardiff University, perhaps? Or perhaps the College 
of General Dentistry could somehow become in-
volved? These are questions that need to be asked and 
answered. There is always the question of funding that 
must be addressed. 
 
This might all be wishful thinking on my part,            
but having spent the last twenty five years, first as an 
expert witness, then as an educator and trainer of        
experts, I believe the time has come for there to be a 
review and assessment of training pathways for           
dental expert witnesses. 
 
© Michael R Young 2021. 
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Costs Order against Dental Expert  
who Showed a Flagrant, Reckless  
Disregard for his Duties to the Court
Having blanked his screen and left the ongoing court 
proceedings to pick up his son from school, the 
Claimant’s expert witness in Robinson v (1) Liverpool 
University Hospital NHS Foundation Trust (2) Mercier 
(County Court at Liverpool, 9 September 2021), Dr 
Mercier, was initially oblivious of the court’s direction 
that the Defendant trust would have 21 days to con-
sider whether to pursue a third-party costs order 
("TCPO") against the expert.  
Background 
The substantive proceedings arose from a dental         
negligence claim, in which the Claimant alleged that 
the Defendant Trust’s oral/maxillofacial surgeon had 
negligently failed to remove an upper molar, at the 
same time as non-negligently removing two lower  
molars whilst the Claimant was under general           
anaesthetic ("GA").  
Breach of duty turned on whether the surgeon had 
carried out any adequate examination of the Claimant 
prior to extraction, and whether he properly assessed 
the upper molar as being capable of restoration, such 
that it did not require removal.  
The Claimant’s case on this issue rested entirely on 
the expert evidence of Dr Chris Mercier, a General 
Dental Practitioner ("GDP"). He reached conclusions 
on key issues, without having had sight of an x-ray 
which was described as one of the central documents 
in the case.  
Dr Mercier conceded in cross-examination that, as a 
GDP, he had never worked in a hospital setting, save 
to observe another practitioner on a few occasions, 
and he had no experience of the surgical removal of 
teeth under GA since 2000. He accepted that the De-
fendant’s expert oral and maxillofacial surgeon was 
better placed to opine on the standards to be applied 
to an oral and maxillofacial surgeon.  
The Claimant discontinued her claim after the con-
clusion of the evidence at trial and the Defendant sub-
sequently applied for a TPCO for just over £50,000, 
which represented the costs incurred by the Defen-
dant from the outset of the proceedings, which would 
have been avoided but for the conduct of Dr Mercier.  
The Law 
Under section 51(6) of the Senior Courts Act 1981, the 
Court has the power to order a party’s legal or other 
representative to meet all or part of any wasted costs.  
The case of Ridehalgh v Horsefield [1994] Ch 205             
determined that when a wasted costs order is               
contemplated, a three-stage test is to be applied:  
1. Had the legal representative of whom complaint 
was made acted improperly, unreasonably, or                
negligently?  

2. If so, did such conduct cause the applicant to incur 
unnecessary costs?  
3. If so, was it, in all the circumstances, just to order the 
legal representative to compensate the applicant for 
the whole or part of the relevant costs? 
 
In Phillips v Symes (A Bankrupt) (Expert Witnesses: Costs) 
[2005] 1 WLR 2043, the court decided that an expert 
witness who causes significant expense to be incurred 
by his evidence given in flagrant reckless disregard of 
his duties to the court, could be added as a party to 
enable a party to apply for a wasted costs order against 
the expert pursuant to CPR 46.2. 
 
Costs orders against non-parties are "exceptional" in the 
sense that the case is outside the ordinary run of cases 
which parties pursue or defend for their own benefit 
and at their own expense. The ultimate question in any 
such exceptional case is whether in all the circumstances 
it is just to make the order (Dymocks Franchise Systems 
(NSW) Pty Ltd v Todd (Costs) [2004] 1 WLR 2807). 
 
Once breach of the expert’s duty to the court is           
established to the necessary degree, the Defendant 
must then prove "a causative link between the partic-
ular conduct of the non-party relied upon and the in-
curring by the [party] of the costs sought to be 
recovered under section 51" (see Travelers Insurance 
Company Ltd v XYZ [2019] 1 WLR 6075).  
The Decision 
Recorder Hudson did not hold back in expressing her 
disapproval of Dr Mercier’s evidence:  
l "The report itself reaches wholly unsustainable conclusions"  
l "I do not know whether Dr Mercier’s difficulty is a sheer  
unwillingness to consider other propositions or a fundamen-
tal lack of understanding of the legal test."  
l "It is in my view disingenuous to suggest that his opinion has 
remained the same throughout. His opinion fluctuates to 
whatever he feels will win the case."  
l "Dr Mercier’s evidence is simply absurd and his inability to 
recognise that is extremely concerning".  
l "To allege negligence against another practitioner based on 
a current examination some 18 months after the fact is demon-
strative of a gross lack of understanding of the seriousness of 
his role. It demonstrates a flagrant disregard of his duty to the 
court." 
l "It is not clear to me that Dr Mercier has made any effort 
to understand the issues in this case."  
l "I formed the view during trial that Dr Mercier was not 
making any efforts to assist the court, but instead wilfully stick-
ing to his case theory irrespective of the questions asked or the 
evidence given. His evidence was grossly unhelpful and 
wholly unreliable."  

by Georgina Cursham
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l "Dr Mercier at no point referred in his evidence to the rel-
evant legal test, and often his answers implied that he does not 
understand it."  
Notwithstanding the catalogue of criticisms levelled at 
the expert, the Recorder ultimately decided the            
application solely on the basis advanced by the              
Defendant, namely:  
"It should have been obvious to Dr Mercier at the outset, and 
at various stages throughout the proceedings, that he was not 
the appropriate expert to opine on the management and treat-
ment afforded to the Claimant." 
 
On this issue, Recorder Hudson readily concluded 
that Dr Mercier has shown a flagrant reckless disre-
gard for his duties to the Court and that he did                
so from the outset in preparing a report on subject 
matter in which he has no expertise. 
 
She then showed no hesitation in finding that, but for 
Dr Mercier’s conduct, the claim would not have been 
brought and accordingly, that all costs claimed within 
the Defendant’s cost budget were caused by "Dr 
Mercier’s flagrant disregard for his duty to the court. A            
public body has been put to considerable expense in financing 
costly litigation that should not have been brought." 
 
QOCS Avoidance? 
This case follows shortly on from Thimmaya v (1)            
Lancashire NHS Foundation Trust (2) Firas Jamil (County 
Court at Manchester, 30 January 2020), where HHJ 
Evans made a similar order for wasted costs against 
an expert witness who had failed comprehensively in 
the exercise of his duties to the court. The expert’s fail-
ings in that claim led to the claimant discontinuing her 
claim at trial when it had become apparent that the 
expert could not articulate the test to be applied in de-

termining breach of duty in a clinical negligence case. 
Does this case represent a growing trend in TPCOs as 
a work-around the qualified one-way costs shifting 
("QOCS") regime? 
 
Earlier this year in Walker v TUI UK Ltd (County Court 
at Manchester, 14 January 2021), a TPCO application 
was refused where the Defendant failed to show that 
the single joint expert gastroenterologist in a holiday 
food poisoning claim had caused significant expense 
to be incurred in flagrant disregard of his duties to the 
court. DJ Obodai in that case reiterated that the 
threshold for making a wasted costs order is higher 
for experts than it might be for legal advisers, who 
have the ability to take tactical decisions as to how their 
client’s case is advanced. 
 
It seems, therefore, that whilst the decision in Mercier 
might be another in an increasing line of cases where 
Defendants are looking elsewhere to recover costs in a 
QOCS environment, it does not seem to represent any 
relaxation of the court’s rigorous approach to TPCOs, 
which shall remain "exceptional" for the time being. 
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Uncontroverted Expert Evidence: 
What is the Court’s Role? 

The claim 
The Claimant had the burden of proving on the           
balance of probabilities that his illness was caused by 
contaminated food served to him in his hotel. He re-
lied upon a report authored by a Professor Penning-
ton, a Gastroenterologist. The Defendant failed to 
serve any expert evidence at all, and did not cross-ex-
amine the Claimant’s witness. At first instance, Her 
Honour Judge Truman held that Professor Penning-
ton’s report did not amount to proof of causation, and 
that the Claimant’s case had not been proved to the 
requisite standard. The Claimant appealed success-
fully before Mr Justice Mark Spencer, on the basis that 
the expert report had not been challenged, was the 
only expert evidence before the Court, and therefore 
should be accepted. 
 
In a further appeal by the Defendant to the Court of 
Appeal the court was split between a majority judg-
ment of Lady Justice Asplin (Lord Justice Nugee 
agreeing) and a strongly dissenting judgment of Lord 
Justice Bean. The contrasting reasoning displays a 
tension between procedural fairness and the require-
ment to discharge the burden of proof irrespective of 
lack of challenges mounted by a defendant. Permis-
sion to appeal to the Supreme Court was refused but 
it is understood that the Claimant will seek permission 
directly from the Supreme Court itself. 
 
Key Points 
The majority took the view that the Court is obliged to 
do more than simply accept the conclusions in an un-
controverted expert report, notwithstanding the re-
port’s compliance with CPR PD 35. They adopted the 
view that all the circumstances of the case had to be 
taken into account, and that the trial judge had done 
so, and appropriately decided that the claimant had 
not discharged their burden of proof. 
 
Lady Justice Asplin said, at [65]: “I can see nothing which 
is inherently unfair in seeking to challenge expert evidence in 
closing submissions. It may be a high risk strategy to choose 
neither to adduce contrary evidence nor to seek to cross-exam-
ine the expert but there is nothing impermissible about 
it……..As Judge Truman stated, the court is not a rubber 
stamp.” And determined at [78]: “I consider that Judge 

Truman was entitled to conclude that Professor         
Pennington's evidence was insufficient to satisfy the 
burden of proof on Mr Griffiths in relation to causa-
tion for the cogent reasons she gave.” 
 
Lord Justice Bean, however, was more concerned 
with the procedural fairness aspect of the proceedings, 
and concluded that Courts should not allow “litiga-
tion by ambush”. At [94]: “I do consider that a judge is 
generally bound to accept the evidence of an expert if it is not 
controverted by other expert or factual evidence and the op-
posing party could have cross-examined the expert on the point 
but chose for tactical reasons not to do so.” 
 
Analysis 
The majority and dissenting judgments demonstrate 
a distinct divergence in approach. The majority has 
viewed the case through the lens of the burden of 
proof, and the Court’s role in ensuring it is discharged 
before finding in favour of a claimant. This conceptu-
alisation requires the Court to take a more active, even 
inquisitorial, role in circumstances where a defence is 
best described as passive. 
 
In stark dissent, Lord Justice Bean put the responsi-
bility for ensuring the burden of proof is discharged 
on opposing counsel, rather than the Court itself. His 
view necessitates that counsel follow procedure and 
test evidence appropriately, rather than challenge in 
closing submissions, and deny the other party the 
right to reply. 
 
Perspective 
The Defendant’s decision in this case not to challenge 
the expert evidence until closing submissions was un-
usual, although one can see why defendant holiday 
operators –facing a growing case-load of holiday sick-
ness claims- may take strategic and costs decisions on 
how far to challenge or criticise imperfect claimant ex-
pert evidence. Nevertheless the case has raised fun-
damental questions about the respective roles of 
opposing counsel and the judiciary when expert evi-
dence –in any field- is evaluated. Water-cooler con-
versations about the case have already revealed that 
practitioners too are split on the point. 
 
 

What is the role of the court where expert evidence is “uncontroverted”, but appears 
not to prove the claimant’s case to the requisite standard? The Court of Appeal  
had to contend with that issue recently in Griffiths v TUI, a claim for statutory  
compensation following the claimant’s illness, allegedly caused by contaminated food 
at his hotel in Turkey. The judgment shows how finely balanced the law is on this 
point, and has attracted considerable interest from litigation practitioners because  
of the wider questions it raises.
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This will be a case for all litigators to watch if it should 
reach the Supreme Court, but for the time being the 
majority decision of the Court of Appeal will refocus 
practitioners on the need to ensure that any evidence 
meets the burden of proof.  
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Government Gives the Green Light  
to a Strategy for Acquired Brain Injury

UKABIF has been working closely with Chris Bryant 
MP after he secured a Private Members’ Bill calling 
for improved services for people with acquired brain 
injury.  
Now, in the week Chris Bryant was due to have the 
second reading of his Bill, the Government has agreed 
it will create a Panel Board early in 2022 to implement 
an ABI strategy.  
Chris Bryant, Chair of the All-Party Parliamentary 
Group on Acquired Brain Injury, said: “The Govern-
ment has announced it will be creating a Panel Board 
in the New Year with officials from several depart-
ments to start devising a whole-Government strategy 
on ABI. In other words, the Government is doing 
precisely what my Acquired Brain Injury Private 
Members’ Bill is calling for.  
“A huge thank you to all the acquired brain injury 
charities, MPs and other campaigners who have been 
supporting my Bill and the campaign.”  
Chris Bryant and Gillian Keegan Minister of State for 
Care and Mental Health will co-chair the programme 

board which will begin by launching a call for evidence 
in early 2022.  
Chloe Hayward, Executive Director of UK Acquired 
Brain Injury Forum (UKABIF), said: “The Govern-
ment’s announcement that they will be implementing 
a full ABI strategy is hugely welcome news. We have 
worked tirelessly to back Chris and his Bill as we are 
acutely aware of how much it is needed and what a 
difference it will make to better supporting people 
with an acquired brain injury.  
“It has been a real collective effort from charities in-
cluding The Child Brain Injury Trust, The Children’s 
Trust, The Disabilities Trust and Headway, support-
ers, service users and MPs and it is wonderful to see 
that collaboration pay off. There is much work to do 
in the New Year as the ABI strategy is implemented 
and UKABIF will continue to play a key role in en-
suring people with acquired brain injury have access 
to the support they need.”  
You can read a full copy of the statement here 
https://questions-statements.parliament.uk/written-state-
ments/detail/2021-12-02/hcws438 

The UK Acquired Brain Injury Forum (UKABIF) is delighted that the  
Government has announced it will implement a cross departmental strategy  
for Acquired Brain Injury (ABI). 
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New Stroke Clot-Buster Drug  
Shows ‘Exciting Potential’ in Mice

The compound – an enzyme called caADAMTS13 –
could dissolve clots in patients that are resistant to cur-
rent treatment, according to the study published in 
the journal Blood today (15/11/21).  
The study of the novel compound - which is patented 
by the team- was funded by the British Heart             
Foundation.  
tPA - currently used by doctors in the acute phase of 
a stroke - works for many patients, however, it is not 
able to break down clots which are rich in Von Wille-
brand Factor (VWF), a large string shaped protein 
molecule which plays a crucial role in clot formation.  
Around 50% of all clots are rich in VWF - which          
tethers circulating clotting cells called platelets at sites 
of clot formation - and that are resistant to tPA. 
 
The team examined the efficacy of the drug in mice 
and compared it with the wildtype variant of the en-
zyme - called wtADAMTS13 that occurs naturally in 
the body. 
 
When given 1 hour after a stroke, the new drug           
significantly reduced VWF by dismantling its long 
chains - five times more quickly than the wildtype  
variant achieved. 
 
The drug also prevented a type of white blood cell 
called a neutrophil from entering the brain tissue 
starved of blood supply and thought to be a cause of 
the damage to brain cells. 
 
VWF is also implicated in the recruitment of               
neutrophils to the site of clot formation, which impacts 
on the stability of the clot and it’s likelihood of break-
ing down into smaller fragments. 
 
Stroke is caused by a reduction in blood flow to the 
brain – which most frequently results in loss of move-
ment, problems with speech and other symptoms in 
the patient. 
 
The reduced blood flow is most often caused by a 
blood clot that lodges in the narrow blood vessels that 
supply the brain, which means the cells of the brain 
don’t get the energy they need to work. 
 
If blood flow is not quickly restored the brain cells will 
die leading to permanent brain damage and, if severe, 
death. 
 
Current treatments for stroke are focussed on            
removing the blood clot to restore blood flow to the 

brain. In many patients this treatment works well, and 
the patients recovers function. 
 
However, in many patients the blood clot is not broken 
down by the drug treatment and symptoms persist. 
 
With tPA, there is an increased risk of haemorrhage 
occurring if it is given from about 4.5 hours after the 
stroke occurred. 
 
Co Author Professor Stuart Allan from The University 
of Manchester and Co-Director of the Geoffrey Jef-
ferson Brain Research Centre said: “Our novel drug 
is able break down the blood clots that are resistant to 
the current treatment tPA. In doing so, more stroke 
patients could show recovery of function than at           
present. 
 
“Clearly there is still some way to go, and we need to 
know if the drug is effective a period of time after the 
stroke has occurred – with less risk of haemorrhage .  
”We are optimistic that we will be able to show this 

drug can to do that; once we have, we hope to 
move onto human trials. It’s very exciting.”  

“Our novel drug is able break down the blood 
clots that are resistant to the current treatment 

tPA. In doing so, more stroke patients could show 
recovery of function than at present.” 

Professor Stuart Allan  
Co-author Dr Kieron South, from The University of 
Manchester has worked for some time on developing 
the ADAMTS13 variant.  
He said: “The therapeutic landscape for the treatment 
of stroke has looked bleak for some time. 
 
“Despite promising pre-clinical and early clinical trials, 
few candidate therapies fulfilled their early promise 
and none have so far been able to replace tPA as the 
first line anti-thrombolytic therapy. 
 
“However, several pre-clinical studies identified a po-
tential alternative thrombolytic therapy to tPA in the 
form of recombinant human (rh)ADAMTS13.  
“That too was impractical- as it needed to be given in 
very large doses and early on after the stroke is              
occurring for it to work.  
“But it is possible to manipulate its structure into a 
much more active form of the enzyme, the 
caADAMTS13 used in this study, by identifying a part 

A novel clot-busting drug formulated and tested by University of Manchester 
scientists is able to effectively restore blood flow in the brains of mice, opening 
the door for a safer and more effective stroke treatment.
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of the molecule that is needed to disassemble Von 
Willebrand Factor.  
Co-author Craig Smith, Professor of Stroke Medicine 
at The University of Manchester and Consultant in 
stroke medicine at Manchester Centre for Clinical 
Neurosciences, Northern Care Alliance NHS Group 
said: “A stroke strikes every five minutes in the UK and 
can happen at any time at any age.  
“Its effects can be life changing but as of yet, clot-bust-
ing treatment needs to be more effective and safer for 
patients. 
 
“The caADAMTS13 variant has exciting potential and 
could - if proven effective- lead to many more patients 
recovering after a stroke caused by a blocked artery.  
“But not only does it represent a potentially viable 
therapeutic option for the treatment of stroke, it could 
also have potential in other conditions where blood 
clots are implicated, including heart attack and pul-
monary embolism.  
Robust Thrombolytic and Anti-Inflammatory Action 
of a Constitutively Active ADAMTS13 Variant in 
Murine Stroke Models is published in Blood 
 
For further information  contact; Michael Addelman 
Biology, Medicine, and Health 
michael.addelman@manchester.ac.uk
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Lewisham High Street, London SE13 6LH 
Tel: 0208 333 3379  Fax: 0208 333 3381 

Email: ianstarke@nhs.net 
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Professor Charles Davis is a Consultant Neurosurgeon.  
   His expertise covers: 
   Head Injury  
   Spinal Injury 
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   Pain  
   Neuro-oncology 
   Medical Negligence  
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   Free Advice 
 
Contact Details  
Marlene Scruton 
Tel: 01772 761 150 
Email: marlene.scruton@talktalk.net 
Fax: 01772 761 150 
 
Fulwood Hall Hospital 
Midgery Lane, Fulwood,  
Preston, Lancashire, PR2 9SZ 
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Dr Catriona Good 
MBChB, FFRad(D), FRCR, PhD, EDiNR   
Dr Catriona Good is Consultant in Neuroradiology and Honorary Senior Lecturer 
at Brighton and Sussex Medical School.  
Dr Good is suitably qualified to provide expert opinions on all aspects of brain and 
spinal neuroimaging. Including: all aspects of diagnostic brain and spine imaging, 
brain and spinal trauma, brain haemorrhage and stroke, neurodegeneration including 
dementia, movement disorders, skull base, orbital and ENT imaging, TMJ imaging 
and Peripheral nerve imaging.  
Dr Good has been undertaking medicolegal work for the past 19 years and is a 
vetted expert for Academy of Experts, Faculty of Experts and APIL (1st tier) She 
has also obtained the Cardiff University CUBS qualification. Cases include personal 
injury, clinical negligence, criminal cases and GMC and Irish Medical Council       
fitness to practice proceedings. She undertakes both Claimant and Defendant work, 
has civil court experience including hot tubbing and has been instructed as a Single 
Joint expert. She undertakes adult cases only.  
Dr Good has attended Coroner’s Court on four occasions and an Irish Medical 
Council hearing. Medical Report turnaround time is usually 2 -3 weeks but she can 
provide reports in 5 working days in urgent situations.  
Dr Good can also supply Screening Reports. 

GOOD  
NEURORADIOLOGY

 Email: catriona.good@btinternet.com 
Web:www.goodneuroradiology.com 

Area of work Nationwide

Let us do the searching if you require an expert fast  
please call our free telephone searchline on 0161 834 0017 
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ICD-11, It’s use in a  
Forensic Context and  
when to Investigate Pain

The only other Classification index widely used in a 
forensic context is the DSM V, determined by the 
American Psychiatric Association which deals exclu-
sively with psychiatric diagnosis. These are both large 
heavy tomes whose use is adopted more and more in 
forensic expert reports. 
 
Why was the ICD updated? 
The earlier ICD-10 did not go far enough in classify-
ing medical issues with regards to aetiology, anatomic 
site or pathophysiology as in the interval to date from 
its endorsement in May 1990, there have been a num-
ber of modifications or specialty adaptations. The 
codes were not organized in a systematic manner, so 
did not facilitate tracking or targeting specific disease. 
They did not facilitate adequate billing for healthcare 
expenses or costs in a forensic context. 
 
The present Classification reunites the different         
modifications and adaptations adds clinical needs and 
more, migrating ICD from a mere statistical frame-
work to a clinical classification for statistical use.  
 
The present system defines Pain categories according 
to: 
Perceived location (E.g. Headaches) 
Aetiology (cancer) 
Primary affected anatomical system (neuropathic 
pain). 
It should be noted though that certain diagnoses defy 
these classification principles e.g. Fibromyalgia – 
hence the adoption of a new term Chronic Primary 
Pain. 
 
The task force of the International Association for the 
Study of Pain (IASP) gave priority to: 
Aetiology 
Underlying Pathophysiology 
Body site 
 
And in so doing developed a novel principle of               
assigning diagnostic codes – These would start with a 
common parent and then devolve into more specific 
‘offspring’. 

Pain has a particular parent MG.30, and has 7            
categories: 
1. Chronic Primary Pain 
2. Cancer Pain 
3. Posttraumatic, post surgical Pain 
4. Neuropathic Pain 
5. Headache and Orofacial Pain 
6. Visceral Pain 
7. Musculoskeletal Pain 
 
In a forensic setting the Pain expert is most likely to 
employ the term Chronic Primary Pain, when the in-
citing negligent incident did not, on extensive inves-
tigation (which may include ultrasound, MRI and 
radiological imaging), lead to demonstrable tissue 
damage, but where nevertheless the Claimant contin-
ues to complain of pain . 
 
Chronic primary pain is pain in 1 or more anatomic 
regions that persists or recurs for longer than 3 
months and is associated with significant emotional 
distress or significant functional disability (interference 
with activities of daily life and participation in social 
roles) and that cannot be better explained by another 
chronic pain condition.  
 
This is a new phenomenological definition, created 
because the aetiology is unknown for many forms of 
chronic pain. Common conditions such as, eg, back 
pain that is neither identified as musculoskeletal or 
neuropathic pain, chronic widespread pain, fi-
bromyalgia, and irritable bowel syndrome will be 
found in this section and biological findings contribut-
ing to the pain problem may or may not be present.  
 
The term “primary pain” was chosen in close liaison 
with the ICD-11 revision committee, who felt this 
was the most widely acceptable term, in particular, 
from a non-specialist perspective. 
 
Cancer pain 
Pain is a frequent and debilitating accompaniment           
of cancer that as yet has not been represented in 
the  ICD. The Task Force decided to list it as a               

by Dr Nicholas Padfield, FRCA FFPMRCA  
Consultant in Pain Medicine and Anaesthesia   
 
Pain is a complex issue that can be very challenging in a forensic context. The aetiology can  
be unclear, as can the biological mechanism leading to the professed experience of pain. The 
 International Classification of Disease version 11 (ICD-11) comes into effect in January 2022. 
This is the cumulative effort of the World Health Organization Task Force who was given the 
task to redefine the classification of diseases so that patient population could be matched and their 
progress and treatment tracked. 
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separate entity because there are specific treatment 
guidelines.  
 
Chronic cancer pain includes pain caused by the          
cancer itself (the primary tumor or metastases) and 
pain that is caused by the cancer treatment (surgical, 
chemotherapy, radiotherapy, and others).  
 
Cancer-related pain will be subdivided based on              
location into visceral, bony (or musculoskeletal), and 
somatosensory (neuropathic). It will be described as 
either continuous (background pain) or intermittent 
(episodic pain) if associated with physical movement 
or clinical procedures.  
 
The treatment-related pain will be cross-referenced 
from the chapters on postsurgical pain and neuro-
pathic pain. 
 
In a forensic context, a pain specialist will only rarely 
be asked for an opinion in regards to cancer pain. per 
se. However I have been instructed to deal with the 
consequences of, for example, excessive radiation 
treatment that resulted in extensive scarring and          
neuropathic pain, and to comment on post 
chemotherapy neuropathic pain. 
 
Neuropathic pain 
Chronic neuropathic pain is caused by a lesion or         
disease of the somatosensory nervous system. The so-
matosensory nervous system provides information 
about the body including skin, musculoskeletal, and 
visceral organs.  
 
Neuropathic pain may be spontaneous or evoked, as 
an increased response to a painful stimulus (hyperal-
gesia) or a painful response to a normally nonpainful 
stimulus (allodynia). The diagnosis of neuropathic 
pain requires a history of nervous system injury, for 
example, by a stroke, nerve trauma, or diabetic neu-
ropathy, and a neuroanatomically plausible distribu-
tion of the pain.  
 
For the identification of definite neuropathic pain, it 
is necessary to demonstrate the lesion or disease in-
volving the nervous system, for example, by imaging, 
biopsy, neurophysiological, or laboratory tests. In ad-
dition, negative or positive sensory signs compatible 
with the innervation territory of the lesioned nervous 
structure must be present. Diagnostic entities within 
this category will be divided into conditions of                
peripheral or central neuropathic pain. 
 
Post-traumatic and post surgical pain 
Because pain that persists beyond normal healing is 
frequent after surgery and some types of injuries, the 
entity of postsurgical and posttraumatic pain was          
created.  
 
This is defined as pain that develops after a surgical 
procedure or a tissue injury (involving any trauma, in-
cluding burns) and persists at least 3 months after 
surgery or tissue trauma; this is a definition of exclu-
sion, as all other causes of pain (infection, recurring 
malignancy) as well as pain from a pre-existing pain 
problem need to be excluded.  
 

In view of the different causality, as well as from a 
medicolegal point of view, a separation between post-
surgical pain and pain after all other trauma is re-
garded as useful. Depending on the type of surgery, 
chronic postsurgical pain is often neuropathic pain (on 
average 30% of cases with a range from 6% to 54% and 
more).  Pain including such a neuropathic compo-
nent is usually more severe than nociceptive pain and 
often affects the quality of life more adversely. 
 
In a forensic context, as a pain specialist, I have been 
asked my opinion on the consequences of alleged neg-
ligent surgical treatment in terms of causation and 
condition. Thus investigation of the consequences, for 
example scarring around a mesh implant in a hernia 
repair,  by ultrasound or even direct open surgical ex-
ploration may be key in determining the aetiology of 
the pain.  
Headache and orofacial pain 
The International Headache Society (IHS) has         
created a headache classification that is implemented 
in full in the chapter on neurology. This classification 
differentiates between primary (idiopathic), secondary 
(symptomatic) headache, and orofacial pain including 
cranial neuralgias. In the section on chronic pain, only 
chronic headache and chronic orofacial pain will be 
included.  
 
Chronic headache and chronic orofacial pain is           
defined as headaches or orofacial pains that occur on 
at least 50% of the days during at least 3 months. For 
most purposes, patients receive a diagnosis according 
to the headache phenotypes or orofacial pains that 
they currently present. The section will list the most 
frequent chronic headache conditions. 
 
The most common chronic orofacial pains are          
temporomandibular disorders, which have been in-
cluded in this subchapter of chronic pain. Chronic 
orofacial pain can be a localized presentation of a pri-
mary headache. This is common in the trigeminal au-
tonomic cephalalgias, less common in migraines, and 
rare in tension-type headache.  
 
Several chronic orofacial pains such as post-traumatic 
trigeminal neuropathic pain, persistent idiopathic oro-
facial pain, and burning mouth syndrome are cross-
referenced to, eg, primary chronic pain and 
neuropathic pain. The temporal definition of 
“chronic” has been extrapolated from that of chronic 
headaches. 
 
In certain cases of whiplash associated disorder, the 
temporomandibular joints can be injured leading to 
chronic pain. Injury to the C2 and C3 roots can cause 
traumatically induced occipital neuralgia, which may 
be investigated with diagnostic Greater Occipital 
Nerve blocks. Further recommended treatment may 
then be predicated on the response. 
 
Visceral pain  
Chronic visceral pain is persistent or recurrent pain 
that originates from the internal organs of the head 
and neck region and the thoracic, abdominal, and 
pelvic cavities.  The pain is usually perceived in the so-
matic tissues of the body wall (skin, subcutis, muscle) in 
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areas that receive the same sensory innervation as the 
internal organ at the origin of the symptom (referred 
visceral pain).  In these areas, secondary hyperalge-
sia (increased sensitivity to painful stimuli in areas 
other than the primary site of the nociceptive input) 
often occurs; the intensity of the symptom may bear 
no relationship with the extent of the internal                 
damage or noxious visceral stimulation.  
 
The section on visceral pain will be subdivided                
according to the major underlying mechanisms, ie, 
persistent inflammation, vascular mechanisms (is-
chemia, thrombosis), obstruction and distension, trac-
tion and compression, combined mechanisms              
(eg, obstruction and inflammation concurrently), and 
referral from other locations. Pain due to cancer will 
be cross-referenced to the chapter chronic cancer  
pain and pain due to functional or unexplained  
mechanisms to chronic primary pain. 
 
In a forensic context visceral pain may result as a di-
rect consequence of trauma to the abdominal or tho-
racic viscera. It may though result from excessive 
alcohol ingestion in response to pain and mental 
health issues consequence on alleged negligent 
trauma. 
 
Investigation of the mechanism of the aetiology and 
maintenance of such pain will inform any recommen-
dations for further treatment. 
 
Musculoskeletal pain 
Chronic musculoskeletal pain is defined as persistent 
or recurrent pain that arises as part of a disease pro-
cess directly affecting bone(s), joint(s), muscle(s), or            
related soft tissue(s).  
 
According to the constraints of the approach as             
described in the Introduction, this category is there-
fore limited to nociceptive pain and does not include 
pain that may be perceived in musculoskeletal tissues 
but does not arise therefrom, such as the pain of         
compression neuropathy or somatic referred pain.  
 
The entities subsumed in this approach include those 
characterized by persistent inflammation of infectious, 
autoimmune or metabolic etiology, such as rheuma-
toid arthritis, and by structural changes affecting 
bones, joints, tendons, or muscles, such as symp-
tomatic osteoarthrosis.  
 
Musculoskeletal pain of neuropathic origin will be 
cross-referenced to neuropathic pain. Well-described 
apparent musculoskeletal conditions for which the 
causes are incompletely understood, such as nonspe-
cific back pain or chronic widespread pain, will be          
included in the section on chronic primary pain. 
 
Referred pain can be challenging in terms of               
aetiology. For example diaphragmatic strain as a result 
of excessive and sustained raised intra-abdominal or 
intrathoracic pressure can lead to severe pain per-
ceived in the shoulder blades. However local exami-
nation opf the shoulder blade will not reveal any 
pathology or injury. 
 
 

Whilst in the author’s view the widespread adoption of 
the ICD-11 should be encouraged in expert Pain           
reports there are potential conflicts.  
 
NICE Guidelines[NG193] Chronic primary pain is 
pain with no clear underlying cause, or pain (or its im-
pact) that is out of proportion to any observable injury 
or disease. 
 
The current NICE guidelines for Chronic Primary 
Pain relies on different criteria. It is largely unpopular 
within the body of Pain medicine specialist because it 
was not formulated with adequate or appropriate rep-
resentation from the body of qualified specialists with 
the FFRPMRCA or equivalent. It does not consider 
the biopsychosocial aspects of pain adequately, and of-
fers no or inadequate recommendations for treatment 
or management of chronic primary pain conditions. 
 
Nice does however add the following caveat:- 
When exercising their judgement, professionals and 
practitioners are expected to take this guideline fully 
into account, alongside the individual needs, prefer-
ences and values of their patients or the people using 
their service. It is not mandatory to apply the recom-
mendations, and the guideline does not override the re-
sponsibility to make decisions appropriate to the 
circumstances of the individual, in consultation with 
them and their families and carers or guardian. 
 
Chronic primary pain 
This is useful as a term/ label because it distinguishes 
between conditions of Chronic Primary Pain and 
those of KNOWN etiology or established Pathophys-
iology that result in Chronic Secondary Pain. 
 
In a forensic context, experts are often asked to deal 
with causation. The circumstances of their instructions 
will be in the most part arising from personal injury 
and, less frequently arising from negligent medical / 
surgical treatment and/ or management. 
 
As classification acts as an important and useful means 
of communication between experts and other servants 
of the court the employment of classification codes will 
prove very useful. 
 
When interpreting the ICD-11 codes the following 
should be noted:-  
There will be occasionally multiple ‘parents’ 
For Example the condition Trigeminal Neuralgia 
can be Classified as 8B82.0 under ‘Diseases of the  
Nervous System’ 
Equally it can be classified as 
MG30.51 which is the ‘child’ of Chronic pain (MG.30) 
and specifies Chronic Neuropathic Pain 
 
Or Chronic Painful Chemo-therapy induced polyneu-
ropathy had as its primary parent MG30.1 (chronic 
cancer related pain) based on the aetiology of the          
condition.  
But it can also be coded as MG30.5 (Chronic Neuro-
pathic Pain) 
 
An example of how the categorization has changed 
from ICD-10 to ICD-11 would be in the case of back 
pain, a very common complaint.  
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For a comparison Low back pain would have been 
classified in the ICD-10 as MG54.5 ‘Low back pain’ 
+/- M79.6 pain in the leg, +/- R52.2 ‘other chronic 
pain’ 
 
However under the new ICD-11 classification 
MG.30.31 = chronic secondary musculoskeletal pain 
associated with structural changes. 
 
Conclusion 
In practice, my personal view is that applying 1CD-11 
codes will not add hugely to clarity of diagnosis, which 
still requires careful description in terms of aetiology, 
pathology, and mechanism of maintenance of pain 
such as inflammation, neuropathy etc; 
 
However the terms are under constant review and 
subject to change in keeping with current thinking. 
Provided they remain relevant, then they may become 
a lot more useful in a forensic context and therefore 
merit adoption. 
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Expert Evidence a Matter of Opinion? 

Dr Cathy Gardner and Fay Harris (daughters of two 
care home residents who died during the first wave 
of the Covid-19 pandemic) have successfully sought a 
judicial review against decisions made by the Secre-
tary of State for Health and Social Care, NHS Eng-
land and Public Health England. They challenge what 
they say is the Defendants' failure to protect residents 
of care homes in England from the risk of serious 
harm or death from Covid-19 between March and 
June 2020.  Although the substantive Hearing is not 
due to take place until March 2022, the Court recently 
ruled on the admissibility of proposed evidence.    
The Claimants had already filed witness statements 
from two Consultants which contained not just factual 
evidence but opinion evidence. This was critical of the 
Defendants. The Claimants then applied to adduce a 
third witness statement from one of these Consultants 
which the Defendants resisted on the basis that, they 
said, it consisted almost entirely of opinion evidence.  
In addition, the Defendants cross-applied to have a 
substantial number of passages excised from the           
evidence the Claimants had already filed.   
As most of those undertaking healthcare work will 
know, opinion evidence from a suitably qualified ex-
pert is admissible with the permission of the Court if 
it is reasonably required to resolve the proceedings, 
provided that the requirements of CPR 35 and its ac-
companying Practice Direction have been followed.  
However, the Courts have been much less willing to 
admit expert evidence in Judicial Reviews.  Moreover, 
except in rare cases, the cross-examinations of wit-
nesses is not permitted in Judicial Review claims.  As 
the Court confirmed in R (Law Society) v Lord Chan-
cellor [2019] 1 WLR 1649 "It follows from the very na-
ture of a claim for Judicial Review that expert 
evidence is seldom reasonably required in order to re-
solve it.  That is because it is not the function of the 
Court in deciding the claim to assess the merits of the 
decision of which Judicial Review is sought.". This dif-
fers substantially from professional negligence claims 
where the Court’s role is to determine the reason-
ableness of decisions/actions taken by professionals. 
Lord Justice Bean and Mr Justice Garnham handed 
down their Judgment on 5 November 2022. They 
ruled that an example of admissible evidence was to 
show what had taken place in care homes as opposed 
to expressions of view as to what should or should not 
have happened.  Instead, they found that the major-
ity of the new witness evidence was criticism of the De-
fendants. The Court therefore upheld the 
Defendants’ objections, and also advised that where 
the already filed witness evidence went beyond com-
ment and expressed the opinion that the actions of 
Defendants were unreasonable or negligent, such         
evidence of opinion is inadmissible. It should also           
be noted that the Court found opinion in the                
Defendants’ witness evidence.  
 

Expert evidence was not the only evidence discussed. 
The Court also ruled that the opinions of a Parlia-
mentary Committee, an individual member of either 
the House of Commons or House of Lords, and the 
Public Accounts Committee are inadmissible. 
 
The Judicial Review itself, listed for next year, will con-
sider the legality of the measures undertaken by the 
Defendants to protect the lives of care home residents 
during the first wave of the pandemic. More than 
20,000 Care Home residents in England sadly died 
from actual or presumed Covid-19 between March 
and June 2020. No Court ruling will ever compensate 
these families for the loss of their loved ones but will 
surely have some impact on the independent public 
inquiry and the outcome will therefore be eagerly 
waited. The Defendants will consider this recent rul-
ing as to what evidence will be admissible at the sub-
stantive Hearing to be advantageous and serves as a 
reminder to us all of the role of the Court in Judicial 
Review proceedings.   
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Brain CT Scan versus MRI Scan 
 
 

I have tried to breakdown the technologies in simple 
terms.   
What is a CT Scan? 
Computerised Tomography or a CT Scan is a combi-
nation of several different X-ray images that are taken 
from different angles. A computer is used in the         
process to create an image by using these series of im-
ages that the X-ray generates.   
A CT scan is preferred when time is of the essence. It 
is a quicker method and provides doctors with initial 
information to begin treatment, especially, in cases of 
medical emergencies such as trauma or a brain 
stroke.  
What is an MRI Scan? 
Magnetic Resonance Imaging or an MRI Scan uses 
powerful radio waves and magnetic fields to produce 
a very specific image. It can show minute details             
of the tissues of the body. It is considered the better 
technology when it comes to imaging.   
An MRI scan is relied upon when the doctor needs to 
look at a detailed image of an organ, tissue or liga-
ment such as cancer and infection. On the balance of 
probabilities depending on the case accurate charac-
terisation of certain lesions is difficult to view with a 
CT scan, hence, doctors turn to an MRI scan. When 
it comes to brain MRI is usually far superior to CT. 
CT Scan v/s MRI Scan   
Both CT scan and MRI scan are advanced, modern 
healthcare technologies that have helped change the 
medical world for the better. It helps doctors and 
medical workers reach quicker and precise diagnosis 

which enables them to provide patients with quick, 
effective treatment. However both imaging still need 
to be interpreted in the light of clinical findings and 
laboratory reports. Otherwise the same images may 
have different differential diagnosis dependent on 
the background disease and the presentation of the 
signs and symptoms.  
However, while both technologies are good at what 
they do, there are some significant differences           
between the two, like –  
• CT Scans use radiation while MRI scans use radio 
waves and magnetic fields. Therefore MRI is on         
average counted as a safer method.  
• MRI scans provide more detailed images while CT 
scans are not able to highlight the specific details of 
organs, tissues and ligaments.   
• CT scans are non-invasive and, hence, painless; 
while MRI is also non-invasive, it may not be favoured 
for patients that have claustrophobia or trouble lying 
down for long.   
• A CT scan is often preferred over an MRI scan 
when a quick image is needed.   
• Usually, from a patient’s point of view, an MRI scan 
is more expensive than a CT scan.   
Also, while conducting an MRI scan, there are sev-
eral precautions that need to be kept in mind. For ex-
ample, the patient should not have anything on them 
that can interact with the magnetic fields or radio 
waves. Patients with cardiac pacemakers (and similar 
battery operated devices) might not be advised an 
MRI scan since it can lead to several complications. 

by Dr Nader Khandanpour - MD, PhD, FRCR, CUBS, EDINR  
Sometimes the terms CT Scan and MRI Scan are used interchangeably or referred to 
as simply a ‘scan’. However, there are several significant differences between the two 
and they are both often used in different situations.  
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Expert Witness  
Credibility: Why it Matters 

Over the years, a distrust of colleagues that have di-
versified into Expert Witness work has evolved, with 
some perceived as ‘hired guns’ for Claimant’s solici-
tors, or retired experts that are far out of touch with 
modern medical practice, have added to the mistrust 
of Expert Witnesses. 
 
It is important that both clinicians and Experts               
remember that the evidence that an Expert provides 
is ‘opinion evidence’, which is a combination of ‘opin-
ion’ and ‘fact1.’ They exist to inform the Court what a 
reasonable body of doctors in that area of expertise 
would have done in that given situation, and also to 
provide the Court with what a range of opinion would 
look like. They do not exist to tell the Court if a clini-
cian has been negligent. The overriding duty of an 
Expert is therefore to the Court and not to the legal 
teams that have commissioned them. 
 
The competence of an Expert currently falls on the 
judge to decide; the ‘tribunal of law2.’ Once deemed 
competent, the ‘weight’ (probative value) of their          
evidence is determined by the ‘tribunal of fact,’ (by the 
jury, or in the absence of a jury, by the judge3).   
 
The common law admissibility test for Expert              
evidence is governed by four main factors; assistance, 
relevant experience, impartiality and evidentiary           
reliability4. ‘Assistance’ is to assist the court on the issue 
that lies outside of the knowledge or experience of the 
court. This has become known as the ‘Turner test5.’  
‘Relevant experience’ must be in the field that is being 
examined. ‘Impartial,’ objective evidence, and finally, 
‘evidentiary reliability,’ which requires an Expert’s 
opinion to achieve a certain threshold of acceptable 
reliability.    
 
But why should Courts require Experts at all? For        
example, if the act was so obvious that it falls within 
the ability of the court to decide, as in the case of R v 
Turner [1975]6 where the provoked act was within the 
capabilities of the court to determine, an Expert wit-
ness is not required. However, in the United Bank of 
Kuwait v Prudential Property Services Ltd [1995], the 
Court of Appeal defined the reason for Expert                
evidence was for, ‘the court should reach a fully               
informed decision.7’  
 
The difficulty is who should be allowed to be an            
Expert witness? At present within the UK, there is no 
regulatory or statutory requirement when establish-
ing oneself as an Expert witness. Currently the only    

direction comes from CPR Practice Direction (PD) 
paragraph 3.2 which requires Experts in their report 
to; state their qualification, the evidence, the range of 
opinion and how their opinion was formed8. This is 
very similar to Mr Justice Cresswell’s recommenda-
tion’s in the Ikarian Reefer9 (that Experts should be 
independent, based on area of expertise, and provide 
a qualification of their opinion).   
 
Once it is established that the Expert is ‘competent to 
give evidence,10’ it is then the weight to which the jury 
considers their opinion that must be considered. As 
Lord Russell states,  '[it] is entirely a question for the 
jury, who will attach more or less weight to it accord-
ing as they believe the witness to be peritus.11' 
 
The weight, i.e.; the probative value, can be affected 
by many factors such as their previous track record, 
seniority, or independence from the adducing party.  
A track record can include; reliability, errors in their 
report/testimony, having lied about their qualifications 
or being over-dogmatic. 
 
Examples of reliability and testimony are not         
uncommon. Mrs Justice Andrews in Harris v Johnston 
[2016] heavily criticised the Expert evidence given due 
to the Expert’s, ‘stubborn adherence to a position 
which was logically indefensible … which substantially 
undermined the Expert’s credibility.12’ This did not 
affect the admissibility of the witness, but rather the 
weight given to their opinion. 
 
In another case, Mr Justice Picken’s in Dr Sido John 
[2016]13, criticised one of the Expert witnesses for what 
seemed to be ‘backtracking’ from his joint statement, 
‘I was concerned, in the circumstances… [the Expert] 
was seeking to backtrack on what had been agreed14.’ 
 
So what accountability exists for Experts? The          
long-held immunity that Expert witnesses have          
enjoyed was tested in Jones v Kaney [2011] where Dr 
Sue Kaney was a clinical psychologist who had 
changed her viewpoint on whether the patient was 
suffering from PTSD from her original statement to 
the joint statement. Lord Phillips held, ‘I consider that 
the  immunity from suit for breach of duty that  expert 
witnesses have enjoyed in relation to their participa-
tion in legal proceedings should be abolished15.’   
 
In an attempt to bring about change, the Law           
Commission held that, ‘the Courts have adopted a 
policy of laissez-faire to the admissibility of expert          

by Mr Surash Surash 
Consultant Neurosurgeon 
FRCS (Neuro.Surg), MD, LLM with Commendation 
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opinion evidence in criminal proceedings16.’ For was 
it sufficiently reliable to leave it to cross-examination to 
validate an Expert witness? Or should there be a more 
robust mechanism of judging competence and there-
fore admissibility?  To this end, the Law Commission 
recommended changes to the admissibility of Expert 
evidence by means of the Courts assessing whether the 
evidence was ‘sufficiently reliable’ to be admitted; 
based on sound principles17 (techniques, assump-
tions), and those principles have been applied appro-
priately to the facts of the case, and finally that the 
evidence supports those principles18. The Law Com-
mission went further by requiring guidelines for the 
trial Judge to help determine if these tests were ‘satis-
fied19.’ Additionally, the Criminal Bar Association and 
the Northumbria University School of Law both sug-
gested that Experts should cite any previous cases that 
they were involved in and if they had been previously 
criticised for their ‘competence or credibility.20’ 
 
The proposed Draft Bill s221 stated; ‘(1) a person may 
be qualified to give expert evidence by virtue of study, 
training, experience or any other appropriate means. 
(2) The court must be satisfied on the balance of prob-
abilities that the person is so qualified.’  
 
The need for regulatory bodies to guide courts in 
benchmarking qualifications, study and experience is 
long overdue.  However, there will still remain areas 
such as new technologies or where expertise does not 
exist, that such regulation of expertise will not exist.  
As Evans LJ stated, ‘it is a mistake to attempt to include 
all experts in one category. They range from, for          
example, the translator of foreign languages to a per-
son who can explain advanced scientific concepts and 
from describing practices in highly technical areas,         
including surgery22.’ 
 
The English Courts could certainly learn from          
models across the World. In French Courts, Experts 
are selected by the judge, and an official list exists with 
the President of the Regional Committee (CRCI)23,           
although the Judge in French Courts may bypass         
expert opinion in reaching their own conclusions24. 
For an Expert to be listed, their name must first be put 
forward by a colleague, with enrolment requiring en-
dorsement by a panel of Magistrates and Experts25.  
This is then followed by a two-year probationary           
period with 5-year revalidation cycles (with evidence of 
continuous professional development), with termina-
tion at 70 years of age (no new cases from this point)26.  
And concerns regarding Expert reports can be              
addressed with the regulatory body.   
 
This lies in stark contrast to the English Courts where 
Experts are still not properly regulated, and solicitors 
choose Experts quite often based on word-of mouth27.  
Experts with negative judicial reviews are still selected, 
often in an attempt to ‘shake the tree’ before a case 
even goes to Court. Retired Experts are still being 
used despite the lack of contemporary clinical experi-
ence. Although there will always be a need for Experts 
to be able to provide an opinion on historic cases 
where current clinical Experts may not have been in 
practise, those cases are few and far between. But 

there is a responsibility on the legal profession too to 
ensure they don’t just hire the bull in the China shop 
to merely shake down the tree prior to cases going to 
Court. Ultimately, every case should prepare for 
Court, and currently, it is left to the Court to weigh-up 
the Expert’s credibility. 
 
And why does this matter to the medical profession 
and the clinicians on the front line? Simply because 
we cannot do our jobs, if we know our work will be 
scrutinised by Experts who seek financial gain over 
patient safety. Regulation and accountability are two 
mechanisms that will put faith back into our legal         
system. And for the Expert; it is important to always 
remember, that you have a duty to the Court, and not 
to your lawyer. 
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Whatever the area of expertise, whatever the line of 
country, the legal, forensic, professional and ethical 
duty of the expert remains always the same. The         
particular facts of the particular case are merely the 
background.  In this case it happened in a brain dam-
aged small child case. The child had a rare benign 
brain tumour, which overproduces fluid and in the 
elasticity of the child’s brain grows abnormally fast, 
and unless promptly discovered and operated upon 
in due time will lead to brain damage. Unfortunately 
in this case the problem was not discovered in time 
and brain damage resulted, and a negligence claim 
was made.  Apparently the normal protective proce-
dure in the profession is for two or more head mea-
surements to be taken at a six week interval. The claim 
alleged that the responsible carers had failed to notice 
the head growth, failed to inspect the head, failed to 
measure the head, failed to measure the head prop-
erly, failed to measure often enough, and at the cor-
rect intervals.   
 
There were four expert witnesses, three of whom in 
effect agreed with each other and were acceptable to 
the judge.  The fourth witness, who happened to be 
instructed by the defence, did not please the judge.   
 

His assessment was damning:  
She was illogical.   
Her evidence did not represent a body of responsible, 
reasonable and respectable opinion.  
Her evidence was at odds with the textbooks.  
Her evidence was at odds with the other witnesses.  
She seemed to think that only one measurement 
would have been acceptable, though obviously no 
comparison would then have been possible.  
She seemed to think that two or more measurements 
and at unconventional times would have been suffi-
cient.  
She maintained her position despite all the counter-
vailing evidence. 
 
She was adamant. 
She insisted that the measurement techniques were 
not effective anyway. 
 
XM v Leicestershire NHS Trust [2020] EWHC 3102 
QB; [2021] Med LR 79, paragraphs 388-389.  
 
© Alec Samuels 
 

ISSUE 40 IFINAL.qxp_Layout 1  29/12/2021  09:55  Page 34



E X P E RT  W I T N E S S  J O U R N A L       35 D E C E M B E R  2 0 2 1

Expert Witnesses: TUI Or Not TUI 
– Should A Party Ask A Question?

The Claimant relies upon an expert’s report. The        
Defendant doesn’t. Which approach should the Court 
take:  
l  that the Defendant, who does not challenge any          
aspect of the expert’s report, is entitled to submit at 
the conclusion of trial that the expert’s conclusions 
shouldn’t be accepted.  
l  that any party must challenge the evidence of any 
witness that they wish to submit should not be                 
accepted?  
Well, the Court of Appeal, by a 2 to 1 majority                
decision, considered the first approach to be correct.  
This is the case of Griffiths v TUI (UK) Ltd [2021] 
EWCA Civ 1442 – a package holiday gastric illness 
case, which has been the subject of 2 appeals. 
 
The Claim 
Mr Griffiths fell ill with gastric symptoms on the            
second day of a 2 week package holiday, having eaten 
most of his meals at the hotel.  He experienced some 
improvement in his symptoms after visiting a phar-
macist, before worsening to the point of requiring  
hospital treatment for gastroenteritis. 
 
Mr Griffiths brought a claim alleging that his illness 
was caused by poor hygiene at the hotel.  The claim 
was allocated to the multi-track.  Mr Griffiths relied 
upon an expert report from a microbiologist on the 
issue of causation.  The Defendant chose not to rely 
upon any expert report. 
 
The microbiology report was described by HHJ          
Truman at first instance as ‘minimalist’.  It contained 
only 4 paragraphs, 2 of which were the reasoned 
opinion.  The report concluded that Mr Griffiths had 
acquired gastroenteritis from contaminated food or 
fluid at the hotel.  It discussed other possible illnesses 
and sources of infection, provided reasoning as to why 
some (but not all) other possibilities were not the likely 
illness and cause, and provided information on the in-
cubation periods of common bacteria. 
 
The Defendant raised CPR Part 35 questions of the 
expert, including asking him to discuss the range of 
opinion – a mandatory requirement of CPR Part 35 
which was not complied with in the original report.  
These questions were met with short answers from the 
expert with little reasoning. 
 
First Instance 
HHJ Truman accepted Mr and Mrs Griffiths’ lay           
evidence about the nature and timing of his illness, as 
well as what was consumed and where.  However, the 
claim failed on causation.  No live expert evidence was 
heard at trial.  HHJ Truman found that the written 

microbiology evidence was deficient in a number of 
respects, including that there was no explanation for 
why a meal eaten at the airport before arriving at the 
hotel was not the likely cause, no explanation as to 
why non-food related transmission was not the likely 
cause, that there was a lack of reasoning between one 
stated incubation period and the illness, and a lack of 
comment on hygiene procedures at the hotel. 
 
HHJ Truman concluded that the microbiology          
evidence was not sufficient for the Claimant to prove 
their case on causation.  The claim was dismissed. 
 
First Appeal 
Mr Griffiths appealed.  Martin Spencer J found: 
l  that the report was not a bare ipse dixit (assertion 
without reasoning), despite there being some        
deficiencies.  
l  that a Court was entitled to reject a report that was 
a bare ipse dixit, even if it was uncontroverted.  
l  that if a report was not a bare ipse dixit, a Court  
was not entitled to reject a report that was truly              
uncontroverted.  
Martin Spencer J found that the microbiology report 
and Part 35 answers were truly uncontroverted in 
that the Defendant did not call any evidence to chal-
lenge them, and that the Defendant did not under-
mine the factual basis of the report through cross 
examination of the lay witnesses, or by cross exami-
nation of the expert.  
The Claimant’s appeal was allowed. 
 
Court of Appeal 
The Defendant appealed to the Court of Appeal. 
 
Asplin LJ and Nugee LJ considered that there was no 
absolute rule that the Court is bound to accept un-
controverted expert evidence that complies with CPR 
Part 35.  They found that there was a distinction be-
tween the requirement to challenge and provide an 
opportunity for explanation to a witness whose cred-
ibility or veracity is to be impeached, and a witness 
whose credibility was not in issue.  They concluded 
that the Defendant’s approach of leaving criticism of 
the expert to closing submissions may have been ‘high 
risk’, but it was not unfair. 
 
It was stated that if the expert had provided a few  
sentences of explanation to the questions raised in 
Part 35 questions, this may have been sufficient for the 
Claimant to have discharged the burden of proof.  
However, Bean LJ gave a powerful dissenting          
judgment, concluding that rejecting the expert’s re-
port without being controverted or challenged 

by Aneurin Moloney
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amounted to an unfair trial.  He accepted that whilst 
the Defendant was entitled to sit back until submis-
sions, it was trite law that a party is required to chal-
lenge the evidence of any witness of the opposing 
party whom they submit should not be accepted on a 
point.  He considered that this was not confined to 
challenges where it is to be submitted that the witness 
had lied. 
 
Bean LJ did not agree with Martin Spencer J that a 
judge was effectively bound to accept the evidence of 
an expert that was not controverted by other evi-
dence, but did agree that this would be the case if the 
opposing party chose not to cross examine that expert 
for tactical reasons. 
 
About the author 
Aneurin Moloney 
Aneurin specialises in clinical negligence and personal 
injury claims. His clinical negligence practice covers a 
wide range of medical disciplines. He is regularly in-
structed in claims arising out of delays in diagnosing 
cancer, delays in diagnosing neurological conditions 
(such as stroke and subarachnoid haemorrhage),         
surgical errors, and hospital acquired infections. 
 
He also has related expertise in inquests and medical 
product liability. 
 
www.gatehouselaw.co.uk 

Mr Manu Sood 
Consultant Plastic Surgeon 
MS, MCh (Plast), FRCS (Plast) 
 
Mr Manu Sood is a Consultant Plastic Surgeon, based at the internationally renowned St Andrew’s Centre for  
Plastic and Reconstructive Surgery. He has over 18 years’ experience in reconstructive surgery, hand surgery  
and cosmetic surgery as a Consultant in both the NHS and the private sector. Alongside his clinical practice he conducts clinical  
research, teaches Senior Trainees and Consultants and was an Examiner for the British Society for Surgery of the Hand for 10 years. 
 
Mr Sood trained extensively in plastic surgery, before becoming a Consultant in the NHS and developing his private practice. He was 
the Clinical Tutor in Plastic Surgery for three years with responsibility for the training of Plastic Surgeons prior to their appointment as 
Consultants. Mr Sood was a member of the Board of Examiners for 5 years for the British Society of Surgery for the Hand which is 
responsible for setting standards for Hand Surgery in the UK. He is regularly invited to lecture to Senior Trainees and Consultants at 
both national and international meetings. 
 
His special interests include: 
    1. Complex hand and microsurgery including, Arthritis, Carpal Tunnel Syndrome, Cubital Tunnel Syndrome,  

De Quervain's Tenosynovitis, Dupuytrens Contracture, Ganglion, Mucous Cyst, Nerve Compression, Nerve Injuries  
and treatment of hand fractures. 

 
     2. Facial reconstruction following skin cancer surgery, including basal cell carcinoma, squamous cell carcinoma and  

malignant melanoma. 
 
    3. Breast surgery including Breast Augmentation, Breast Reduction (Reduction Mammoplasty), Breast Uplift (Mastopexy),  

Male Breast Surgery and Correction of Inverted Nipples. 
 
Mr Sood also performs the full range of cosmetic surgery procedures. 
 
Contact 

Tel: 01277 840 140 - Fax: 01277 829 918 
Email: plasticsurgery@manusood.co.uk - Web: www.manusood.co.uk 
PO Box 7191, Ingatestone, Essex SM4 9WA 

Mr D Phillip Thomas 
Consultant Trauma and Orthopaedic Surgeon 
MB, BS, FRCS (Trauma & Orthopaedics) 
 
I am a full-time Consultant working in a busy teaching hospital. 
 
I have been writing reports for 20 years and currently write about 200 reports  
per year (Claimant 60%; Defendant 20%; SJE 20%). 
 
My areas of expertise are general orthopaedic trauma, paediatric trauma and 
road traffic accident trauma (including whiplash); I regularly undertake medical 
negligence work in my main areas of expertise: paediatric orthopaedics 
(including late diagnosis of hip dislocation in children) and adult hip surgery, 
hip arthroscopy and arthroplasty surgery. (Including failure of metal on metal  
hip replacements). 
 
I have attended several seminars related to report writing and courtroom skills 
and have completed the Cardiff University Bond Solon Certificate (CUBS) in  
expert witness training. 
 
My CV includes several trauma related publications in peer review journals.  
 
Contact 
Tel: 02 920 836 719 
Mobile: 07939 536 979 
Email: gjonesmedlegal@gmail.com 
Website: www.cardiffhipreplacement.com 
Cardiff Bay Clinic, Celtic Gateway, Dunleavy Drive, Cardiff, CF11 0SN 
Area of work:South Glamorgan 
 
 
 

ISSUE 40 IFINAL.qxp_Layout 1  29/12/2021  09:55  Page 36



E X P E RT  W I T N E S S  J O U R N A L       37 D E C E M B E R  2 0 2 1

Scientists Find Vital Link to  
Identify People at Risk of Aneurysms

A new study published in BMJ Open has measured 
for the first time a link between variations in size of 
the brain’s arteries and the likelihood of a cerebral 
aneurysm, providing scientists with a new screening 
tool to monitor people at risk. 
 
Lead researcher, University of South Australia            
neuroanatomist, Dr Arjun Burlakoti, says imaging 
tests of 145 patients showed that people with asym-
metric brain arteries have a significantly higher chance 
of developing an aneurysm, a ballooned vessel in the 
brain, that can rupture and cause a haemorrhagic 
stroke. 
 
“A subarachnoid haemorrhage is the most dangerous 
type of stroke and occurs when a brain aneurysm 
leaks or ruptures, causing bleeding into the brain, 
killing more than 50 per cent of affected people,” Dr 
Burlakoti says. 
 
“A lot of small, unruptured aneurysms go undetected 
in commonly used imaging techniques. They may not 
be diagnosed until they grow sufficiently to cause 
symptoms or rupture, often when it is too late. 
 
“We looked at brain images of people with aneurysms 
and found that the four arteries entering the brain 
box, dividing into multiple segments and supplying 
blood to the brain, were not in proportion to each 
other, thus increasing peaks in blood pressure and 
predisposing them to ballooned blood vessels.” 
 
Where the front part of the brain arterial network (the 
anterior cerebral artery, or A1) differs in left and right 
diameter ratio by up to 1.4, people have an 80 per 
cent risk of developing aneurysms in that region, the 

most common location of ruptured aneurysms. Those 
with symmetrical ratios below 1.4 have a 7.8 per cent 
equivalent risk. 
 
Cerebral aneurysms cause almost 500,000 deaths 
worldwide each year, half of them occurring in people 
under the age of 50, with women at greater risk. 
 
The main symptom of a burst aneurysm is a sudden, 
severe headache, often accompanied by double vision, 
nausea and vomiting, a stiff neck, muscle weakness, 
confusion, seizures and cardiac arrest. 
 
If detected early, aneurysms can be monitored and 
slowed by controlling blood pressure with medication 
and diet and lifestyle changes. They can also be surgi-
cally clipped or removed but this also carries risks of 
brain damage or stroke and is only recommended if 
there is a high risk of rupture. 
“Based on our findings, MRI and CT angiograms will 
determine whether people have asymmetrical brain 
arteries and if so, they should be screened regularly 
for cerebral aneurysms,” Dr Burlakoti says. 
 
He collaborated with Dr Jaliya Kumaratilake, Dr 
Jamie Taylor and Prof Maciej Henneberg at the Uni-
versity of Adelaide, Royal Adelaide Hospital and Uni-
versity of Zurich, respectively, in this study. 
 
 

It’s called a silent killer. Warnings are rare, but of the million people who suffer 
a ruptured brain aneurysm each year, almost half will die and only a third will 
recover without disabilities.

Dr Giles Elrington 
General Neurologist - MBBS (Hons), MD, FRCP 
 
Dr Giles Elrington is a General Neurologist with special interest in clinical neurology, headache, multiple 
sclerosis, migraine and neuropsychiatry. He regularly manages other common neurological diseases  
including epilepsy, Parkinson's disease, spinal and peripheral nerve disease. 
 
Dr Elrington's key skills are in clinical diagnosis, and medical management. He qualified in 1980 from 
Barts, with honours in Surgery and in Clinical Pharmacology. Dr Elrington accepts medico-legal instruction 
in personal injury, medical negligence, family and employment cases. 
 
Dr Elrington consults at: 
The Zen Clinic, 143 London Road, Tollgate, Colchester, Essex, CO3 8NZ 
Spire Wellesley, Eastern Ave, Southend-on-Sea, SS2 4XH 
10 Harley Street, London, W1G 9PF  
 
Correspondence address: 44 Lexden Road, West Bergholt, Essex, CO6 3BX 
Contact: Nicola Burke - Medical Legal PA to Dr G Elrington -  
Tel: 07752 872 764 - Email: elringtonmedicallegalpa@gmail.com

Let us do the searching for you  
If you require an expert fast call our free  

telephone searchline on  

0161 834 0017 
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Medicolegal Aspects  
of Cauda Equina Syndrome

The spinal cord lies protected by the vertebrae and is 
surrounded by 3 meningeal layers. It is also protected 
by spinal fluid in the spinal canal. 
 
The Cauda equina is the name given to those nerve 
roots which lie distal (furthest from the brain) to a 
structure known as the Conus Medullaris, which itself 
ends at the level of the intervertebral disc between the 
1st and 2nd lumbar vertebrae. 
 
These segments of the spinal cord contain nerves         
that supply the genital / urinary tract, and the lower 
gastrointestinal tract. 
 
A number of pathological processes can cause              
compression of the nerve roots in this area including 
spinal stenosis, trauma, metastatic or primary tumours 
of the spine, or infection. However cauda equina syn-
drome (CES) is most commonly seen after posterior 
prolapse (herniation) of an intervertebral disc in           
the lumbo-sacral region. Estimates have suggested 
that cauda equina syndrome occurs in 1-5% of all         
prolapsed lumbar discs. 
 
Cauda equina syndrome is the name given to the               
clinical picture that comprises loss of sensation to the 

perineal area, a loss of control of the anal and urethral 
sphincters, and a loss of sexual response. CES is             
normally divided into two phases. 
 
Patients with “incomplete Cauda Equina Syndrome” 
(CESI) present with sensory changes that include loss 
of sensation of the perineal area. There may also be a 
lack of sensation of bladder filling, a loss or desire to 
pass urine, and a poor urinary stream, but critically 
these patients have not yet developed urinary reten-
tion or overflow urinary incontinence. 
 
The second phase is Complete Cauda Equina          
Syndrome with urinary retention (CESR). In this 
phase patients proceed to painless urinary retention 
with or without overflow incontinence. 
 
Early intervention is critical to the recovery of patients 
with CES, but the condition is often misdiagnosed as 
“back pain” or “sciatica” and the patient discharged 
home until the patient re-presents with CESR. Most 
authors are agreed that the outcome from a neuro-
logical, and urological, perspective are improved if 
surgical decompression takes place before the patient 
has progressed to CESR. 
 

by Chris Dawson MS FRCS LLDip, Consultant Urologist 

Mr Dawson is a Consultant Urologist with over 24 years experience.  
He has formal training in personal injury and medical negligence reporting  
and completed the Bond Solon Expert Witness Course in 2006. In 2008  
he completed a Diploma in Law at the College of Law in Birmingham. 
 
Mr Dawson has 17 years of medico legal report writing and expert  
witness work and has completed over 1300 reports, He has completed  
numerous Fitness to Practise reports for the General Medical Council. 
 
He is the author of the ABC of Urology, now in its 3rd edition, and also co-edited the Evidence  
for Urology which won first prize in the urology section of the BMA Medical Book Competition  
in 2005.  
 
Mr Dawson is happy to accept instructions for personal injury, clinical negligence and condition 
and prognosis reports. 
 
 
M: 07711 584939  
E: expertwitness@chrisdawson.org.uk
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Liability in cases of CES normally revolve around the 
actions of GPs, A/E staff, Orthopaedic staff, and          
Neurological surgeons involved in the diagnosis and 
management of the Claimant’s condition. 
From a medicolegal perspective the Urologist is           
usually asked to provide a condition and prognosis  re-
port, although occasionally questions will be asked 
with relation to causation as well. 
 
Causation can sometimes be challenging to address 
because it can be difficult based on the medical records 
to determine whether or not the patient developed 
CESR, and at what point in time it happened. 
 
Condition and prognosis by contrast is usually more 
straightforward.  Patients who develop CESR may be 
left with the following urological symptoms in the 
longer term. 
 
•   An inability to perceive that the bladder is full /  
     empty  
•  The patient may be unable to pass urine and/or  
     may not completely empty their bladder. As a  
     consequence they may need to perform clean  
     intermittent self catheterisation on a daily basis to 
     ensure that their bladder empties fully  
•  There may be urinary incontinence   
•  Men may no longer be able to obtain an erection,  
    and may have an inability to reach orgasm and  
    ejaculate semen 
•   Women may experience a loss of vaginal and  
     clitoral sensation (and thus derive significantly  
     reduced pleasure from sexual intercourse), as  
     well as the loss of the ability to reach orgasm  
•  There may be bowel problems including faecal  
     incontinence 
 
By the time that litigation is underway it will normally 
be a few years since the time that the Claimant devel-
oped CES. By this time any further recovery in            
urological or sexual function is unlikely. Thus the 
Urologist is normally able to give a clear view about 
the prognosis for the Claimant’s symptoms. 
 
In Summary, CES is a rare syndrome, but one with 
devastating consequences for the Claimant if the early 
signs are misdiagnosed.   

If diagnosis and successful treatment occurs during 
the phase of CESI whilst bladder and bowel function 
remains relatively normal then most patients        
retain bladder and bowel control as well as sexual 
function.  However if CESR develops then recovery 
of urological and sexual function is significantly less 
likely. 
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Mr Andrew Baird is a Consultant in Adolescent and Reconstructive Urology. He graduated from The University of Liverpool Medical School in 1995 and trained 
in general surgery and urology before beginning higher surgical training in adult urology in the Mersey Region. 
 
His research interests include the long term outcomes for Bladder Exstrophy/Epispadias complex, and long term outcomes of reconstructive urological surgery 
in children and young adults. Mr Baird is a panel reviewer for a number of Urological journals, and a regular invited speaker at International events talking on 
Exstrophy/Epispadias, Adolescent Urology and Transitional Care. 
 
Mr Baird regularly undertakes medicolegal cases in the areas of medical negligence (for plaintiff or defendant) and personal/accidental injury claims.  
His areas of specialist urological expertise are reconstructive urology, voiding dysfunction, adolescent urology and some areas of paediatric urology. 
 
   Tel: 0151 529 3775 (secretary) - Alternate Tel: 0151 709 7066 (medicolegal venue) 
Email: info@andrewbaird-urology.co.uk - Web: www.andrewbaird-urology.co.uk 
Practice address: Sefton Hospital, 1 Kenilworth Road, Blundell Sands, Liverpool, L23 3AD 
Medicolegal consultations address: 88 Rodney Street, Liverpool, L1 9AR

Mr Rakesh Bhardwaj   

Consultant Colorectal and General Surgeon,  
Clinical Lead Colorectal Surgery 
MD FRCS FRCS(Ed) FRCS(Gen Surg) PG Med Law 
 
Mr Rakesh Bhardwaj is a Consultant Colorectal and General Laparoscopic 
Surgeon based at Dartford, Greater London. He is Clinical Lead for  
Colorectal Surgery. 
 
Mr Bhardwaj has expertise General and Colorectal Disorders. His main  
interests are the treatment of Colon and Rectal Cancer and Inflammatory 
Bowel Disease (Crohn’s and Ulcerative Colitis). He also has a practice in 
Proctology dealing with anorectal conditions, including haemorrhoids,  
fistulae and fissures. 
 
His General Surgical interests include treatment of Inguinal and abdominal 
wall Hernias. He will also treat abdominal adhesions. He also deals with 
abdominal manifestations of haematological disease and deals with  
diseases of the spleen. 
 
He has a substantial emergency surgical commitment and will treat 
emergency surgical conditions of the abdomen. 
 
He conducts diagnostic and therapeutic colonoscopies and upper  
gastrointestinal endoscopies. 
 
Mr Bhardwaj currently undertakes medicolegal work at Harley Street,  
London. 
 
Mr Bhardwaj has attained the Cardiff University Bond Solon Civil Expert 
Certificate. 
 
Contact: Lindsay Mannion - Tel: 07388 187231 
Email: lindsaymannion@ymail.com 
Practice address: 10 Harley Street, London, W1G 9PF 
Correspondence address: Ebbsfleet Medical Consulting,  
Kuflink Stadium, Stonebridge Road, Northfleet, Kent, DA11 9GN
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RONALD A MILLER 
MBBS  MRCS  LRCP  ECFMG MS  FRCS  FRGS 

CONSULTANT UROLOGICAL SURGEON/UROLOGIST

I have more than 30 years of consultant urological experience having been Head of Department at  
The Whittington Hospital, Honorary Senior Lecturer at the Institute of Urology, University College and  

Royal Free Hospitals. I now work privately. 
 

I am a recognised expert in endoscopic renal, bladder and prostate surgery with more than 250 publications.  
I have specialist experience in gynaecological injuries, cauda equina cases, and urological cancer management  

(previously Chair of NLCN (urology) responsible for cancer standards). I regularly report on vasectomies,  
circumcision, torsion, and general urology cases. 

 
I undertake 100 cases per year; 10% single expert, 20% defendant, and 70% claimant work. I am fully trained in  
medico-legal work, and was voted Urology Expert Witness of the Year 2017. Terms and conditions and my CV 
can be viewed on my website www.ronaldmiller.com I receive instructions from most of the major medico-legal 

litigators in the United Kingdom and Southern Ireland both claimant and defendant. 
 

Contact:  
Telephone: 0208 341 1799 (Linda Morrell)  Fax: 0208 341 1823 

E-mail info@ronaldmiller.com  
Website:www@ronaldmiller.com  
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Stillbirths - Has Covid-19  
Led to an Increase in the Rate?  

Last summer researchers from St George’s Hospital 
in London began a retrospective study of pregnancy 
outcomes at their hospital. They compared two peri-
ods: from 1 October 2019 to 31 January 2020 (pre-
pandemic) and from 1 February 2020 to 14 June 2020 
(pandemic). They found that in the pre-pandemic pe-
riod there were 4 stillbirths (2 per 1000 births) while 
in the pandemic period there were 16 stillbirths (9 per 
1000). Their findings were published in the Lancet in 
August 2020.  
 
At the time, the lead author of the study, Professor 
Asma Khalil, said: “The Covid-19 pandemic has had 
a profound impact on healthcare systems around the 
world. Disruption to services, nationwide lockdowns, 
and fear of attending health care facilities mean that 
the adverse effects of Covid-19 are expected to have 
health consequences that extend beyond the deaths 
and disease caused by the virus itself.” 
 
In this piece I consider whether the disruption to          
antenatal and maternity services caused by the Covid 
pandemic, led to higher incidents of stillbirth.  
 
Official figures for births and deaths in 2020 will not 
be published by the ONS until February 2022. How-
ever, the ONS has now published provisional data on 
the number of stillbirths which occurred during 2020. 
These indicate that in 2019 there were 640,370 births 
in England and Wales and 2,522 stillbirths (0.39%). 
While in 2020 there were 615,557 births in England 
and Wales and 2,429 stillbirths (0.39%). At this stage, 
there does not therefore appear to have been an over-
all increase in the rate of stillbirths as a result of the 
pandemic.  
 
The UK continues to have one of the highest stillbirth 
rates across high income countries. In 2015 MB-
BRACE published a report considering perinatal 
death rates in term, singleton, normally formed, an-
tepartum stillbirths in England.  The report demon-
strated a huge variation in care and practices across 
the country. In November 2015 the Department of 
Health announced a new ambition to reduce the rates 
of stillbirth, neonatal and maternal deaths in England 
by 50% by 2030 and implemented a national policy 
entitled, “Saving Babies’ Lives” in an attempt to stan-
dardise maternity care across the country. While there 
remains a long way to go to meet the ambition of a 
50% reduction, since 2016 there has been a reduction 
in stillbirths each year.  While thankfully it appears 
there has been no significant increase in the rate of 
stillbirths during the pandemic, we have not seen this 
decrease in stillbirth rates which has been a trend over 
previous years. 

The provisional data also does not include any figures 
for neonatal deaths (deaths occurring within 28 days 
of birth).  These figures are unlikely to be available 
until the ONS publishes official figures in February 
2022. They also do not include figures for injuries sus-
tained during birth.  
 
The main purpose of antenatal care is to prevent / 
identify and treat conditions that may threaten the 
health of the fetus/newborn and/or the mother. It is 
clear that during the pandemic there was significantly 
reduced access to / engagement with routine antena-
tal services and it is hard to see how this could not have 
impacted on maternal and neonatal care.  
 
I am an Associate in the Clinical Negligence team at 
Clarke Willmott LLP. I practice solely in the field of 
clinical negligence and manage claims relating to all 
aspects of clinical negligence. I have a particular             
interest in claims involving obstetric and neonatal              
injuries.  
 
www.clarkewillmott.com

by Vanessa Harris, Associate, Clarke Willmott LLP 

Mr Gerard Cronin 
Nursing Care Expert 
BSc (Hons), Nursing MA (Healthcare), Diploma in Nursing & Registered Nurse 
 
I am a Registered Nurse and Medico Legal Expert with 25 years of full-time NHS  
experience. I remain clinically active as a Nurse within the private healthcare sector. 
 
I have worked as a medico legal expert since 2008. I have been fully trained in all          
aspects of the medico legal process including giving evidence in Court. I am fully         
conversant with CPR rules and directions. I have given evidence both in the Crown 
Court in England and to the Fatal Accident and Sudden Death Inquiry Court in Scotland. 
 
On average, I prepare 100 Medico Legal reports each year. My Defendant/ 
Claimant split currently stands at 30/70. 
 
My areas of clinical expertise include: 
General Nursing care A&E/Emergency Care 
Acute Assessment Unit Acute Medical Wards 
My company retains several Nursing and Midwifery Associates.  

We provide medico legal experts who are in current clinical practice in the           
following areas: 
Midwifery experts (Community & Acute).    Adult Nursing  
Paediatric Nursing   Practice/GP Nursing 
General Nursing   Respiratory Nursing 
Intra Venous therapy nursing   A&E Nursing 
Tissue Viability Nursing   Prison Nursing 
Mental Health Nursing   Learning Disability Nursing  

All of my Associates have been trained to produce CPR Part 35 compliant expert 
reports and have been trained in the provision of oral evidence to the Court.  
Contact: Gerard Cronin 
Mobile: 07757 301 280 
Email: info@croninsolutions.co.uk 
Website:   www.croninsolutions.co.uk 
Cronin Ltd, 64 Sackville Road, Southend on Sea, Essex, SS2 4UG 
Area of work: Nationwide and Republic of Ireland
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Minor Traumatic Brain  
Injuries: Human ‘Crash-Test 
Dummy’ Claim Successful

Stansfield v British Broadcasting Corporation [2021] 
EWHC 2638 (QB) 
 
“I find it astonishing that anyone thought that this exercise 
was a sensible idea. On his own account to camera, the 
claimant was simulating a road traffic collision of the sort 
that commonly causes injury.”  It is fair to say that Mrs 
Justice Yip did not mince her words. She was clearly 
critical of the environment which led to a BBC televi-
sion presenter suffering injury whilst carrying out  
various experiments as human ‘crash-test dummy’. 
 
The presenter, who had a considerable scientific        
background, stated to camera himself that the exper-
iment was not recommended. The BBC had been 
warned of the danger themselves, yet the tests went 
ahead. The presenter, Jem Stansfield, alleged that he 
suffered a “constellation of symptoms” producing a seri-
ous degenerative effect on his health and all aspects 
of his life. The BBC, on the other hand, argued that 
the tests left him with little more than “a moderate 
whiplash injury with depressive symptoms can properly be          
attributed to the crash tests.” 
 
Having considered a raft of factual and expert               
evidence, the Claimant was awarded damages valued 
at just over £1.6 million, reduced to account for the 
agreed liability split (two-thirds in favour of the 
Claimant) reached prior to the hearing. 
 
This judgment has been eagerly awaited, adding to 
the growing catalogue of decisions dealing with issues 
relating to minor and mild traumatic brain injury. 
 
After a short hiatus since Hibberd-Little v Carlton [2018] 
EWHC 1787 (QB) and Joseph v The Commissioner of Po-
lice of the Metropolis [2018] 5 WLUK 490, mTBI claims 
show no sign of disappearing and are likely to remain 
a hotly contested type of case as scanning/medicine 
develops and new legal arguments emerge. 
 
Putting aside the Claimant’s high profile and the          
unusual circumstances, the case sees many of the             
issues dealt with in the likes of Siegel v Pummell [2014] 
EWHC 3409, Hibberd-Little and Long v Elegant Resorts 
[2021] EWHC 1330 (QB) considered again and gives 
us some interesting new lessons to take away. 
 
As highlighted in the judgment, the burden of              
causation rests with the Claimant in these cases, and 
that in this instance, the Claimant was to prove that 
“the symptoms upon which he relies to underpin his claim were 

caused by the crash tests.” Mrs Justice Yip stated that “I 
shall remind myself where the onus of proof lies,” and “I keep 
in mind at all times that it is not for the defendant to establish 
an alternative explanation for the symptoms which are al-
leged.” It is helpful to have this principle reaffirmed as 
often claims will be framed in a way where Defendants 
feel compelled to offer an alternative explanation for 
the Claimant’s symptoms. 
 
Weighing the factors for and against an organic brain 
injury carefully, the judge felt on balance there was an 
organic injury. This is of particular interest as she 
found an absence of clear evidence of post traumatic 
amnesia, usually a significant plank of any mTBI 
claim. 
 
Although the judge had reservations about the 
Claimant’s reliability as a witness and noted at times he 
was “somewhat evasive”, “a poor historian” and his           
recollection on certain issues “not reliable”, she accepted 
he was “doing his best to give honest and accurate evidence”. 
 
As is common in claims of this nature that reach trial, 
loss of earnings is by far the largest head of loss,              
accounting for 94% of the damages awarded. 
  
Background 
The Claimant conducted the series of crash tests in 
February 2013 for a BBC TV television programme, 
which involved him being strapped in a rig and           
propelled into a post. The experiment was intended 
to replicate the impact of a car hitting a lamppost. He 
alleged that he subsequently suffered a litany of symp-
toms, including “chronic pain in the spine, head and face; 
visual disturbance; tinnitus; headaches; dizziness; nausea; 
vertigo, disturbed sense of smell; fatigue and reduced mental 
stamina; sleep disturbance; intolerance/sensitivity to noise and 
light; cognitive difficulties and personality change.” 
 
This forced his exit from the TV show around 12 
months later and preventing any subsequent        
employment other than sporadic consultancy work. 
The Claimant issued a claim against the BBC (“the 
Defendant”), seeking general damages, loss of earn-
ings, and a variety of other special damages. As stated 
above, it was agreed that the Defendant would carry 
two-thirds of the liability for the claim, with the 
Claimant contributorily negligent for one-third. The 
issue of quantum (and causation) was much more  
contentious.  
 

High Court critical of human 'crash-test dummy' experiments on BBC show, 
leading to award in excess of £1.5 million for injured presenter suffering from 
traumatic brain injury 
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The Defendant reiterated the onus of proof was on 
the Claimant, and that ultimately, the claim was only 
of modest value. 
 
Consequences on the Claimant’s health 
The Court considered the impact of the crash tests,  
effect and ongoing consequences. 
 
Reviewing the expert medical and factual evidence, 
the judge was keen to highlight that the various in-
juries formed part of a jigsaw, and alone could not ex-
plain the ongoing significant impairment experienced 
by the Claimant. 
 
The judge concluded that the Claimant suffered an 
intrusive whiplash injury and a mild traumatic brain 
injury in the tests. On the issue of audio-vestibular in-
juries, the evidence of the Claimant’s expert was pre-
ferred, with the experiments being held responsible 
dizziness, balance problems and the onset of tinnitus 
sometime after the incidents. Finally, in relation to the 
Claimant’s psychiatric condition, the Claimant “had 
suffered organic injury upon which a significant psychologi-
cal reaction was superimposed.” This reaction, a combi-
nation of depression and somatic symptom disorder, 
was held to be caused by the effects of the crash ex-
periments. The conclusion of the litigation was iden-
tified as likely to provide benefit to the Claimant’s 
stress, but that the psychiatric condition would not en-
tirely resolve on conclusion. 
 
It was acknowledged that some elements of the claim 
could not be fully explained and were subject to            
differing opinions. However, the claimant was found 
to be “genuinely suffering a range of significant physical and 
emotional symptoms which mean that his life is substantially 
impoverished compared to the position before the crash tests.” 
 
The Defendant had submitted that the Claimant had 
failed to mitigate his loss by ignoring a recommenda-
tion for treatment with antidepressants. Mrs Justice 
Yip found that the Defendant had failed to prove 
this, nor provided any indication as to how any such 
failure should be reflected. The Court found that his 
unwillingness to follow the recommendation was 
“part of the claimant's complex presentation,” and there 
was no evidence 
 
Valuation of the claim 
Having considered this, the Court considered the         
valuation of the claim, including the impact on the 
Claimant’s earning capacity, and his career trajectory. 
 
In respect of general damages, the Court did not        
consider it appropriate to make an award for loss of 
congenial employment, as the loss of his career was 
fundamental to the loss of amenity suffered. There-
fore, the award for PSLA took into account the impact 
on his career, and self-esteem.  The suitable Judicial 
College guideline was bracket (iii) for moderate brain 
damage, with an award of £65,000 appropriate. 
 
The loss of earnings represented the largest element 
of the claim, involved the traditional comparison of 
what he was likely to have earned but for the injury, 
and the earnings he had received, and would receive 
in future. 

Mrs Justice Yip acknowledged that the Claimant had 
a well-established television career carrying a steady 
income stream, with the likelihood of greater success.  
There were likely to have been variations year-to-year, 
and it was accepted that predicting the career of a tele-
vision presenter was difficult, albeit the skills of the 
Claimant would have been transferrable to produc-
tion and engineering work should presenting oppor-
tunities decline.  The Court assessed his gross earnings 
for the years to date, then assessed the sum of 
£265,000 per annum for future loss, with appropri-
ate reductions for commission and fixed overheads. 
 
On the issue of care, the Claimant’s expert was            
considered to have over-inflated the claim, with refer-
ence to the inclusion of a claim for a bed for £10,000, 
when a suitable alternative was valued at £600. The 
claim of past care was assessed at £18,750, reflecting 
the gratuitous nature of the care provided by the 
Claimant’s wife. However, there was limited provision 
for future care, restricted to an allowance for DIY and 
some activities. 
 
The total damages award totalled £1,617,286.20           
following the reduction for contributory negligence. 
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Biopsychosocial  
Adjustment to  
Musculoskeletal  
Injuries Following  
a Road Traffic  
Accident 

Department of Transport (DfT) data derived from the 
Collision Reporting and Sharing (CRaSh) system used 
by the majority of Police Forces in the UK indicate that 
there were 153 358 road traffic accidents in the UK in 
2019 – the last full year before the COVID-19 pan-
demic in 2020. Of these, there were 1752 fatalities 
(1.2%), 30 144 (19.7%) people deemed to have a Seri-
ous Injury, and 121 262 (79.1%) who were recorded 
as having a Slight Injury (DfT, 2020).  There was a 20-
25% drop-off in the casualty rates in the various cate-
gories in 2020 due to the COVID-19 pandemic.  
However, the figures from the several years prior to 
2019 are comparable and indicate a plateau in fatality 
rates and a slight decline in non-fatal casualties (DfT, 
2021a). 
 
Serious Injury is defined as “An injury for which a  per-
son is detained in hospital as an “in-patient”, or any of the fol-
lowing injuries whether or not they are detained in hospital: 
fractures, concussion, internal injuries, crushing, burns (ex-
cluding friction burns), severe cuts, severe general shock re-
quiring medical treatment and injuries causing death 30 or 
more days after the accident.” (DfT, 2021b) 
 
Slight Injury is defined as: “An injury of a minor             
character such as a sprain (including neck whiplash injury), 
bruise or cut which are not judged to be severe, or slight shock 
requiring roadside attention. This definition includes injuries 
not requiring medical treatment.” (DfT, 2021b) 
 
Whilst the methodology used to collate the statistics 
on RTA casualties has not been consistent over the 
years and across police forces, there is consensus that 
the above figures are a reasonably accurate represen-
tation, and if anything, may have under-estimated the 
prevalence of non-fatal RTA casualties because of 
under-reporting. Furthermore, due to a combination 
of inherent variability in how symptoms present after 
an RTA, and how they are reported and assessed, it is 
not possible to gauge accurate information about the 
different types of injuries (e.g., head injury, muscu-
loskeletal injuries, internal organ injuries etc.). That 
said, there is a recognition across most countries that 
musculoskeletal (MSK) injuries predominate in RTAs 
(Gane et al., 2021).  

Physical and Psychosocial Injuries 
MSK injuries after RTAs can constitute a combination 
of soft tissues injuries and fractures/ dislocations which 
in turn can be from “open wounds” or “closed 
wounds”, giving rise to the following broad classifica-
tion: 1) Closed soft tissue injuries (e.g., whiplash to 
neck from rapid acceleration and deceleration of the 
head and neck, other strains, sprains, contusions and 
build-up of oedema; 2) Open soft tissue injuries (e.g., 
lacerations, punctures etc.); 3) Open fractures and dis-
locations – sometimes called compound fractures (the 
bone pokes through the skin and can be seen, or a 
deep wound exposes the bone through the skin); and 
4) Closed fractures and dislocations – sometimes called 
simple fractures (the bone is broken, but the skin is  
intact) (Alsheikhly & Alsheikhly, 2018). 
 
The understanding of psychological and psychosocial 
responses to MSK injuries after RTAs draws on the 
well-established and evidence-based biopsychosocial 
approach which is based on the premise that human 
functioning is determined by a complex and dynamic 
interaction between biomedical, psychological, and so-
cial-environmental factors. Therefore, how a person’s 
symptoms present, the course that the symptoms or 
injuries might take, the ongoing impact on function-
ing and quality of life, and the response to treatment 
and rehabilitation will be affected by this ongoing in-
terplay between the biopsychosocial processes (Sam-
borec et. al, 2018). Terms such as Whiplash Associated 
Disorder (WAD) and Chronic Pain (also referred to as 
Persistent Pain) capture the broader constellation of 
physical and psychosocial symptoms and processes 
that feature in post-accident MSK presentations and 
can help to guide clinicians and litigators away from 
an overly biomedical assessment of prognosis.  
 
A fundamental proposition which emerges from the 
biopsychosocial approach, and which has been well-
supported by scientific research into chronic illness 
and chronic disability is that current, ongoing, and 
longer-term impact of MSK injury from an RTA can 
and does go beyond the normal biomedically         
expected parameters of recovery, both in terms of         

by Dr Aftab Laher 
Consultant Clinical and Health Psychologist, PsyWorks Ltd
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becoming protracted over time and also through                
insidiously pervading much wider aspects of the suf-
ferer’s life (Campbell et al., 2018; Iezzi & Duckworth, 
2018; Rissenen et al., 2017). This wider-hitting and 
longer-term impact is often an emergent biopsy-
chosocial aspect of the person’s understandable coping 
responses  to their post-accident MSK and non-MSK 
injuries (in real-life terms – their daily struggle) and 
cannot automatically be assumed to be a sign of ma-
lingering and/ or poor motivation to recover. The text-
book orthopaedic trajectory of post-RTA whiplash of 
similar magnitude in two people of commensurate 
age, sex, build and prior medical history might rea-
sonably be assumed to be similar.  However, consider 
if one of the injured people was on the verge of a 
much desired professional career as a squash player 
and they were due to play in a very important annual 
tournament one month after their RTA in which they 
might have been offered a professional contract.   
Assessment Considerations  
The mainstay of any credible biopsychosocial assess-
ment will of course be a comprehensive and in depth 
clinical interview. In addition, there are numerous 
questionnaires and scales, mostly of a self-report for-
mat,  which have been developed to complement a 
clinical assessment and which help to elicit informa-
tion about pre-accident and post-accident psychoso-
cial status. I do not have space here to discuss specific 
measures or tools suffice to say that they exhibit vary-
ing degrees of psychometric robustness (principally in 
respect of reliability and validity). As such, this should 
be borne in mind when using and/ or interpreting the 
responses on these questionnaires and scales.  
Whilst the natural complexity of human difficulties 
means that we cannot neatly pigeon-hole different 

symptoms and responses associated with post-RTA 
MSK injuries, the biopsychosocial framework offers a 
useful guide by way of the following five dimensions or 
factors and the interactions between them: 1) Physi-
cal; 2) Emotional; 3) Cognitive; 4) Behaviour and           
activity; 5) Social-Environmental. (See below) 
 
Diagnostic Considerations 
To cross the clinical threshold for a diagnosis of a 
major psychological disorder in accordance with the 
latest edition of the Diagnostic and Statistical Manual 
of the American Psychiatric Association (DSM-5, APA 
2013) or the latest edition of the International Classi-
fication of Disease developed by the World Health Or-
ganisation (ICD-11, WHO, 2019), the following is 
important: a) there needs to be the presentation of 
certain biopsychosocial symptoms or disturbance; b) 
the range, magnitude and, (sometimes) duration of 
such symptoms or disturbance would be, in some way, 
in excess of what would normally be expected - bear-
ing in mind contextual factors; and c) there would 
need to be “significant impairment in social, occupa-
tional or other important areas of functioning”. 
 
Typically, in most non-head-injury RTAs where there 
has been a degree of MSK injury, one or more of the 
following psychological diagnostic categories would 
apply (it is assumed that the three general clinical 
markers outlined above already apply):  
• Post-Traumatic Stress Disorder (PTSD).  Key criteria 
(ALL of which need to be present): Exposure to  actual 
or threatened death, serious injury or violence; Per-
sistent re-experiencing phenomena (e.g., intrusive 
thoughts/ memories, flashbacks, nightmares etc.);  Per-
sistent avoidance of stimuli or situations associated 
with the trauma; Significant negative alterations in 
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mood, cognitions and behaviour (e.g., hypervigilance, 
persistent anxious state, difficulties with thought pro-
cesses, feeling of detachment from normal activities 
and interactions etc.); The duration of Symptoms is 
more than one month.  
• Acute Stress Disorder. Key Criteria: Same as those for 
PTSD except that the duration, by definition, is 
shorter - from two days to one month (in most RTA 
cases, where the other criteria set out above are met 
then PTSD would be assumed as the symptoms in-
variably endure beyond one month after the accident).  
• Adjustment Disorder (usually with mixed anxiety and 
depressed mood). Key criteria: The development of 
emotional or behavioural symptoms in response to an 
identifiable stressor(s) occurring within 3 months of 
the onset of the stressor(s). The stressor may be a sin-
gle event (e.g., an accident) or there may be multiple 
stressors (e.g., ongoing stress at work). Stressors may 
be recurrent (e.g., associated with periodic difficulties) 
or continuous (e.g., persistent painful illness with in-
creasing disability); Once the stressor or its conse-
quences have terminated, the symptoms do not persist 
for more than an additional 6 months. In situations 
where there is an ongoing stressor (e.g., persistent pain 
symptoms and disability) then the Adjustment Disor-
der can become more prolonged and continuous.  
• Specific Phobia (situational). Key criteria: Marked 
fear or anxiety about a specific situation (e.g., car 
travel, flying, heights, animals, receiving an injection, 
or seeing blood); The phobic situation almost always 
provokes immediate fear or anxiety; The phobic situ-
ation is actively avoided or endured with intense fear 
or anxiety; The fear, anxiety, or avoidance is persis-
tent, typically lasting for 6 months or more.  
• Somatic Symptom Disorder with Predominant Pain. 
Key criteria: One or more somatic symptoms (e.g., 
pain) that are distressing or result in significant dis-
ruption of daily life. Symptoms may be specific (e.g., 
localised pain) or relatively non-specific (e.g., fatigue). 
The symptoms sometimes represent normal bodily 
sensations or discomfort that does not generally sig-
nify serious disease. The individual suffering is au-
thentic, whether or not it is medically explained; 
Excessive thoughts, feelings, or behaviours related to 
the somatic symptoms or associated health concerns 
as manifested by at least one of the following: dispro-
portionate and persistent thoughts about the serious-
ness of one's symptoms, persistently high level of 
anxiety about health or symptoms and excessive time 
and energy devoted to these symptoms or health con-
cerns; Although any one somatic symptom may not 
be continuously present, the state of being symp-
tomatic is persistent (typically more than 6 months). 
Specifiers are used to denote whether the Somatic 
Symptom Disorder is With predominant Pain, 
whether it is more than 6 months in duration i.e.,            
Persistent, and how severe it is (Mild, Moderate or          
Severe).  
Biopsychosocial Prognosis 
In accordance with Part 35 of the Civil Procedure 
Rules (CPR), Practice Direction 35 and the Guidance 

for the Instruction of Experts in Civil Claims (CJC, 
2014), clinical experts from orthopaedic medicine, 
clinical psychology and psychiatry are routinely asked 
for their opinion on prognosis on symptoms and con-
ditions that fall within their area of expertise. For ex-
ample, an orthopaedic expert will, quite 
appropriately, be asked to comment upon the recov-
ery timescale for MSK injury, and a psychological ex-
pert will be asked to comment upon prognosis of 
PTSD as an example. However, one of the possible 
problems with this compartmentalised approach is 
that, in the case of many RTAs where there has been 
MSK injuries (often multiple injuries  i.e., polytrauma) 
and psychological injuries, the “biopsychosocial 
whole” may be lost to a degree (e.g., consider the ex-
perience of chronic pain which is multidimensional 
and does not lend itself to one discrete specialist              
assessment).   
In turn, this might give a misleadingly diminished 
sense of the full impact of the accident. For this reason 
and in line with the scientific evidence base, many clin-
icians and researchers across the different disciplines 
advocate the importance of a multimodal, biopsy-
chosocial approach to predicting prognosis (Alharbi 
et al., 2019; Gane et al, 2021; McLean et al., 2015; 
Samborec et al. , 2018; Smits et al. 2019; Spittal et al., 
2018). This does not of course mean that experts 
should stray into areas that are not within their ex-
pertise (for example, a clinical psychologist cannot 
comment upon purely orthopaedic matters). Rather, 
it means that experts should always try to consider the 
broader biopsychosocial context and interactions 
when commenting on prognosis.   
Whilst a biopsychosocial approach to commenting 
upon prognosis is important, there is no exact science 
involved in predicting the course of injuries. Herein 
lies another challenge for experts involved in RTA 
cases: legal professionals, insurance companies and the 
courts demand clarity on prognosis of post-accident 
symptoms whereas a biopsychosocial approach is es-
sentially saying: “It depends on multiple factors…” 
(how the barristers hate such woolly terminology!). All 
is not lost though because there is reasonable, if steadily 
evolving, guidance on prognostic considerations from 
the empirical/ scientific evidence base. In summary, the 
following are likely to be important determinants of 
prognosis (I have given my own rating on each factor 
on a 3-point scale: WEAK, MEDIUM, STRONG as to 
how strong the evidence-base is in my view): 
 
The severity of the accident. For example, RTAs            
involving life-threatening injuries, multiple injuries or 
witnessing death and serious injury are likely to be 
much more traumatic than minor accidents where the 
person might have sustained mild whiplash. 
MEDIUM  
The extent and duration of physical injuries. Where 
the person has sustained chronic (i.e., endure for 
more than 6 months) musculoskeletal injuries, then 
the psychosocial consequences can be more complex, 
severe, and enduring. Persistent pain beyond 6 
months after the accident is often a sign of poorer 
prognosis. STRONG 
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Pre-existing disposition and vulnerability. A person's 
pre accident psychological history can often have a 
bearing, but individual assessment is vital as the links 
can be complex. For example, some people who have 
had severe trauma in the past may cope better with 
the RTA as they are able to put it into perspective;  
others might see the RTA as a 'final straw' and might 
suffer a very severe reaction. WEAK 
 
The availability of personal, social, and professional 
coping resources. Individuals who are able to draw on 
self-management strategies, social support and who 
have access to suitable evidence-based psychological 
treatment within several months of the RTA are likely 
to recover more quickly. STRONG 
 
Access to assessment and rehabilitation. Good quality 
physical/ psychological assessment and, if suitable, 
treatment or rehabilitation within 6 months of the 
RTA can contribute to a better prognosis -  especially 
if the clinical input is integrated (in line with biopsy-
chosocial framework). MEDIUM 
 
The litigation itself. There is no compelling or consis-
tent evidence that litigation plays a big part in recov-
ery after RTAs.  However, there is some evidence to 
say that litigation might slow down recovery in some 
people and there can also be the added compounding 
factor of “litigation stress” (e.g., through having to at-
tend numerous medical examinations). On the other 
hand, there is a counter-argument that robust and 
speedy litigation can improve prognosis as the indi-
vidual may be able to access treatments quickly 

through their case and they may also feel a sense of 
closure. WEAK-MEDIUM 
 
Impact on work/ availability of vocational rehabilita-
tion. Whist work issues may not be relevant to all acci-
dent victims, they are important for the majority.  This 
is not surprising when we look at statistics for RTA ca-
sualties in that the majority are within the 18-60 age 
group. Supportive employers who are willing to con-
sider adjustments to work and the availability of ro-
bust vocational rehabilitation support are factors 
which are likely to improve adjustment and recovery. 
MEDIUM 
 
The bottom line in considering prognosis from a 
biopsychosocial perspective is that prognosis should 
not be thought of in terms of full recovery or total 
eradication of symptoms – this is often unrealistic and 
not meaningful from a biopsychosocial perspective.  
Rather, prognosis should be construed in terms of the 
degree of realistic biopsychosocial adjustment in the 
context of accepting that some post-accident symp-
toms might be indefinite. In my experience of work-
ing with hundreds of patients who have sustained a 
combination of physical and psychological injuries, the 
key to good recovery is often about “claiming a new 
life or adjusted life rather than returning fully to an 
old life.” 
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The Duties of an Engineer when  
Handling Insurance Claims, a  
Customer's Entitlement and how  
the FCA Regulations are Applied 

When I first became an engineer one of the best 
things I did was undertake training and complete the 
exams with the IAEA: I truly believe anyone involved 
in the industry as an engineer would benefit from 
doing the same. I thoroughly enjoyed it and have 
continued to further my knowledge in the industry. 
It is also very important to continue with professional 
development.   
It is important to have a thorough understanding of 
our industry so that engineers are seen as experts. 
There seems to be very little information around the 
very regulations by which all insurers, accident man-
agement companies, claims management companies 
must abide. One reason may be that it is a very, very 
complex area, it  may also be that they do not recog-
nise the significance of it, why it is there, how it affects 
the consumer or how it relates to an engineer.  
These regulations are not my subjective take on things 
but are mandatory.  
We are all consumers, and most of us will have motor 
insurance policies, everything below relates to you as 
a consumer, and they are there for your protection. 
 

The Financial and Service and Markets Act came into 
place in 2000 (FMSA2000 act) to protect consumers, 
and all aspects of the FMSA 2000 Act are mandatory. 
The Act applies to all financial institutions, whether 
they be banking, investments, financial advice and        
insurance. The act has specific and general  areas. 
 
I aid consumers in investigating how their claim has 
been handled to ensure they are being treated fairly 
and that they are receiving their contractual or legal 
entitlement under TORT law. 
 
So firstly, what is the consumer's entitlement? The 
principle of indemnity is reimburse the financial loss 
sustained as a result of an incident; this is covered 
under their contract of insurance. It does not matter 
whether this has been on a household claim, travel       
insurance or motor claim, it is nothing to do with          
repairing a vehicle, but in financial restitution (resti-
tutio ad integrum). 
 
‘The principle adopted by the courts in many cases ... 
is that of *restitutio in integrum*. If the plaintiff 
has suffered damage that is not too remote, he must, 
as far as money can do it, be restored to the position 

by Tim Kelly, MotorClaimGuru Ltd 
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he would have been in had that particular damage not 
occurred.’  
If you note, a court never advises for a car to be re-
paired or how to be repaired only on the cost in-
volved. It is possible that where the insurance 
company is acting as the agent on behalf of the con-
sumer and is also the paymaster, the consumer may 
not receive their contractual or legal entitlement, it 
may well be a possible or real conflict of interest for 
the insurer or agency handling the claim. 
 
Precedent was set in Coles v Hetherton when the 
Judge outlined the measure of a consumers’ loss: 
 
Three issues were considered, namely: 
1. What is the proper measure of loss for damage to a 
chattel?  
2. Does it make a difference if the repair is organized 
by an insurer, as opposed to the claimant himself?  
3. If an insurer indemnifies an insured in respect of re-
pairs (which, as in this case, may include sundry inci-
dental or administrative expenses) is the total amount 
recoverable, provided it is still reasonable? 
 
RSA succeeded on all three points. On the first, and 
main, issue, the Court of Appeal found that the 
proper measure of loss was the diminution in the 
value of the damaged chattel. That loss occurred im-
mediately at the time of the accident so could not be 
mitigated by having the chattel repaired at a lower 
cost. Provided the claimed cost of repair was not un-
reasonable therefore, it was recoverable. Further, it 
made no difference that the claimants were backed by 
insurers. The reasonable cost of repair was the cost the 
claimant could have obtained on the open retail mar-
ket; it did not matter that his insurer might have been 
able to obtain a better rate through its industry con-
nections. Equally, provided the final amount claimed 
was reasonable, it could be recovered even if it did in-
clude sundry additional expenses. 
 
From the above, the consumer’s loss whether under 
contract or through tort law is protected, the loss is the 
diminished value of the chattel that occurred and 
could not have been mitigated. Engineers should not 
be negotiating a consumer’s loss to reduce cost on be-
half of an insurer or your paymaster, as consumers are 
entitled to their full loss. It may well be that you need 
professional indemnity insurance as the consumer 
may have the right to claim from the engineer for 
denying them their legal entitlement for the differ-
ence in that loss. 
 
If advising in your professional capacity you are an en-
gineer, the report may be needed in court and could 
be subject to CPR35 rules; I have seen many an engi-
neer apply rates advised by their work provider as to 
rates being applied. The instance this is done, the en-
gineer creating the report could be found in contempt 
as his duty lies to the court not his paymaster and his 
report is no longer impartial. 
 
In CPR35 it states, under section 4 4.2 that experts 
should be aware of the overriding objective that courts 
deal with cases justly. This includes dealing with cases 

proportionately, expeditiously and fairly (CPR 1.1). 
Experts are under an obligation to assist the court so 
as to enable them to deal with cases in accordance with 
the overriding objective.  
 
The role of the engineer is to present the facts, not to 
mediate to reduce the consumer’s loss by reducing 
rates and asking for discounts from repairers, the loss 
has already occurred and could not have been miti-
gated against by having it repaired for less (under 
Coles v Hetherton), there is no duty to mediate. When 
acting for an insurer, whether employed by them or as 
an independent engineer, ICOBS must be abided by. 
 
Some people may think that ICOBS only applies to              
insurance intermediaries, but the FCA have confirmed 
when asked, that it does apply to all insurance compa-
nies, intermediaries, accident management companies 
and anyone appointed by these companies. 
 
The main purpose of ICOBS is to ensure customers 
are treated fairly when making an insurance claim. 
The relevant area of ICOBS to ourselves as an engi-
neer and to customers is ICOBS 8.3.3. 
 
This comes under conflicts of interest, http://fshand-
book.info/FS/html/handbook/ICOBS/8/3. Principle 8      
requires a firm to manage conflicts of interest fairly. 
SYSC 10 also requires an insurance intermediary to 
take all reasonable steps to identify conflicts of interest, 
and maintain and operate effective organisational and 
administrative arrangements to prevent conflicts of in-
terest from constituting or giving rise to a material risk 
of damage to its clients.  
 
If a firm acts for a customer in arranging a policy, it is 
likely to be the customer's agent (and that of any other 
policyholders). If the firm intends to be the insurance 
undertaking's agent in relation to claims, it needs to 
consider the risk of becoming unable to act without 
breaching its duty to either the insurance undertaking 
or the customer making the claim. It should also in-
form the customer of its intention. 
 
A firm should in particular consider whether declining 
to act would be the most reasonable step where it is 
not possible to manage a conflict, for example where 
the firm knows both that its customer will accept a low 
settlement to obtain a quick payment, and that the in-
surance undertaking is willing to settle for a higher 
amount. 
 
All the above could apply to an insurer or intermedi-
ary arranging an engineer, and if in doing so it            
leads to a material risk to a consumer, (an engineer 
negotiating in reducing settlement or an insurer           
contracting a repair at a reduced rate) could breach 
the regulations and cause detriment to the consumer. 
If in doing so, the consumer has the right to go to the 
FOS and advise of these breaches and to seek full          
settlement and compensation. 
 
When dealing with consumers’ claims, these are some 
of the areas I review, When dealing with direct insur-
ers section 3 of the above is applicable, and the insurer 
should be advising of any potential or real conflicts of 
interest in them acting as the customers agent, as it 
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referring a consumer to an accident management 
company it owns breaching the regulations. 
 
Reviewing section 4 when acting as an engineer, you 
are acting as an agent on behalf of the insurer or CMC 
it may well be that in offering a lower settlement on a 
total loss, a cil, or in negotiating repairs you could well 
be breaching the regulations. Especially if outlining 
your duty lies to the court. 
 
I believe the role of the engineer needs to be                    
re-established in their vital role as the expert, should 
be recognised for the expertise and knowledge, they 
should be acting on behalf of consumers indepen-
dently, this is where I see the future for engineers. 
 
As professionals, it would be wise to thoroughly             
understand the regulatory requirements that apply to 
our industry, and that consumers are not harmed in 
their dealings when making a claim. 
 

Tim Kelly  
MotorClaimGuru Ltd 
Assoc.IMI MSOE MIRTE C.A.E.  
EngTech. Affiliate I.T.A.I. 
Appropriately Qualified Person 
(AQP) 
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MotorClaimGuru Ltd. 
www.motorclaimguru.co.uk
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How to Properly Consent  
a Patient in the 2020s 

Consent is a paradox, on the one hand it is an integral 
part of all human interactions, on the other many 
doctors find it difficult. Why do doctors struggle with 
what is a basic human skill? Some would argue that 
consent in medicine is more complex than ‘normal’ 
consent. Others will protest that doctors simply do 
not have time to consent on top of their other tasks. 
They point to legal rules and guidelines that have led 
to so called ‘informed consent’ in the USA. Patients 
there are handed a large consent form written by 
lawyers that details every important issue. The             
patient will sign the form and the doctor will then        
announce that the patient has been ‘consented’.  
 
The GMC makes it clear that this approach would not 
constitute proper consent as it is the process not the 
record that is important. If a complex document 
drafted by the best lawyers will not make a consent 
then what is required to make a consent work? Mont-
gomery gives some clues; the doctor has to give infor-
mation on those aspects that would be important to a 
reasonable patient. The reasonable patient test sounds 
uncontroversial as surely this is what doctors have al-
ready been doing? The problem is that a doctor’s opin-
ion of what a reasonable patient would ask is now 
decided by an expert with the benefit of hindsight.  
 
Bolam should apply, but it has been excluded because 
lawyers believe that there should be an objective test of 

what a patient should be told. Clearly this is a matter of 
clinical opinion because there is no right way of saying 
what needs to be said. Even if we for the moment ig-
nore the patient’s contribution to the process there will 
be a range of opinions. Some doctors would recom-
mend mentioning the risks first and then the benefits, 
others will argue for the opposite. Some will use leaflets 
to back up the oral, others will make drawings, each 
according to their strengths. The idea that there is one 
right answer to consent comes from a one-size-fits-all 
philosophy that is damaging medicine.  
 
The most important factor in determining the right 
way of consenting a patient is the patient themselves. 
Without the patient’s contribution it is not possible to 
consent a patient, this is recognised in Montgomery. 
Each patient is an individual and needs an individual 
approach based upon their needs, personality and 
experience. An anxious clinical negligence expert 
needs a different approach to a calm patient coming 
for their hundredth repeat treatment. To create a 
standardised consent would need as many options as 
there are different people. A key message then is to 
listen to the patient and I would argue, record what 
they say.  
 
Meeting of minds.  
Few doctors in the 21st century walk into the room, 
deliver their decision and walk out. This old style            

Dr. Mark Burgin BM BCh (oxon) MRCGP explains what 
consent really is and how even GPs use the technique many 
times each day as part of their normal practice.  
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paternalistic medical approach built on authority and 
respect has (almost) gone. The patient is involved in 
all aspects of their care and for example will be found 
objecting to the doctor’s description of their symp-
toms. There is a suspicion that patient’s words are 
often more heard than listened to as doctors become 
overwhelmed by data. Patients can forget that the 
doctor’s job is to pick out the important details and 
not listen to the whole story. What is appropriate in a 
lazy afternoon over a cup of tea with a friend does not 
work in medical care.  
 
Some patients feel that they need to recount their en-
tire story every time they see a doctor to make sure 
that the doctor is fully informed. They do not realise 
that they have wasted their contact because the doc-
tor has not had a chance to do their job. Rather than 
address their problem the doctor helps the patient 
tell their story in a clearer way. The patient leaves the 
consultation frustrated because all the doctor did was 
to summarise what they said. This is one example 
where there was no meeting of minds. Neither party 
gets what they want, neither has time to listen to the 
other’s point of view.  
 
Activists would argue that what the doctor wants is ir-
relevant, but this misses the point of human relation-
ships. Doctors get upset if not given the chance to 
help the patient, even if the patient does not want to 
be helped. Where there is a common interest (to help 
the patient) then a failed consultation of the type de-
scribed above is a tragic waste. By allowing the patient 
to control the consultation the doctor is avoiding re-
sponsibility for the patient’s care. The patient’s fears 
need to be managed not allowed to dominate the real 
health concerns. That does not mean that the doctor 
should ignore the patient’s contribution, it takes two 
to consent.  
 
There are many responses to any comment and the 
right choice may not make the patient happy, the 
right response is the one that helps a meeting of 
minds. Many consultations start with a meeting of 
minds, the first seconds of greeting and listening cre-
ates a good rapport. The patient takes turns with the 
doctor, each step building a good plan for improving 
the patient’s care. There may be some disagreement 
but it is resolved with compromise and negotiation. 
When minds are meeting both parties are listening 
carefully to the other and coming to a common plan. 
The solution that they decide on is rarely one that ei-
ther could have predicted alone. This does not always 
happen.  
 
Undue influence.  
Meeting of minds can happen even if the doctor           
(or patient) dominates the consultation where for          
instance the other’s protests are ignored. This type of 
bullying is familiar to both doctors (dealing with drug 
seeking behaviour) and patients (who correctly repeats 
that ‘something is wrong’). Meeting of minds in these 
examples is tainted, there is little trust. The relation-
ship that is created is unpleasant and if allowed to per-
sist will harm both parties to the consultation. The 

emotional work increases with each consultation where 
undue influence is used until one or other party gives 
way. The patient always loses even if they have a com-
pliant doctor who will do what they are told.   
From the doctor’s perspective the feeling of helping 
people in this way can feel empty. Although there are 
times when it is appropriate to put pressure upon a 
patient to follow advice it does damage the relation-
ship. It can be harder to establish rapport in subse-
quent consultations and suspicion can restrict 
progress. The best outcome is that the patient finds 
their condition is better and realises that the doctor 
was right (or the test the patient insisted on comes 
back positive). It is easier in the next consultation to 
win back the patient’s trust and reassure them that it 
is not the doctor’s usual style to use pressure.   
The patient who uses undue influence to make their 
doctor do something that they feel is wrong has a 
double loss. If the treatment is effective the doctor 
would have been happy to provide it, a doctor’s weak-
ness is that they want to help people. The harms from 
the treatment may not be immediately obvious until 
the long term effects are evident. For example the 
same patient who bullies their doctor into prescrib-
ing sleeping tablets rather than treating their depres-
sion will sue for getting addicted. Sadly the patient 
will have a case because they were not consented 
properly. It is not an excuse for the doctor to say that 
they were bullied into prescribing the drug.   
Undue influence destroys consent because there has 
not been an agreement, one person put pressure on 
the other and the other gave in. Consent in other 
areas of life ceases when one person starts to bully the 
other into agreeing. Even saying yes in this situation 
is not evidence of consent and technically the person 
doing the forcing has not consented either. Where 
there is a difference in the power between the two 
people it can invalidate even apparently adequate 
consent. As a doctor there is a presumption that there 
is undue influence and since Montgomery this is               
particularly intense in Obstetrics.   
Consenting in Practice.  
At the end of a consultation a doctor offers the patient 
a prescription, a form for a blood test and asks them 
to come back in 2 weeks for the results. Many doctors 
would argue that they do not have time to ‘consent’ 
the patient for these interventions. They would 
protest that they cannot discuss all the alternatives 
such as no treatment, referral or admission to           
hospital. The GMC states that:  
GMP (2013) 17 you must be satisfied that you have 
consent or other valid authority before you carry out 
any examination or investigation, provide treatment.   
The use of the word must means that consent for 
each part of the plan is mandatory, there is no option. 
Failing to consent the patient means that the doctor 
could face their regulator to explain their actions.   
The doctor in this example has already consented the 
patient as part of the normal interaction between 
them. The consultation included the following ‘you 
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are right there are signs of a chest infection and you 
will need antibiotics’ ‘will I have to stop drinking al-
cohol?’ ‘Not with this one it is Amoxicillin and con-
tains penicillin, do you still drink two bottles of whisky 
a week?’ ‘Yes, it is not too much is it?’ ‘I am not sure, 
why don’t we do a few blood tests to check if it is caus-
ing any damage?’ ‘Sure doc, I been thinking about 
asking you for tests’ ‘what tests were you thinking 
about?’ … Here the doctor has treated the patient as 
an equal and worked together to take the opportu-
nity to raise a difficult issue. The consent process is 
just another part of good practice along with making 
a good assessment and managing red flags.   
The problem is how to record the patient’s consent in 
a way that reflects the complexity and richness of this in-
teraction. It is not necessary to record every word that 
the claimant says but there may be a short phrase that 
captures the mood of the consultation. In one consul-
tation it might be ‘will I have to stop drinking alcohol?’ 
for instance if the patient had been asked to stop. An-
other consultation might be ‘I been thinking about ask-
ing you for tests’ which would help set the scene for an 
abnormal CDT (carbohydrate deficient transferrin) and 
a discussion about driving. Using the patient’s words is 
an authentic record of what was said and much better 
than the ambiguous comment ‘patient reassured’.   
Recording the patient’s words is more important in 
complex situations and relying solely upon a consent 
form is not recommended. The form should be used 
as the basis of a discussion with any questions and com-
ments recorded on the back. The extent of the addi-
tional comments depends upon the patient, an anxious 
patient having a major operation may need several 
sheets of paper. As a rule of thumb the worse the lan-
guage problems the more records are required to con-
vince a court. If there is any evidence that the patient 
is disabled under the Equality Act 2010 or temporar-
ily by emotion then the reasonable adjustments that 
the doctor has used should also be recorded.   
Conclusions.  
Where the consultation is going well and both sides 
are taking turns then a meeting of minds is likely to 
be present. Some doctors know that they are less 
good at listening to their patients and know that they 
can sometimes put pressure upon their patients to 
agree. Other doctors are aware that they often agree 
to things that they do not want to and can feel bullied 
by their patients. Being aware of your limitations is 
important to make sure that the consultation goes as 
well as it can. Consent may become an issue if the con-
sultation has not gone well and there is a risk that 
there was undue influence or the minds did not meet.   
In clinical negligence determining whether there was 
a good consultation and one where consent did not 
occur is based upon the claimant’s statement. Writing 
up the consultation must include patient involvement 
because if it does not the claimant’s version will always 
be accepted. Getting used to including a few of the 
patient’s words means that the notes are robust. 
Those doctors who are worried that quoting their pa-
tients should be more worried about patient feedback 
and patients making sound recordings of what they 

say. Patients are rarely reassured when the doctor 
puts this in the record, more accurate is ‘tried to re-
assure the patient’.   
It can be challenging to consent a patient who really 
is uncertain about the treatment proposed, has com-
munication or psychological problems. It will not al-
ways be possible to reach an agreement and 
sometimes the best outcome that can be reached is to 
agree to talk about the problem again. This is not a 
failure and is good evidence that the doctor is making 
the right steps towards consent. Learning to record 
the patient’s voice in simple cases means that the doc-
tor has the skills to record more challenging consul-
tations. Recording a balanced version can help the 
doctor improve their consultation skills.   
When recording the consent the doctor should use 
neutral language rather than trying to ‘win’. Using 
their strongest argument is better than pointing out 
an error. ‘I need tablets because I am rattling, not had 
heroin for 3 days’. The decision to not prescribe can 
then be recorded as a meeting of minds where com-
mon ground was not found. It might even be possi-
ble to end the consultation with an agreement to 
return and discuss alternatives. Recording consent is 
not complex as the evidence is in the patient’s words 
even in difficult cases. Most doctors practice good 
consent most of the time but rarely make adequate 
records of the conversations.  
 

Doctor Mark Burgin, BM BCh (oxon) MRCGP is 
on the General Practitioner Specialist Register.  

Dr. Burgin can be contacted on  
admin4dr.burgin@gmail.com and 0845 331 3304  

website drmarkburgin.co.uk

Dr Mark Innes Burgin 

General Practitioner 
MRCGP, DCH, Dip Medical Ethics BM BCh, M  
Dr Mark Burgin is on the General Practitioner Register and 
based in Barnsley, Yorkshire.  
He has extensive medico-legal experience covering the  
following areas:  
 v  Personal injury - Road traffic accidents/low velocity  
       Impacts. 

 v  Clinical negligence - Screening reports, GP liability and  
       causation reports. 

 v  Disability condition and prognosis reports. 

 v  Criminal, Family and Asylum work.  
Dr Burgin is happy to take instructions from Litigants in  
Person and McKenzie Friends. 
 
Email: admin4dr.burgin@gmail.com 
Telephone: 0845 331 3304 
Mobile: 07890 127380 
Website: www.drmarkburgin.co.uk 
Address: 198 Dodsworth Road, Barnsley, S70 6PE

ISSUE 40 IFINAL.qxp_Layout 1  29/12/2021  09:55  Page 54



E X P E RT  W I T N E S S  J O U R N A L       55 D E C E M B E R  2 0 2 1

Joint Minutes in Medical Malpractice 
and Personal Injury Claims: Hard to 
Shake, Even by Experts

In this article, we consider the role of expert joint  
minutes and what litigants must do to deviate from 
the agreement reached by experts.    
The importance of joint minutes 
Joint minutes produced by expert witnesses are           
central to many litigious matters. They detail the basis 
upon which experts agree (and disagree), and in 
doing so, they narrow the issues in dispute, which in 
turn limits the evidence that is required to be led at 
trial. They also often precipitate a matter’s settlement 
or withdrawal where one expert records an              
agreement with their counterpart on a key issue.  
The relevant issues 
The issues originally brought before the trial court in 
the present case were, firstly, whether L’s cerebral palsy 
was caused by hypoxia (causing brain injury) shortly 
before he was born and, secondly, whether that hypoxia 
was reasonably foreseeable and preventable by the 
MEC’s employees responsible for L’s delivery. The trial 
court held that on a balance of probabilities, no negli-
gence could be established and so found for the MEC. 
M (L’s mother) appealed this decision to a full bench.  
The merits of the case and the expert views 
As with most cerebral palsy cases, the merits turned 
on whether or not the MEC’s employees attended to 
their duties in monitoring the progression of labour 
and status of the foetus in accordance with a reason-
able standard of care. The facts surrounding the 
labour were, for the most part, uncontested. The only 
factual issues in dispute related to when L sustained 
his brain injury, what caused it, and what its conse-
quences were.  
In deciding these issues, the court turned to the           
evidence of the parties’ expert witnesses and their          
respective joint minutes.  
The radiologists agreed that the MRI showed brain 
injury which occurred at or around L’s birth. The ob-
stetric experts agreed that the CTG monitoring ought 
to have been performed more regularly but disagreed 
as to when the foetus’ condition started to deteriorate. 
The paediatric neurologists agreed that L suffers from 
cerebral palsy. On the one hand, M’s expert             
paediatric neurologist concluded that it most likely re-

sulted from intrapartum hypoxia and, on the other 
hand, the MEC’s expert stated that the MRI findings 
were not in keeping with peripartum hypoxia, defer-
ring the finding to the parties’ expert radiologists 
(who, in any event, agreed that the brain injury              
occurred peripartum). 
 
The late introduction of new expert views 
However, on the eve of the trial, the MEC sought to 
upset the joint minute of the paediatric neurologists 
by introducing the evidence of a further like expert. 
This further expert took issue with almost every ma-
terial agreement that the parties’ other experts had 
previously reached, and went so far as to conclude 
that there was no correlation between the clinical pic-
ture (i.e. L’s cerebral palsy) and the MRI findings, stat-
ing that “[i]t cannot be dogmatically concluded that hypoxia 
due to poor perinatal care is the cause of [L’s] disability”. 
 
The parties’ paediatric neurologists (now 3)       
proceeded to file a new joint minute, which purported 
to replace all previous minutes. In addition, the 
MEC’s original expert now sought to resile from some 
of the agreements previously reached. 
 
As the trial court did have regard to and placed              
reliance on this further expert evidence submitted at 
the eleventh hour in ruling in favour of the MEC, the 
full bench grappled on appeal with whether the trial 
court ought to have done so. 
 
The full bench concluded that the trial court erred in 
admitting and placing weight on this further evidence, 
which, in effect, sought to undo binding agreements 
previously reached by the parties’ experts.  
The principles behind repudiating a joint minute 
In reaching its conclusion, the full bench reiterated 
the principle accepted by the SCA in Bee v RAF [2], 
that despite agreement being reached between ex-
perts, joint minutes are capable of repudiation, so long 
as the repudiation is: (1) clear and (2) timeous, before 
a trial commences.  
The full bench reasoned that in this instance: 
- the trial court appears to have condoned the late fil-
ing of the further expert’s evidence in absence of the 

by Athol Gordon, Partner, Hickley Hamman, Senior Associate and Kate MacKay, 
Associate at Clyde & Co.  
The full bench of the Gauteng High Court recently handed down judgment in the case of M on 
behalf of L, a child v Member of the Executive Council for Health: Gauteng Provincial Govern-
ment [1], reiterating the basic principles behind joint minutes of experts. The court highlighted 
their importance and role in proceedings, and how legal practitioners should go about repudiating 
agreement originally reached between experts where this becomes necessary.
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The full bench reasoned that in this instance:  
-  the trial court appears to have condoned the late fil-
ing of the further expert’s evidence in absence of the 
MEC having repudiated (or being permitted to repu-
diate) the agreements originally reached;  
-  even considering that the MEC could be said to have 
repudiated the expert agreement upon the filing of 
the tripartite joint minute on the 7th day of trial, based 
on the principle established in Bee, this was too late; 
and  
-  the evidence should also fail on account of the late 
repudiation lacking the clarity required by the court in 
Bee, despite the tripartite joint minute purporting to 
replace all previous minutes. 
 
In conclusion, the court cautioned that given the      
critical role that expert agreements play in framing 
the true issues for determination, based on their spe-
cialist knowledge unknown to the court, repudiation 
of these agreements can create substantial problems 
of fairness and should therefore only be explored in 
rare circumstances, substantiated on application to the 
trial court and should only be granted on good cause 
shown. 
 
It is important to note that the full bench completely 
disregarded the evidence of the late-joining expert. 
The expert was criticised for having expressed         
opinions beyond her expertise and for merely seek-
ing to cast doubt on the probabilities that had already 
been established by the expert agreements                  
previously reached, instead of advancing competing 
explanations. 
 
 

The lessons learned 
-  The following guidelines for repudiation of expert 
joint minutes were provided by the Court: 
m it is necessary to identify the specific agreements 
sought to be repudiated and the facts to which they 
relate;  
m a party must set out clearly and succinctly the new 
facts sought to be proved;  
m there must be an explanation why those facts are 
so material to the issues that they justify the undoing 
of the agreements; and  
m the party seeking to repudiate the expert’s agree-
ment must demonstrate that the need to  introduce 
those facts overcomes any prejudice caused by setting 
aside agreements already reached.  
-  Practitioners need to act without delay should they 
foresee the need to repudiate agreement reached         
between experts in their joint minute, and should only 
do so on rare, deserving occasions.  
-  Experts should be mindful of the role they play as 
experts for the court’s benefit and comment only 
within their field of expertise.  
A copy of the case can be accessed here 
(http://www.saflii.org.za/za/cases/ZAGPJHC/2021/501.html). 
For more information, please contact Athol Gordon. 
www.clydeco.com/en/people/g/athol-gordon 
www.clydeco.com  
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Investigating a Personal Injury  
Claim and Gathering Evidence

So, what is involved in investigating a claim and how 
do we gather evidence? 
 
The fact-finding exercise and evidence gathering  
usually starts from the first meeting. And whilst most 
cases settle without a trial, all cases are prepared on 
the basis that they could ultimately end up before a 
judge in court. The whole process can involve many 
people from lay clients and lay witnesses to agents and 
expert witnesses, both medical and non-medical in 
different disciplines. 
 
In road traffic cases for instance, statements from 
clients themselves assist greatly though in some cases 
due to the nature of their injuries, such as traumatic 
brain injury, this may not be possible. Statements from 
independent witnesses, if any are available, can be 
very useful, however, due to data protection several 
hurdles have to be overcome in order to obtain their 
details if a client does not have these. 
 
We would almost always contact police for a copy of 
the road traffic collision or crime report. Unfortu-
nately, in certain circumstances, the police report may 
not contain sufficient information or may contain in-
formation which is inconsistent with the client’s ver-
sion of events. In such situations, it may be necessary 
to interview the attending police officer and to ask for 
a copy of their notebook. 
 
It is also helpful to obtain a copy of the ambulance        
report (land or helicopter emergency medical services 
(HEMS)) as the attending paramedics will usually 
make a note of their observations upon arriving on 
the scene. Prior to the pandemic, it was also possible 
to interview the ambulance personnel for statements. 
 
The ambulance report will normally contain vital con-
temporaneous information on the presence or posi-
tion of the injured client, whether they have lost 
consciousness and how they were in the immediate af-
termath as well as some information about the acci-
dent circumstances. They may also record details of 
witnesses. I recently settled a case for a six-figure sum, 
on a full liability basis for a client where the accident 
circumstances and liability were hotly contested. This 
was only possible because we managed to track down 
a witness who was on scene in the immediate                  

aftermath and had taken photographs of my client 
lying in the road. The police did not have details of 
this witness or any other witnesses, but the London 
Ambulance Service had made a note in their report. 
The driver and her three passengers had all made 
statements which were inconsistent with the damage 
to both her vehicle and my client’s bike. Crucially, the 
photographs taken by this witness confirmed the ac-
curacy of my client’s version of events. 
 
In some cases, there may be CCTV footage available 
from the local authority or local shops/ 
restaurants/train stations near the accident site or even 
bus companies if the accident involved a bus. In other 
cases, there may be other video evidence, including 
dashcam footage from the injured client, the driver 
against whom the claim is made or a witness. In situ-
ations where there is conflicting evidence, it may be 
necessary to obtain a reconstruction report from a spe-
cialist to help piece together the jigsaw puzzle. Exam-
ination of vehicles or pedal cycle if such were involved 
and inspection of damaged personal belongings,           
including a helmet, can also assist. 
 
News reporting and social media reporting is         
routinely being used for information gathering         
purposes. 
 
Obtaining medical records including the A&E notes 
can also facilitate the assessment of liability as these 
may contain some details about the accident circum-
stances, thereby supporting a client was injured on a 
certain date at a certain time in those circumstances, 
resulting in the injuries complained of. 
 
In addition to establishing liability, there is a need to 
obtain supporting evidence proving the injuries and 
the financial losses are directly attributable to the ac-
cident. This involves not only obtaining the contem-
poraneous medical records from A&E, hospital and 
GP but also reports from medical and non-medical 
experts alike.  There could be a whole host of special-
ist reports including from disciplines such as but not 
limited to orthopaedic, psychiatry, neuropsychiatry, 
neurology, neuropsychology, urology, ENT, speech 
and language, prosthetics, orthotics, care and occu-
pational therapy, accommodation, employment, and 
forensic accountants amongst others. 

by Sana Bibi at Anthony Gold  
In my role as a specialist claimant personal injury lawyer, I am only too aware of the importance 
of investigating a case thoroughly and gathering all the evidence required in order to bring  
a successful claim on a client’s behalf. It is for the claimant to prove on the balance of  
probabilities (more likely than not), that a third party was responsible for causing their injury  
and any losses resulting from the accident. A client’s case is only as good as their evidence.  
The evidence can make or break a case.

ISSUE 40 IFINAL.qxp_Layout 1  29/12/2021  09:55  Page 57



E X P E RT  W I T N E S S  J O U R N A L       58 D E C E M B E R  2 0 2 1

As well as obtaining reports from experts, we would 
often obtain tax records from HMRC, personnel and 
occupational health records from employers, DWP 
records, social services records and any other records 
that may be relevant to the claim.  
Ensuring all pieces of the claim’s jigsaw are in place 
can lead to successful claims for clients who often sus-
tain life changing injuries to enable them to lead a life 
as independently as is possible. 
 

About the Author 
Partner Sana Bibi is a personal 
injury specialist. She has a par-
ticular interest in helping people 
who have suffered an accident at 
work or on holiday.  Having suf-
fered catastrophic injuries, her 
clients and their families have 
had their lives changed in an         
instant. Sana determinedly 

makes a difference to her clients’ lives and pursues a 
level of damages that will help them manage their new 
‘normal’.  
www.anthonygold.co.uk  
* Disclaimer: The information on the Anthony Gold website is for 
general information only and reflects the position at the date of pub-
lication. It does not constitute legal advice and should not be treated 
as such. It is provided without any representations or warranties, ex-
press or implied.*
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The Price of Expert Shopping

Expert shopping: a quick recap 
Expert witnesses owe independent duties to the court 
and should not be partisan to the party instructing 
them. If a party seeks to change expert witness with-
out an objectively good reason, there is often an in-
ference that it is doing so because the expert’s opinion 
does not support the client’s view. This so-called prac-
tice of “expert shopping” is generally discouraged by 
the court as it may suggest a party is looking for an 
expert to produce an opinion to support its case, 
rather than engaging an expert to provide an inde-
pendent opinion to assist it on how to approach liti-
gation. Whilst expert shopping is not banned, as part 
of its powers under the Civil Procedure Rules (CPR), 
the court can impose conditions on a party looking to 
swap experts if it considers expert shopping is            
happening.  
 
Background 
The claimant was the owner of a hotel which had           
suffered a fire and the defendant was a firm of build-
ing contractors. The claimant alleged that the fire had 
been caused by a cigarette discarded by an employee 
of the defendant while working on the premises. 
Shortly after the fire, each party instructed a forensic 
fire expert who attended the site. The parties later        
exchanged pre-action correspondence, in which the 
defendant did not refer to an expert. 
 
In August 2020, the claimant commenced a claim. In 
the run up to the first case management conference, 
the defendant indicated an intention to rely on the ev-
idence of a different expert (Expert B) to that who 
had initially attended the site (Expert A). Expert A had 
never produced a written report. 
 
The claimant did not oppose the change, but applied 
to make a condition of the change that the defendant 
disclose certain documents, including a privileged file 
note of a pre-action meeting between Expert A and 
the defendant's solicitor, in which Expert A had ad-
dressed the matter of causation (the “File Note”). The 
claimant argued that the attempt to use a different ex-
pert was a case of preferring the view of one expert to 
another, which amounted to expert shopping. 
 
The defendant challenged the claimant’s application, 
arguing Expert B was more qualified to deal with the 

issues at hand and had initially been instructed by a 
third party UK Power Networks, rather than by the 
defendant or their insurers. As a result, they should 
not be held to the choice of an expert made before lit-
igation was in prospect and the potential issues were 
known. 
 
Decision 
The court granted the defendant’s application to rely 
on a different expert, on the condition that it disclose 
the File Note. 
 
The court found that, when exercising its powers 
under CPR rule 35.4, it could impose conditions to a 
party changing expert even where this meant disclos-
ing privileged documents. This was not to be exer-
cised as a direct order overriding legal privilege. 
Instead, the defendant was to be given the option of 
changing expert for the price of disclosing the File 
Note. The absence of a written report from Expert A 
did not prevent the disclosure of Expert A’s views, as 
there may have been an attempt to ensure any views 
were expressed in a privileged conversation only. As 
such, any documents where an expert had expressed 
their opinion, including notes and provisional reports, 
could be relevant. 
 
The court was critical of the defendant for a lack of 
transparency when providing its reasons for wanting 
to change experts and it had not disclosed the terms 
on which Expert A had been instructed. As the de-
fendant had submitted that Expert A had only been 
instructed for an initial report, in the court’s view they 
should have provided evidence to support this. Their 
failure to do so meant the court approached this ar-
gument with scepticism. 
 
The court then considered whether Expert A could 
be considered an expert instructed under CPR 35 at 
all. To determine this, the present case was compared 
with the process followed in personal injury cases, 
which requires the parties to co-operate in the selec-
tion of experts. In its judgment, there had been a pro-
cess of co-operation and engagement by the parties in 
the claim, and Expert A had likely been instructed 
with a view to (if not in fact) appointing him as the 
CPR 35 expert. The court could assume this as             
litigation had been in prospect at the time, the letter of 

by Michael Stocks, Managing Associate and Robert Scudamore, Trainee  
Solicitor at Stevens and Bolton LLP. 
 
In the recent case of Rogerson (t/a Cottesmore Hotel, Golf and Country Club) v Eco 
Top Heat & Power Ltd, the High Court considered whether or not the defendant’s 
decision to change experts was “expert shopping” and whether to impose a condition 
requiring the defendant to disclose documents relating to the instruction of the  
original expert.
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instruction had not been disclosed, and it made sense 
(when the likely issues were known) for a party to rely 
on the expert who had inspected the site at an early 
stage. 
 
Accordingly, the court could draw an inference of 
clear expert shopping. On the sliding scale identified 
by the court, the present case sat closer to obvious ex-
pert shopping. The defendant was allowed to change 
experts, but the price for this was disclosure of the File 
Note. 
 
Comment 
It is clear that the court regards expert shopping as 
undesirable, and parties to litigation should seek to 
avoid it. Parties that are looking to change experts fol-
lowing an early instruction should proceed with cau-
tion or risk creating the appearance, and thus paying 
the price, of expert shopping. The following points in 
particular should be noted:  
l  The importance of candour, and clearly identifying 
the terms of the original expert’s instruction  
l  That the expert has not provided a written report 
will not prevent the disclosure of any privileged ad-
vice given  
l  The court’s jurisdiction to impose conditions on 
changing experts extends to pre-action instructions  
l  The clearer the case of expert shopping, the greater 
the price of changing expert 
 
www.stevens-bolton.com
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Virtual Hearings  
An Expert’s view

 As a practicing expert witness (in matters of quantum 
and delay) the contrast was apparent from the very 
beginning of my first testimony in the virtual world. 
Whilst I am used to swearing an oath or affirmation 
that I will truthfully give my evidence, the expansion 
to declare that I am alone in the room, do not have 
any documents present (other than clean copies of my 
reports), that I do not have access to a telephone or 
any other communication device, and will declare if 
anybody does enter the room, really brought home 
the different circumstances to those that I was used 
to.15   
 
Indeed, in another hearing I was requested by the 
Chairman of the tribunal to rotate my camera 360° to 
afford a panoramic view of the room to ensure that I 
was indeed alone, and that there was nothing around 
me that was not permitted. Of course, none of this is 
necessary in a “live” hearing room where one is under 
the watchful gaze of a fairly large group of people.  
 
I have heard many anecdotes of witnesses being 
caught breaching the protocols that are in place to 
allow a hearing to proceed virtually with complete in-
tegrity of the process. I have heard of people using 
their phone during a break, forgetting their cameras 
and audio were still rolling, and in another case where 
a witness had placed a large panel of notes on the wall, 
only for them to be revealed when it became obvious, 
he or she was looking at them as counsel and mem-
bers of the tribunal had a close-up view of the person’s 
face whilst giving their evidence. It does seem to me 
though that such stories are very much the exception, 
and that the overwhelming majority of hearings have 
passed off in the right way.   
 
When I have been giving evidence virtually, I have 
personally found it much more intense and tiring 
than when giving evidence in a live hearing. In part, 
I think that this is largely due to the fact that my eyes 
have been strained to focus on one place for the du-
ration of each session, staring at a screen looking at 
the person cross-examining me and/or viewing           

documents that I am being referred to. Contrast that 
to the live hearing where my eyes constantly wander 
from the person asking me a question, to a document, 
and then towards the tribunal to give my answer.   
 
The fact that I can only see the person questioning me 
and not everybody who is present in the virtual room 
is also a significant difference.   
 
I miss the theatre of the live hearing, where there is a 
row of people nodding profusely when I have been 
asked a question and they are expecting me to give a 
“yes” answer (and then the unanimous incredulity 
they show when I actually give a “no” answer).   
 
I also miss seeing the body language of the tribunal 
members, whereas now, instead, I am left wondering 
what sort of impression I may have made on them, 
and more importantly if I think they have understood 
the answer I have given or whether I should perhaps 
elaborate more. I have heard that arbitrators like the 
close-up view of witnesses and experts that virtual 
hearings provide, as it allows them to study facial ex-
pressions and goes some way to them forming an 
opinion on their honesty and/or credibility.   
 
Generally, I have found the technical aspect to virtual 
hearings to be very slick and there have not been any 
glitches in any of the hearings I have been involved 
in. The use of a technical rehearsal for all participants 
together with a sound and vision check before giving 
evidence has played a major part in allowing the pro-
cess to work efficiently.   
 
In one hearing I was involved in, active participants 
(i.e.,the tribunal, counsel, witnesses, and experts) were 
spread across six different continents and the coordi-
nation of this was no mean feat but was achieved with-
out a hitch.   
 
A testament to all those involved in the organisation. 
I am also sure that the parties to the dispute would 
have been conscious of the savings made in travel costs 
had all the participants had to travel to the same loca-

by Phil Duggan - Head of Diales – Middle East  
In the last 18 months or so, all parts of our lives have changed beyond recognition. 
Thankfully, for many of us, there have been many adaptations made to allow us to 
continue going about our day-to-day lives. For me, one of the most significant 
changes I have faced has been the move to virtual hearings, taking us away from the 
customary courtroom or arbitration room settings we previously frequented. The 
change has allowed the wheels of dispute resolution to continue to turn with little 
delay and has taken us into a new way of conducting hearings that I think will be 
here to stay, certainly in part at least. 
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tion given they were spread so far and wide. It is with 
this in mind that I am led to think virtual hearings are 
here to stay, at least in some form.   
 
It makes perfect sense for a witness that is a consider-
able distance away from the hearing venue, and who 
will only be required to give evidence for a very short 
period to do this virtually. This will not only save costs 
to the parties but will also go some way towards mak-
ing our arbitrations greener. I think (save for the 
above point on cost and travel savings) a straw poll of 
participants in dispute resolution would show a pref-
erence towards a live hearing over a virtual forum. 
However, with little abatement of the effects of the 
global pandemic, we are all left with no option but to 
embrace the virtual world in which we operate and to 
be thankful for the speed in which we were able to 
adapt to it.

Dr Hemant Bagalkote 
Consultant Psychiatrist 

MBBS, DPM, MD (Psych), FRCPsych 
 
 
Dr Hemant Bagalkote is a Consultant Psychiatrist in Adult Mental 
Health based in Nottingham.  
He has experience with a wide range of clinical problems including 
referrals from primary and secondary care and also tertiary referrals 
for patients with complex needs. Additionally, he also helps manage 
service users with high needs supported by the community teams 
and there is a strong ethos of recovery and normalisation, involving 
partnership working with third sector agencies and independent   
organisations.  
Dr Bagalkote has expertise in: Adult Psychiatry, Depression, PTSD, 
Anxiety, Psychosis, Substance Misuse, Family and Immigration 
Matters and Criminal Law.  
He is approved under Section 12 (2) of the Mental Health Act 1983 as 
having a special expertise in the field of psychiatry.  
Dr Bagalkote regularly provides expert medicolegal opinion on  
complex cases in Family Law, Criminal Law and Immigration 
matters.  
Languages spoken; English, Gujarati, Hindi, Urdu and Marathi. 
 
Tel: 0115 9529416 
Mobile: 07765 223053 
Email: hemant.bagalkote@nhs.net 
Highbury Hospital, Highbury Road, Bulwell, Nottingham, NG6 9DR

Mr Wale Olarinde FRCS (ORL-HNS), FRCS (Oto) 
Consultant Ear Nose Throat/Head & Neck/Thyroid Surgeon 
 
Mr Wale Olarinde has been in active clinical practice in otolaryngology (ear, nose & 
throat) practice since 1996. His practice is a general otolaryngology practice with a 
special interest in head and neck surgical conditions. He is a core member of the 
North Trent Head and Neck Cancer Multidisciplinary Team that discusses the  
management of over 350 new cases of head and neck cancers a year.  He is also a 
core member of the North Trent Thyroid Multidisciplinary Team.  He regularly sees 
patients in a dedicated weekly neck lump clinic, two-week wait cancer clinic and a 
multidisciplinary head and neck cancer clinic. He performs surgery for head and 
neck cancer patients at Chesterfield Royal Hospital and the Royal Hallamshire  
Hospital, Sheffield. He also carries out surgery for a wide range of benign head and 
neck conditions including thyroid and parathyroid surgery.  
His general otolaryngology practice includes providing a specialist service for  
patients with all forms of hearing loss, tinnitus, vertigo, throat, swallowing, sinus and 
nasal complaints. He carries out a wide range of surgical procedures for these  
general ear nose and throat conditions. He provides specialist care for patients with 
injuries to the head, neck and facial regions.  
He is a regular lecturer on the national ENT Masterclass courses lecturing in the 
United Kingdom and internationally.  
Medical Negligence; Personal Injury; Legal Aid; Mediation; Criminal cases.  
Mr Olarinde has given oral evidence at the Queen’s Bench Division of the 
High Court  
Contact: Haidee Carpenter 
Tel: 0114 321 6522 - Fax: 0114 321 6128 
Email: contact@entsheffield.co.uk - Website: www.entsheffield.co.uk 
Claremont Private Hospital, 401 Sandygate Road, Sheffield, S10 5UB

Dr Sanya Krljes  
MSc PhD DClinPsy AFBPsS 

Chartered Clinical Psychologist 
 
Dr Sanya Krljes is a Chartered Clinical Psychologist with extensive experience in conducting  
complex psychological assessments and providing psycho-legal reports in criminal and civil  
proceedings. Dr Krljes completed  a master’s degree in Neuroscience at King’s College London  
before obtaining a PhD in Cognitive Neuroscience at the Department of Psychological Medicine, 
Imperial College London. She subsequently completed a Doctorate in Clinical Psychology at  
University College London (UCL). She has a breadth of experience working in various NHS  
mental health care settings, including low and medium secure services.  
 
Dr Krljes has provided psycho-legal reports to the Crown Prosecution Service and numerous  
solicitor firms and has extensive experience giving evidence at Crown Courts in relation to many 
high profile homicide and sexual offence trials. Dr Krljes practices from various consulting rooms 
and assesses clients at prisons and solicitors’ offices.  
 
Dr Krljes specialises in the following:  
• Neuropsychology assessments (cognitive deficits, intellectual functioning, learning disability,  
   brain injury, dementia, epilepsy and brain tumours) 
• Personality assessments (personality disorders and psychopathy) 
• Malingering 
• Mental health assessments (Post Traumatic Stress Disorder, depression, anxiety, substance  
   abuse, stress, complex needs and dual diagnosis) 
• ADHD 
• Risk assessment (arson, sexual and/or violent offending), including highly specialised tools  
   such as PCL-R, HCR-20, RSVP 
• Sexual offending assessments 
• Suggestibility & compliance in relation to police interviews  
• Mental capacity assessments 
• Work related stress  
• Occupational injury 
• Employment stress  
• Fitness for work assessments 
• Assessment of capability and unfair dismissal 
• Fitness to practice  
 
Email: sanya@londonpsycholegal.com  
Area of work Nationwide 
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Please email our editor on  

chris.connelly@expertwitness.co.uk 

 

Our next issue is focused  

on Forensics, with a submission 

deadline of February 14th 
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Fresh Investment to Increase  
Psychiatry Training Places in Wales
Record levels of more than £260m will be invested in 
training healthcare professionals in Wales in an effort 
to help the NHS respond to the pandemic and            
challenges in the future.  
The investment for 2022/23, which is a 15% increase 
from 2021/22, will see the highest ever number of 
training opportunities in Wales. 
 
It will be the eighth consecutive year funding to           
support health professional education and training in 
Wales will increase. 
 
The additional training places will increase the              
capacity of the workforce to help the NHS respond to 
the challenges facing it in the future. 
 
The funding will go towards training places for         
anaesthetists and oncologists, as well as those working 
in intensive care, emergency medicine, acute 
medicine, palliative medicine and psychiatry. 
 
It comes as the NHS has more people working in it 
than at any time in its history, all aimed at prevention 
and care for members of society, across every             
community in Wales. 
 
The additional investment includes £18m for               
education and training programmes for healthcare 
professionals in Wales; £5m extra for medical            
training places, nearly £8m to support core GP            

training numbers and a net increase of nearly £3m for 
pharmacy training across Wales. 
 
The investment will see the increase in health          
professional and medical training places for 2022/23, 
including: 
l  111 Adult Nursing places 
l  73 Mental Health Nursing places 
l  22 clinical radiology trainees (20 south and 2 north) 
l  maintaining the current target of 160 GP’s intake 
per annum, with an option to over-recruit to 200 
when feasible 
 
Over the past five years nurse training places have also 
increased by 55.2% and midwives have increased by 
96.8%. 
 
Health Minister Eluned Morgan said: This       
investment, which is the eighth consecutive year we 
have increased funding for training places, shows our 
commitment to supporting the workforce capacity of 
NHS Wales. 
 
The COVID-19 pandemic has placed a great demand 
on our NHS and we are incredibly proud of how          
everyone has stepped up to the plate to care for the 
people of Wales. 
 
We need to keep training and strengthening our 
workforce, so it is prepared for all future challenges it 

Dr Rebecca Slinn 
Consultant Psychiatrist  

MBBS MRCPsych 
  
Dr Rebecca Slinn is a Consultant Psychiatrist  
based in South West England.Dr Slinn has over  
25 years’ experience practicing in general  
adult and old age psychiatry;working as a  
consultant for over 17 years with a wide range  
of experience in hospital, the community and different jurisdictions in the UK. Dr Slinn worked 
in the NHS from 1991-2012 and now practices in the independent sector. She is fully accredited 
for Continuing Professional Development by the Royal College Psychiatrists and is employed 
as a Second opinion approved doctor under the mental health by the CQC. 
 
Dr Slinn has expertise in all areas of general adult psychiatry, psychosis, mood disorder, trauma, 
personality disorder, anxiety disorders, eating disorder, addiction, older adult psychiatry      
including cognitive impairment, dementia, capacity assessments including testamentary     
capacity, presentations of psychiatric disorder on old age. 
 
Medico- legal experience includes: 
Medical negligence cases 
Personal injury cases 
Capacity assessments and reports for testamentary capacity 
Reports for professional tribunals for example NMC 
Reports for First tier mental health tribunal service 
Regular occupational health reports for Police, and British Aerospace 
Appearance in Crown Court as an expert witness in a murder case 
Overall instructions approximately joint 15%, claimant 60%, defendant 25% 
 
Dr Slinn can undertake home visits and assessments in solicitors’ offices by arrangement. 
Terms and Conditions are available on application and prior to acceptance of instruction.  
Contact: Secretary, Amanda Haffner - Tel: 0117 4350070 
Email: a.haffner@theprivatepsychiatrygroup.com - Website: theprivatepsychiatrygroup.com 
Litfield House, 1 Litfield Place, Clifton Down, Bristol, BS8 3LS

Medico legal assessment of 
claimants suffering traumatic brain 
injury and psychological injury  
arising from accidents and clinical 
negligence. 
 
Consulting rooms: London,  
Birmingham, Exeter, Thames  
Valley, Bristol & Manchester. 
 
Co-editor and Author of Brain  
Injury Claims, published by  
Sweet and Maxwell.
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may face and improve resilience as we bid to recover 
from the effects of the pandemic. 
 
Alex Howells, HEIW Chief Executive, said: We are 
delighted that the education and training plan has 
been supported and look forward to working with our 
partners to implement the recommendations. 
 
Wales is a great place to train and learn, and we are 
very grateful to the many staff across the NHS and our 
education institutions in Wales for the valuable con-
tribution they make to teaching and supporting our 
future workforce. 
 
Detail for increases to Psychiatry posts 
Core Psychiatry Training 
l  To increase Core Psychiatry Training by 8 posts for 
August 2022.  
Specialty Training 
Child & Adolescent Psychiatry 
l  North Wales – to increase by 2 posts for 2022. (Note 
- agreement and temporary funding was identified to 
enable one of these posts to commence in August 2021 
as part of a phased introduction.)  
l  South Wales – to increase by 2 posts for 2022 and 
to review further for 2023 once the HEIW review on 
Mental Health workforce has reported its findings.  
Old Age Psychiatry 
l  To increase by 2 training posts for 2022, 2 for 2023 
and a further 2 for 2024. With a review once the 
HEIW review on Mental Health workforce has            
reported its findings. 

General Adult Psychiatry 
l  To make no changes to the current level of posts on 
the General Adult Psychiatry programme and to re-
view further for 2023 once the HEIW review on Men-
tal Health workforce has reported its findings.  
Forensic Psychiatry 
l  To make no changes to the current level of posts on 
the Forensic Psychiatry programme and to review fur-
ther for 2023 once the HEIW review on Mental 
Health workforce has reported its findings. 
 
Learning Disabilities 
l  To convert the shared LD/CAMHS post in North 
Wales to LD thereby increasing the programme by 
1 post.  To review further for 2023 once the HEIW 
review on Mental Health workforce has reported its 
findings.  
For further information, please contact: 
Email: oliver.john@rcpsych.ac.uk 
Web: www.rcpsych.ac.uk/wales 
Contact Name: Ollie John

Medico-legal assessments for suspected or known brain injury and/or  
brain dysfunction in Personal Injury and Medical Negligence claims  

•  Acquired brain injury                 •  Post-concussion syndrome 

•  Cognitive dysfunction                •  Anoxia 

•  Stroke                                        •  Dementia 

•  Epilepsy                                     •  Neuropsychiatric conditions 

•  Mental capacity assessments  •  Alcohol and drug abuse    
        
Medico-legal services: Instructions from Claimants, Defendants and as a Single Joint Expert. Appointments usually within 2 to 4 weeks, and 
reports produced in a further 2 to 4 weeks. Assessments can also be carried out in Italian. Dr Monaci has a good knowledge of Swedish and 
Spanish and has experience of working through interpreters. 

Clinical services: neurorehabilitation services.  
Dr Monaci has completed the Cardiff University Bond Solon Expert Witness Certificates. 

Dr Linda Monaci 
Consultant Clinical Neuropsychologist

Main consulting rooms (nationwide locations): 
Consultations for medico-legal services are available in London, New Malden, Reigate, Guildford, Leatherhead 
Southampton and Portsmouth. Assessments in care homes and in individuals' home may also be possible when based on          
clinical needs. Clinical services are available in central London and Surrey. Available for travel throughout the UK and abroad. 
 
Correspondence address: linda@monaciconsultancy.com 
Telephone: 07821 123618 
www.monaciconsultancy.com 

Let us do the searching for  
you If you require an expert  
fast call our free telephone 

searchline on  

0161 834 0017 

ISSUE 40 IFINAL.qxp_Layout 1  29/12/2021  09:55  Page 65



E X P E RT  W I T N E S S  J O U R N A L       66 D E C E M B E R  2 0 2 1

Trial is by Judge, Not Expert 
There are lots of things you need to get right when 
you are party to a civil dispute, but often appointing a 
knowledgeable expert witness is a good place to start. 
Get the expert witness wrong and there could be dis-
astrous and costly consequences waiting for you down 
the track.  
 
2021 has seen a flurry of judicial comment criticising 
expert reports. So what are some of the things you 
need to consider in order to get it right?  
1. Finding an expert who has the specialist knowledge 
required for the case is mandatory as they are likely to 
give evidence on, for example, technical or scientific 
matters, or specialist practice or procedure. Another 
consideration is to ask yourself whether the expert has 
experience of being an expert witness. Part 35 of the 
Civil Procedure Rules contain strict procedures in re-
lation to expert evidence and the Civil Justice Coun-
cil’s Guidance for the Instruction of Experts in Civil 
Claims (2014) needs to be adhered to. It is of 
paramount importance your expert has working 
knowledge of these rules and recent experience of 
being in court (virtual or in-person). For more infor-
mation on virtual hearings see the Academy of Ex-
perts 2020 ‘Remote & Virtual Hearings Guidance for 
Experts’. 
 
2. ‘An expert’s responsibility is to give such evidence to the court 
impartially on the matters within their expertise – the White 
Book 2021’. A key thing to remember is that the ex-
pert is there to assist the court, not the party in-
structing them. While the case of The Ikarian Reefer 
hammers home this point, the 2021 White Book ac-
knowledges that it ‘remains apparent that this obligation is 
breached far too often by experts to the detriment of the party 
instructing them.’ Ultimately it is in your interests that 
the expert abides by their duties to the court. So, for 
example, caution needs to be exercised if you are 
minded to instruct an expert who is familiar to you or 
who you have previously instructed. In the case of 
Bank of Ireland UK Plc v Watts Group Plc [2017] EWHC 
1667 it was held that the banks’ expert was not                

independent as the bank had provided most of the 
expert's work over the years. Why is this important to 
you? Refusal of permission to adduce expert evidence 
as demonstrated by the 2021 case of Dana UK Axle Ltd 
v Freudenberg FST GmbH [2021] EWHC 1413 (TCC), 
and the imposition of indemnity costs on the instruct-
ing party are all sanctions which can be imposed by a 
court when there has been a failure of the expert to 
comply with their duties.   
3. Permission of the court to adduce expert evidence 
is always required. If you have that permission you 
may think you have a win on your hands if the other 
party fails to produce any evidence challenging or 
contradicting the expert’s opinion. However, the 2021 
Court of Appeal decision of Griffiths v Tui (UK) Ltd 
[2021] EWCA Civ 1442 (07 October 2021) offers a stark 
reminder that the court is not bound to accept the        
evidence of the only expert witness standing. As Lady 
Justice Asplin made clear in that case          

'There is no rule that an expert's report which is 
uncontroverted and which complies with CPR 

PD 35 cannot be impugned in submissions and 
ultimately rejected by the judge.'  

Lady Justice Asplin.   
Ensuring the expert witness knows the court rules, 
abides by their duties and actually produces a report 
is a good start. Instructing the specialist Dispute Res-
olution team at Burges Salmon is an even better one!  

'While The Ikarian Reefer stressed the fact that 
experts are not to act as advocates for the  

 instructing them, it remains apparent that this 
obligation is breached far too often by experts to 

the detriment of the party instructing them.'  
White Book 2021  

Author 
Stacie Bourton 
Burges Salmon 
www.burges-salmon.com 

by Stacie Bourton 

Forensic Psychology Consultancy UK Ltd 
Forensic Psychology Consultants - BSc (Hons), PG Dip, C.Psychol 
 Forensic Psychology Consultancy (FP Consultancy) is an independent practice of  
Psychologists with expertise in working with perpetrators of crime, victims and those at 
risk. Services are offered to legal representatives, criminal justice, family court, social and 
health agencies. We can help to understand behaviour by applying the most up-to-date 
and evidence-based psychological theories and methods. Our aim is to deliver this in a 
professional and accessible manner.  
Our Psychologists are experienced in providing a range of expert witness services for 
criminal & family court proceedings, Parole Board reviews & mental health tribunals.  

Contact Name: Matthew Gobbett 
Tel: 01633 423727 - Mobile: 07766 810756 
Email: info@forensicpsychologyuk.com or lowri@forensicpsychologyuk.com 
Website: www.forensicpsychologyuk.com 
Forensic Psychology Consultancy UK Ltd, Capital Tower Business Centre,  
3rd Floor, Capital Tower, Greyfriars Road, Cardiff, CF10 3AG
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How Effective is Giving Evidence 
Remotely? Analysis of the Berkeley 
Research Group report 

This summer the global business consultancy firm, 
The Berkeley Research Group (BRG) published their 
report into the psychological impact of remote hear-
ings after conducting interviews with lawyers and their 
own expert witnesses. Their findings highlight how 
cross-examination in a virtual environment can have 
an interesting psychological impact – both positive and 
negative – on those required to give evidence, and im-
pact the hearing outcome generally. We summarise 
the BRG’s findings below.      
The Psychological benefit of remote hearings on 
cross-examination 
The environment 
The research found that expert witnesses are more at 
ease in a relaxed setting of familiar surroundings. The 
benefit of this, as highlighted by Managing Director 
and expert witness at BRG Daniel Ryan, is “it’s easier to 
give evidence and, frankly, I think that’s probably of benefit 
to the process because you are likely to receive better answers 
from the expert…”. Essentially, the court benefits as           
the answers provided are considered more carefully 
and not rushed under the pressure of a traditional  
environment.  
Questioning 
The participants found that even with technical glitches 
disrupting the flow of proceedings, this did not affect 
their ability to question an expert witness and determine 
the validity of such witness’s point of view.  
It was highlighted that improvements in technology 
meant that there is an ability to zoom in on those un-
dergoing cross-examination. This helped to heighten 
any telling facial expressions. Chiann Bao, an arbitra-
tor at Arbitration Chambers, commented “You can see 
exactly where they stand and get a sense as to the veracity of 
the evidence provided through non-verbal cues alone”.  
Decision making 
The participants in the study did not agree that a 
change in environment has a considerable impact on 
the decision making process and outcome of the hear-
ings. Although inherently difficult to be conclusive, it 
was felt that that the outcome of virtual proceedings 
are likely to have been the same as if they had taken 
place in person. One of the reasons for this is,                  
although there have been noticeable differences in un-
dergoing cross-examination remotely as opposed to 
physically, expert witnesses are trained to deal with 
the pressures of a court room setting and have been 
able to adjust easily to the virtual environment.   

The negative psychological impact of remote  
hearings on cross-examination 
Cross-examination techniques 
It was found that traditional techniques used by           
barristers and other lawyers in an attempt to place 
pressure on expert witnesses undergoing cross-ex-
amination, were significantly less effective than in a 
traditional courtroom setting. One contributor, 
Mustafa Hadi, Managing Director and expert witness 
at BRG, pointed out that “….if somebody’s trying to be   
aggressive with you, you can simply turn the volume down”. 
 
Relaxed setting 
Although virtual hearings may create a more relaxed 
environment for the expert witness to provide more 
considered answers, this is not to say that this benefits 
the expert or the quality of evidence provided. Away 
from the formality of the physical hearing room the 
research found that these types of settings lulled the 
witness into a false sense of security. This was to the 
benefit of the opposing counsel as the witness’s ex-
changes with his or her cross-examiner became more 
conversational in style. 
 
Preparation 
Virtual hearings means there is a lack of in-person 
preparation of the witnesses. The research states that 
this was one of the major drawbacks of remote hear-
ings and has a negative impact on both expert wit-
nesses and the wider legal team, as in-person 
preparation helps to build confidence and ensure ev-
eryone is on the same page. The lack of pre-tribunal 
team-building can lead to miscommunication between 
counsel and expert witnesses.  
Questioning 
Although technology has created the ability to focus 
on a witness’s facial expressions, the research found 
where multiple people shared the same camera, this 
hindered opposing counsel’s ability to judge the reac-
tion of an expert witness when being questioned. As 
highlighted by Anna Masser, arbitration partner at 
Allen & Overy "with too many people on a screen, whom do 
you focus on?”. Psychologists have suggested that re-
moving video entirely, therefore only allowing deci-
sions to be made on verbal evidence alone, would 
lessen the potential impact of unconscious bias. 
 
Decision making 
It was found that technical issues may have an impact 
on the decision making. Any delay in a witness             

The COVID-19 pandemic introduced new norms for a variety of different industries. 
This was no different for the legal sector. During full or partial lockdowns, lawyers, 
arbitrators and expert witnesses have had to adapt to hearings and tribunals being 
held remotely.
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answering questions, due to connection issues, can be 
interpreted as the witness hesitating in answering 
questions. This, along with arbitrators or other deci-
sion makers staring at a screen for long periods of time 
(so-called “Zoom fatigue”), which is less engaging than 
being in a physical courtroom, and being less inclined 
to interject on procedural grounds, has meant that 
hearings are harder to control and decisions being 
reached more quickly.    
 
Future of remote hearings 
Overall the BRG research found that, although there 
are some negative psychological impacts to remote 
hearings, they have largely been working well and 
many praise their efficiency both in time and cost as 
travel expenses of expert witnesses and legal teams 
are minimised or eradicated completely. 
 
Virtual hearings, in some shape or form (full or             
hybrid) are almost certainly here to stay, although 
there are differing opinions from one continent to an-
other as to what will be the norm. One of the report’s 
conclusions is that a trend for hybrid hearings does 
not appear to be the preferred approach, with either 
fully remote or fully face-to-face hearings being the 
favoured option. 
 
Authors 
Michael Stocks 
Managing Associate 
 
Jasmin Lucas 
Trainee Solicitor 
www.stevens-bolton.com 
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Psychedelics: New Frontier for 
Mental Health Conditions?
by Carissa Kendall-Windless and Sarah Taylor at Pinsent Masons

Introduction 
Psychedelics are a group of medicines that alter mood 
and sensory perceptions, and – despite traditionally 
having mystical connotations – are now known to offer 
much-needed hope for many debilitating mental 
health conditions.  
This article provides a brief history of these medicines 
and discusses the prospect of them becoming a main-
stream treatment for a range of psychiatric disorders 
in the United Kingdom.  
What are psychedelics? 
"Psychedelics" are a class of psychoactive substances 
that produce temporary changes in perception, mood 
and cognitive processes, which affect all the senses. 
Some psychedelics are found in nature, while others 
are made in the laboratory, including those known in 
popular culture as "magic mushrooms". Psilocybin is 
the naturally occurring molecule found in almost 150 
species of mushrooms and, once ingested, turns into 
psilocin, causing psychedelic effects.  
Psychedelics offer a new frontier because they look to 
be useful in the treatment of depression and anxiety, 
which is reported to be at a global all-time high fol-
lowing the covid-19 pandemic. Indeed, in the United 
Kingdom, the prime minister, Boris Johnson, has in-
dicated that he will consider calls to legalise psilocybin 
in response to the potential for treatment of mental 
health conditions. Psychedelics are therefore expected 
to be an area of interest for pharmaceutical investors 
in the near future.  
Trip down memory lane 
The traditional use of psilocybin-containing fungi is 
thought to date back hundreds, if not thousands, of 
years. Psilocybin-containing "magic" mushrooms ap-
pear to have been used ubiquitously; it is reported 
they were used at Eleusian ceremonies of ancient 
Greece, and by pre-Mayan cultures, for example. 
However, the archetypal psychedelic in modern West-
ern society, lysergic acid diethylamide (LSD), was first 
synthesised in 1938 by Albert Hofmann at a labora-
tory in Switzerland. At a time when psychiatry lacked 
effective medical therapies, the discovery of LSD was 
of interest, with some key features noted.  
However, as psychedelics diffused into wider society 
and recreational use increased, some individuals re-
ported a variety of ongoing symptoms including vi-
sual distortions, flashbacks and other symptoms that 
occurred long after the drugs had left the body. Even-
tually, the unethical and covert use of psychedelics, 
along with a general hardening of socio-political            
attitudes towards drug use, contributed to the               
decision to place psychedelics in Schedule I of the 

1971 United Nations (UN) Convention on Psy-
chotropic Drugs (the Convention), which was de-
signed to control the use and availability of such drugs. 
The Convention contains four schedules, Schedule I 
being the most restrictive. It includes drugs claimed 
to create a serious risk to public health, the therapeu-
tic value of which is not currently acknowledged by 
the Commission on Narcotic Drugs.  
In the United Kingdom, the Misuse of Drugs Act 
1971 was introduced to reflect the United Kingdom's 
commitments under the Convention (as well as the 
UN Single Convention on Narcotic Drugs and the 
UN Convention Against Illicit Traffic in Narcotic 
Drugs and Psychotropic Substances).  
As a result of the Convention and related national         
legislation, medical use ceased and research dwindled 
across the globe until the turn of the millennium. 
Since then, there has been a steady renaissance of  
clinical and academic interest in psychedelic drugs.  
Today, although access to psilocybin remains so           
restricted, it is being investigated as a novel therapy 
for treatment-resistant depression and other difficult-
to-manage mental health conditions, including obses-
sive-compulsive disorder, substance misuse disorders 
and end-of-life anxiety. It could be the next break-
through drug in these treatments; however, the legal, 
commercial, moral, and IP hurdles are formidable. 
 
Legal hurdles 
Psilocybin therapy may be a novel and paradigm-  
shifting development in the treatment of mental 
health conditions. It works in a different way to tradi-
tional antidepressants and psychological therapies by 
directly decreasing activity and changing patterns of 
connectivity in brain regions strongly associated with 
ongoing depression and anxiety. Clinical trial evidence 
suggests that psilocybin may be effective in groups 
where traditional treatments have failed. This is where 
the clinical and health-economic problem lies, where 
new treatments are most needed and where com-
mercial potential exists.  
In the United Kingdom, supplementary to the Misuse 
of Drugs Act 1971, the Misuse of Drugs Regulations 
2001 determine the circumstances in which it is law-
ful to possess, supply, produce, export and import 
controlled drugs. The authorised scope of activity will 
depend on which of the five schedules the controlled 
drug is assigned. Schedule 1 contains those drugs that 
are considered to have little or no therapeutic value 
and are subject to the most restrictive control, such as 
LSD and MDMA (ecstasy), whereas Schedule 5 con-
tains drugs that are considered to have therapeutic 
value and are commonly available as over-the-counter 
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medicines. Although Schedule 1 drugs may be used 
for the purposes of research, a UK government Home 
Office licence is required.  
The Misuse of Drugs Regulations 2001 deems             
psilocybin, along with many other potentially revolu-
tionary medicines, harmful and lacking medical po-
tential – and it is classed as a Schedule 1 drug. This 
has meant that psilocybin, along with many other sub-
stances vested with therapeutic potentials, has (erro-
neously) been perceived as harmful, which has led to 
a scientific blackout lasting about 50 years, precluding 
new treatments being developed.  
In November 2018, a precedent was set for moving 
controlled drugs (cannabis-based products for medic-
inal use) from Schedule 1 to Schedule 2 prior to mar-
ket authorisation as a medicine. This provided a legal 
route for cannabis-based products for medicinal use 
to be prescribed by doctors in strictly controlled cir-
cumstances without the requirement for a Home           
Office licence.  
If psilocybin followed suit and was re-categorised, with 
restrictions strictly limiting its availability for registered 
clinical trials and experimental research studies, it has 
the potential not only to deliver new treatments for 
patients, but also to establish the United Kingdom as 
a world leader in psychedelic research, grow the UK 
drug development industry and advance public 
health. Psilocybin therapies are among the very few 
recent advances in mental health drug development 
with substantial commercial potential.  
A policy change would immediately reduce the              
obstacles to scientific research and commercial devel-
opment, shortening the time required to bring new 
drugs to market and reducing the end cost of thera-
pies, which will no doubt translate into significant         
savings for the National Health Service later on.  
Increasing pressure is being placed on the govern-
ment to consider re-classifying psilocybin, with surveys 
of the general public demonstrating support for such 
a change, which would remove some of the adminis-
trative barriers to using psilocybin in medical research. 
To an extent, this may be as a result of the increasing 
prevalence and awareness of mental health conditions 
among the population, perhaps in part as a result of 
the prevailing covid-19 pandemic.  
Funding challenges 
If bureaucratic burdens are reduced, there are nev-
ertheless still challenges to be overcome in using 
psychedelics in medical research. Researchers suggest 
that psychedelics are misunderstood, and they remain 
heavily stigmatised, which means funding is not read-
ily available for research. As a result, many researchers 
may be deterred from entering the field, and for sim-
ilar reasons, universities are often hesitant to support 
this type of work.  
Funding is therefore an issue: nearly all research is 
funded by private donors through corporate-spon-
sored research centres. This naturally leads to phar-
maceutical companies, venture capitalists and patent 
holders benefitting most from the commercialisation 
of psilocybin. 

Moral issues 
Although obtaining funding for research involving 
psychedelics may prove challenging, there is perhaps 
a wider, moral issue: what happens to indigenous 
communities who have used psychedelics for        
hundreds of years? 
 
Indigenous communities may view patents and the 
commercialisation of psychedelics as forms of ex-
ploitation and theft of their sacred knowledge and 
technologies. The 1992 UN Convention for Biological 
Diversity (CBD) directs the signatory states (including 
the United Kingdom), through national legislation, to:  
respect, preserve and maintain knowledge,  innovations and 
practices of indigenous and local communities embodying tra-
ditional lifestyles relevant for the conservation and sustain-
able use of biological diversity and promote their wider 
application with the approval and involvement of the holders 
of such knowledge, innovations and practices and encourage 
the equitable sharing of the benefits arising from the utiliza-
tion of such knowledge, innovations and practices.  
This was followed by subsequent agreements,        
including the 2010 Nagoya Protocol on Access to Ge-
netic Resources, to which a number of countries (in-
cluding the United Kingdom) have contracted in 
recognition of the importance and value of biodiver-
sity to human society. The Nagoya Protocol provides 
a framework for the effective implementation of one 
of the three objectives of the CBD: the fair and equi-
table sharing of benefits arising out of the utilisation 
of genetic resources. It recognises that benefits derived 
by users of genetic resources should be shared with 
those who provide them, with the ultimate objective 
being the conservation and sustainable use of         
biodiversity.  
Such developments also led to the establishment of the 
2003 UNESCO Convention for the Safeguarding of 
the Intangible Cultural Heritage, which recognised 
that: 
in particular indigenous communities, groups and, in some 
cases, individuals, play an important role in the production, 
safeguarding, maintenance and re-creation of the intangible 
cultural heritage, thus helping to enrich cultural diversity and 
human creativity.  
Furthermore, in 2007, the United Nations Declara-
tion on the Rights of Indigenous Peoples stated that: 
 
States shall provide redress through effective mechanisms, which 
may include restitution, developed in conjunction with indige-
nous peoples, with respect to their cultural, intellectual, religious 
and spiritual property taken without their free, prior and              
informed consent or in violation of their laws, traditions and 
customs. 
 
In building up a pharmaceutical company's IP estate 
around psilocybin compounds, questions may arise as 
to whether indigenous people should be compensated 
in some way. At the time of writing, there has been no 
indication that any such compensation has been paid. 
This is perhaps not surprising – the use of psychedelics 
as medical treatments has not yet become mainstream, 
and therefore substantial investment returns may not 
have yet been realised. However, this is certainly a  
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consideration that pharmaceutical manufacturers may 
have to face in the future.  
Patenting questions 
However, use by indigenous populations and the            
related moral considerations do not take away the fact 
that it is the pharmaceutical companies that are the 
ones investing in the refinement of psychedelic sub-
stances for medicinal application and commercialisa-
tion. As is the case with the development of any other 
medication – and perhaps more so given the admin-
istrative hurdles, such as obtaining Home Office per-
mission in the United Kingdom, that currently need 
to be overcome with respect to the use of psychedelics 
– pharmaceutical companies and investors will rightly 
expect a return on their investment in the develop-
ment of such products.  
The patentability of chemical substances is assessed in 
the same way as any other alleged invention under the 
UK Patents Act 1977. As mentioned already, psilocy-
bin is a naturally occurring substance that is widely 
available and has been used by some communities for 
centuries, and therefore cannot be patented due to 
lack of novelty.  
Further, a discovery of, for example, a natural sub-
stance cannot be patented,(1) but "you can patent a 
useful artefact or process that you were able to devise 
once you had made your discovery".(2)  
It is therefore likely that patents will be most likely 
sought for subtle variations of these naturally occur-
ring substances. However, the process of refining such 
naturally occurring substances for medicinal use with 
subtle variations, and seeking patent protection for 
such variations, is controversial. It may limit access to 
therapies that are not actually new and could other-
wise be inexpensive and widely available.  
While there are also some patents protecting a              
formulation of psilocybin, there are fewer (if any) pro-
tecting the methods of synthesising and administer-
ing it. This is therefore an area where further patent 
filings are expected in the future.  
However, particular challenges may arise in respect of 
the patentability of psilocybin derivatives – namely, 
whether the alleged invention is excluded from 
patentability on the basis that it may not be considered 
patentable because it is "contrary to public policy or 
morality".(3) Reclassifying psychedelics such as psilocy-
bin as Schedule 2 drugs in the United Kingdom would 
show a clear departure from this traditional perception. 
The use of such substances for the treatment of mental 
health conditions is clearly for the public good, thereby 
potentially weakening any arguments that such prod-
ucts and patents would be contrary to public policy or 
morality – indeed, quite the opposite. 
 
Comment 
The potential of psychedelics as treatments for              
debilitating mental health conditions offers a new 
hope to patients and potentially significant windfalls 
for pharmaceutical companies that successfully               
circumvent the challenges to bring these products to 
market. 
 

More evidence as to the applicability and safety of 
these medicines is clearly required, but with the UK 
government now considering their potential use, the 
future for new, revolutionary treatments for mental 
health patients looks brighter.  
The UK Life Sciences Vision, published in July 2021, 
sets out as one of the government's priorities the need 
to address the significant unmet need for innovative 
new treatments and technologies, through deepening 
the understanding of mental ill health, and using this 
knowledge to advance the development of new ther-
apies and products. Psychedelics may offer one such 
innovative new treatment. 
 
For further information on this topic please contact 
Carissa Kendall-Windless or Sarah Taylor at  
Pinsent Masons by telephone (+44 20 7418 8250) or 
email (carissa.kendall-windless@pinsentmasons.com 
or sarah.taylor@pinsentmasons.com).   
The Pinsent Masons website can be accessed at 
www.pinsentmasons.com. 
 
First published by the International Law Office. 
 
Endnotes 
(1) Section 1(2)(a) of the Patents Act 1977.  
(2) Peter Prescott QC (sitting as a Deputy Judge) in paragraph 34 
of CFPH LLC [2005] EWHC 1589 (Pat).  
(3) Section 1(3) of the Patents Act 1977.
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230,000 New PTSD Referrals  
Forecast as a Result of the Pandemic

There could be 230,000 new referrals for post-           
traumatic stress disorder (PTSD) across England as a 
direct or indirect result of the pandemic, according to 
modelling by The Strategy Unit.   
PTSD is a mental health condition where the intense 
negative emotions, thoughts and memories caused by 
a traumatic event persist and interfere with someone’s 
daily life.    
The pandemic has increased exposure to events with 
the potential to cause PTSD, with frontline health and 
care workers and survivors of severe Covid-19 at         
particularly high risk.   
Professor Neil Greenberg, expert editor of the Royal 
College of Psychiatrists’ new patient resource, said: 
    “It’s a common misunderstanding that only people in the 
armed forces can develop PTSD - anyone exposed to a trau-
matic event is at risk. If left untreated it can ruin the lives of 
those who suffer from it as well as negatively affect their fam-
ilies, friends and colleagues.      
    “However, clearly there are jobs, including working in many 
healthcare settings, where experiencing traumatic events is 
more common so the risk of developing PTSD is unfortunately 
much higher.    
    “It’s vital that anyone exposed to traumatic events is prop-
erly supported at work and home. Early and effective support 
can reduce the likelihood of PTSD and those affected should 
be able to access evidence-based treatment in a timely manner. 
Especially our NHS staff who are at increased risk as a result 
of this unprecedented crisis.”     
A survey of 709 intensive care staff across six NHS hos-
pitals in England carried out after the first wave found 
40% reported symptoms consistent with PTSD. This 
is more than twice the rate found in military veterans 
with recent combat experience.   
Research published in the Royal College of Psychia-
trists’ BJPsych Open earlier this year found that 1 in 
3 (35%) Covid-19 patients put on a ventilator go on to 
experience extensive symptoms of PTSD.   
Dee, 52, from Bristol, who became severely ill with 
Covid-19 last year, said: 
    “I experienced severe anxiety about my breathing problems. 
This included intrusive visions of not being able to breathe 
and of NHS staff in PPE suits taking me to hospital.    

    “My sleep was badly affected and I started using alcohol as 
a coping mechanism. I have since tested positive for Covid-19 
a second time which has been extremely traumatising. I'm 
struggling but I’m not confident that I can get the help I need."   
Symptoms of PTSD might start immediately after a 
traumatic event or they might start weeks or months 
later. Unfortunately, many people do not get the right 
help when their symptoms first develop, due to 
stigma, misunderstanding or lack of awareness.   
Several effective and evidence-based treatments for 
PTSD are available to patients, including trauma-fo-
cused cognitive behavioural therapy (TF-CBT), eye 
movement desensitisation and reprocessing (EMDR) 
and medication.   
The Royal College of Psychiatrists’ new resources        
provide more information for anyone who is experi-
encing PTSD or who has experienced a traumatic 
event.

l  Expert modelling forecasts 230,000 new referrals for post-traumatic stress disorder  
   (PTSD) between 2020/21 and 2022/23 as a result of the pandemic.  
l  35% of Covid-19 patients put on a ventilator and 40% of intensive care staff report  
   symptoms of PTSD, according to academic studies.  
l  The Royal College of Psychiatrists is launching new resources for anyone experiencing  
   PTSD or who has experienced a traumatic event. 
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Litigation by Ambush?  
Expert Evidence Uncontroverted… 
Until Closing Submissions

XSBackground 
This appeal raised the question of “whether and if so, 
in what circumstances, the court can evaluate and re-
ject what is described as an “uncontroverted” expert’s 
report”; i.e., one in respect of which there is no fac-
tual evidence undermining the factual basis of the re-
port, no competing expert evidence, and no 
cross-examination of the expert takes place. 
 
The expert report in question (‘the Report’) was          
prepared by one Professor Pennington. It was ad-
duced by the Claimant Respondent (‘Mr Griffiths’) in 
respect of gastric illness allegedly suffered as a result of 
consuming contaminated food or drink whilst on an 
all-inclusive holiday package provided by the Appel-
lant Defendant (‘TUI’).  Mr Griffiths sought to rely on 
the Report in relation to causation. 
 
As a result of TUI’s default of several court orders          
relating to expert evidence, the Report was the only 
expert report before the trial judge (HHJ Truman) in 
relation to causation.  The only other expert evidence 
going to causation were Professor Pennington’s an-
swers to the questions put to him by TUI in respect of 
the Report pursuant to CPR Part 35; at trial, Profes-
sor Pennington did not give oral evidence and was not 
cross-examined on the Report. 
 
The Report itself complied with CPR PD 35 but was 
described by HHJ Truman as ‘minimalist.’  The sub-
stance of the evidence comprised three of the four 
paragraphs constituting the body of the Report.  Crit-
ically, Professor Pennington identified two possible 
causes of Mr Griffiths’ illness but, as summarized by 
Asplin LJ: “did not set out his full reasoning, nor ex-
plain how he was able to reach his conclusion [on cau-
sation] when he could not exclude the possibility of 
there having been two infections.”   Furthermore, 
HHJ Truman had noted that Professor Pennington 
had not, as requested, given a range of professional 
opinion nor indicated where his opinion might fall 
within such range in his CPR Part 35 answers. 
 
HHJ Truman noted that the burden of proof was on 
Mr Griffiths, and considered that it was “open to a De-
fendant to sit back and do nothing save make submis-
sions, and if the evidence is not sufficient to satisfy a 
court on the balance of probabilities, a claim will not 
succeed.” HHJ Truman thus found that Mr Griffiths 
had not proved his case, and therefore dismissed his 
claim. 

On Mr Griffiths’ appeal before Martin Spencer           
J, HHJ Truman’s order was set aside and judgment 
entered for Mr Griffiths in [2020] EWHC 2268 (QB) 
 
The main ground of TUI’s present appeal before the 
Court of Appeal revolved around the following           
question: can a court evaluate the substance of an            
uncontroverted expert report? 
 
The Majority in the Court of Appeal 
In the leading judgment, Asplin LJ considered the  
authorities and distinguished most on the basis that 
none were concerned with a report that was inade-
quate in some way; nor concerned a challenge to evi-
dence in closing submissions merely on the basis that 
it had failed to discharge the burden of proof. 
 
On the main issue, therefore, Asplin LJ considered 
there was no hard rule that an expert’s report which 
is uncontroverted and which complies with CPR PD 
35 cannot be impugned in submissions and ultimately 
rejected by the judge. 
 
Asplin LJ, however, made clear that, when a court 
considers whether an expert’s report should be            
impugned: 
 
All depends upon all of the circumstances of the case, 
the nature of the report itself and the purpose for 
which it is being used in the claim.  Where the evi-
dence is that of a joint expert, which goes to the rele-
vant issues and contains logical conclusions, it is very 
hard to see that it could be successfully challenged. 
The same must be true if there are two experts who 
have produced coherent reports covering the relevant 
issues and who are agreed. As the authorities provide, 
it will be rare that expert evidence should be rejected 
in those circumstances and cogent reasons should be 
given. 
 
Nugee LJ agreed with Asplin LJ, and explicated           
further several points of principle:  
l it is the function of trial judges to evaluate all the            
evidence before them in reaching their conclusions on 
the factual issues. That includes deciding what weight 
should be given to the evidence.  
l There is nothing in the authorities that suggests that 
that obligation to assess the evidence falls away if it is 
“uncontroverted”; uncontroverted evidence still has 
to be assessed to see what assistance can be derived 
from it, viewed in the context of the circumstances of 
the case as a whole. 

Article by Emily Betts and Amy Held at Gatehouse Chambers 
Griffiths v TUI (UK) Ltd [2021] EWCA Civ 1442

ISSUE 40 IFINAL.qxp_Layout 1  29/12/2021  09:55  Page 73



E X P E RT  W I T N E S S  J O U R N A L       74 D E C E M B E R  2 0 2 1

l Uncontroverted evidence may be compelling, but it 
may not be: it may be inherently weak or unhelpful 
or of little weight for other reasons.  
l Notwithstanding, therefore, that TUI had neither 
called expert evidence nor cross-examined Professor 
Pennington, HHJ Truman was not only entitled but 
right to examine that reasoning to see what weight to 
ascribe to his opinion, and whether the case had been 
proved. 
 
In respect of whether it is unfair for a party only to 
challenge evidence in closing submissions, Asplin LJ 
did not consider that, in the circumstances of the pre-
sent case, there was any requirement that the parties 
adduce contrary evidence, exhaust the procedural 
mechanisms under the CPR, and/or cross-examine 
the expert.  Although it would be a ‘high risk strategy’ 
not do any of these, there was nothing inherently un-
fair or impermissible in a party seeking to challenge 
evidence in only closing: it is for the party who files 
the evidence in support of his case to ensure that all 
relevant matters are covered. 
 
Asplin LJ did, nevertheless, distinguish those cases 
where evidence was challenged on the basis that it was 
untrue. In such circumstances, if the witness has not 
had the opportunity of providing an explanation, 
then it would generally be inappropriate to challenge 
the evidence only in closing. 
 
In the present case, however, HHJ Truman had not 
decided that the Report was incorrect: the basis of 
TUI’s submission in closing was not that the evidence 
was wrong, but that it had failed to discharge the          
burden of proof on Mr Griffiths to prove causation. 
 
Accordingly, Asplin and Nugee LJJ allowed the              
appeal. 
 
The Minority in the Court of Appeal 
Bean LJ dissented, primarily on the principle that: 
    “In general, a party is required to challenge in cross-             
examination the evidence of any witness of the opposing party 
if he wishes to submit to the court that the evidence should not 
be accepted on that point. The rule applies in civil cases as it 
does in criminal. In general the CPR does not alter that po-
sition. This rule serves the important function of giving the 
witness the opportunity of explaining any contradiction or al-
leged problem with his evidence. If a party has decided not to 
cross-examine on a particular important point, he will be in 
difficulty in submitting that the evidence should be rejected.” 
([Phipson on Evidence]19th edn, 2018, para.12-12). 
 
Bean LJ did not accept that such principle was              
confined to cases in which the evidence was challenged 
on the basis that the witness was lying, but considered 
that it applied both more broadly, and to lay and           
expert witnesses alike. 
 
Although it might not extend to “every point of detail 
in a long witness statement” (which would be a matter 
for the discretion and common sense of the trial 
judge), in the present case, Professor Pennington gave 
a clear conclusion on the very issue on which he was 
asked to give an opinion.   This “could and should 
have been challenged in cross-examination.” 
 

Accordingly, Bean LJ ‘profoundly disagreed’ with the 
majority’s views that “as long as the expert’s veracity is 
not challenged, a party may reserve its criticisms of a 
report until closing submissions if it chooses to do so,” 
and that there is nothing inherently unfair in that pro-
cedure.  As such, Bean LJ considered that Mr Grif-
fiths did not have a fair trial of his claim, and further 
that courts “should not allow litigation by ambush.” 
 
Bean LJ would, therefore, have dismissed the appeal. 
 
The Third Ground of Appeal: must an expert’s  
opinion contain reasons? 
It is worth also considering briefly Asplin LJ’s view on 
whether an expert’s opinion must contain reasons. 
 
CPR PD 35 does not state expressly that reasons are 
necessary in an expert’s report, save where there is a 
range of opinion.  However, Asplin LJ considered that 
it was clear from both from the judgments in Kennedy 
v Cordia LLP [2016] 1 WLR 597 and as a matter of 
common sense, that if the court is to be satisfied as to 
the conclusion reached or that the evidence is suffi-
cient to enable the claimant to satisfy the burden of 
proof, “some chain of reasoning supporting the con-
clusion is necessary, even if it is short.”   Unless the 
matter is one of personal observation, an expert must 
explain the basis for his or her conclusion; a mere as-
sertion by an expert is of so little weight that it is likely 
to be worthless. 
 
Asplin LJ, however, reiterated that everything         
depends upon the circumstances. A court may reject 
a report, even where it is uncontroverted, if it is a bare 
ipse dixit. In most circumstances, it is likely that such 
a report would not meet the requirements set out in 
CPR Part 35, in any event. However, if the opinion is 
contained in only a few sentences, there might be cir-
cumstances in which such evidence could be accepted; 
such as an opinion on the presence of a certain chem-
ical in a compound. Where, however, the expert              
evidence is the form of an evaluative opinion, a mere 
ipse dixit would be all but worthless. 
 
Commentary 
This case, prima facie, relating to expert evidence, 
raises broader issues relating to a fair trial.  In light of 
Bean LJ’s powerful dissent, it may be destined for con-
sideration by the Supreme Court. 
 
As it stands, however, two key practice points may be 
taken from the present appeal: 
 
First, dispute the outcome, the safer approach for prac-
titioners would be, at the very least, to cross-examine 
any expert whose opinion they seek to challenge. 
 
Second, for parties seeking to rely on an expert re-
port: it is important to appraise critically the evidence 
of your own expert. If their reasoning is not clear on 
any matter of evaluative opinion, further clarification, 
e.g. by way of a supplemental report, should be 
sought.  It is worth reiterating the view of the major-
ity: “it is for the party who files the evidence in support 
of his case to ensure that all relevant matters are           
covered.”  
www.gatehouselaw.co.uk 
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Court of Appeal Decision in Griffiths v 
TUI UK Ltd [2021] EWCA  
Civ 1442: Judicial Evaluation of  
‘Uncontroverted’ Expert Evidence

This case specifically concerns the correct judicial          
approach to ‘uncontroverted’ expert evidence in the 
context of a holiday sickness claim, but dicta both from 
the majority (Asplin LJ and Nugee LJ) and the dis-
senting judgment of Bean LJ discuss some issues of 
broader relevance, in particular regarding the proce-
dural fairness of refraining from cross-examining an 
expert and waiting instead to criticise that expert’s 
opinion in closing submissions. 
 
Facts 
The Claimant and his wife bought from the Defen-
dant tour operator an all-inclusive two-week holiday 
in August 2014 at the Aqua Fantasy Aqua Park Hotel 
in Izmir, Turkey. On the third day of the holiday, the 
Claimant fell ill with stomach cramps and diarrhoea. 
He remained ill throughout the holiday and ulti-
mately required hospital admission with acute gas-
troenteritis. A stool sample showed multiple 
pathogens, both parasitic and viral. As a result of the 
illness, he lost weight, his appetite was affected for a 
number of months, and he still had residual symp-
toms at trial in September 2019. 
 
At first instance 
Proceedings were issued in the County Court. The 
Claimant relied on expert reports from Dr Thomas, 
a gastroenterologist, on condition and prognosis and 
Professor Pennington, a microbiologist, on causation. 
The Defendant was granted permission to obtain its 
own expert evidence in both of these disciplines, but 
chose not to serve a microbiology report and was re-
fused relief from sanction in respect of the late service 
of a gastroenterologist report. 
 
At trial, HHJ Truman heard oral evidence only from 
the Claimant and his wife. There were written state-
ments from a medical doctor at the hotel and from 
the head of guest relations at the hotel. Professor Pen-
nington confirmed he had considered these state-
ments, along with the Defendant’s disclosed 
documents, in reaching his opinion on causation. 
 
The Defendant criticized a number of aspects of          
Professor Pennington in its closing submissions. HHJ 
Truman held: 
 
“It is trite law that the burden of proof is on the claimant. It 
is open to a defendant to sit back and do nothing save make 
submissions, and if the evidence is not sufficient to satisfy a 

court on the balance of probabilities, a claimant will not          
succeed. … I accept counsel for the defendant’s submissions 
that a number of the assertions made are bare ipse dixit. There 
is sometimes a huge gap in reasoning between undoubted fac-
tual matters (such as incubation periods) and the conclusion 
that the hotel was at fault. The court is not a rubber stamp to 
just accept what someone has said. When causation is clearly 
in issue, I do consider it incumbent on the medical experts to 
provide some reasoning for their conclusions.” 
 
The judge adopted a number of criticisms of          
Professor Pennington’s opinion advanced by the           
Defendant, and went on to dismiss the claim on the 
basis that the Claimant had not proved his case on 
causation. 
 
Appeal to High Court 
The Claimant appealed to the High Court with the 
permission of Pepperall J, on the grounds that the court 
had erred in rejecting the ‘uncontroverted’ expert           
evidence on causation from Professor Pennington. 
 
Martin Spencer J observed (at para. 10) that while the 
report of Professor Pennington was undoubtedly 
short and even minimalist: 
“on the issue of causation, the only expert evidence before the 
learned judge was the report and the part 35 answers of Pro-
fessor Pennington. These were uncontroverted in the sense 
that the Defendant did not call any evidence to challenge or 
undermine the factual basis for Professor Pennington’s re-
port, for example by calling witnesses of fact or putting in doc-
umentary evidence; nor was there any successful attempt by the 
Defendant to undermine the factual basis for the report 
through cross-examination of the Claimant and his wife, nor 
by cross-examination of Professor Pennington. In this sense, 
and unusually, the evidence of Professor Pennington was 
truly “uncontroverted”.” 
 
He went on to hold (at para. 33): 
“In the absence of direct authority on the issue, I take the view 
that a court would always be entitled to reject a report, even 
where uncontroverted, which was, literally, a bare ipse dixit, 
for example if Professor Pennington had produced a one sen-
tence report which simply stated: ‘In my opinion, on the bal-
ance of probabilities Peter Griffiths acquired his gastric 
illnesses following the consumption of contaminated food or 
fluid from the hotel.’ … However, what the court is not enti-
tled to do, where an expert report is uncontroverted, is subject 
the report to the same kind of analysis and critique as if it was 

Jimmy Barber of St John’s Chambers Personal Injury team summarises the 
Court of Appeal’s decision in the case of Griffiths v TUI UK Ltd [2021] 
EWCA Civ 1442, which was handed down on 7th October 2021.

ISSUE 40 IFINAL.qxp_Layout 1  29/12/2021  09:55  Page 75



E X P E RT  W I T N E S S  J O U R N A L       76 D E C E M B E R  2 0 2 1

evaluating a controverted or contested report, where it had to 
decide the weight of the report in order to decide whether it 
was to be preferred to other, controverting evidence such as an 
expert on the other side or competing factual evidence. Once 
a report is truly uncontroverted, that role of the court falls 
away. All the court needs to do is decide whether the report 
fulfils certain minimum standards which any expert report 
must satisfy if it is to be accepted at all.” 
 
The judge went on to hold that HHJ Truman was not 
entitled to reject the evidence of Professor Penning-
ton for the reasons that she did. However strong were 
the criticisms of the report – and the court accepted 
that the criticisms were strong – they went to an issue 
with which the judge at first instance was not con-
cerned, namely the weight to be ascribed to the re-
port. The appeal was allowed and judgment was 
entered for the Claimant. 
 
Second appeal 
The Court of Appeal were split 2-1 in favour of               
allowing the appeal. 
 
Majority view, Asplin LJ and Nugee LJ 
 
The majority did not consider that the authorities, 
which included the Supreme Court’s decision in 
Kennedy v Cordia LLP [2016] 1 WLR 597, supported 
the bright line approach taken by the High Court            
in distinguishing between uncontroverted and            
controverted evidence (per Asplin LJ at para. 40). 
 
At the end of the trial, the exercise of the normal            
judicial function was to apply the burden of proof and 
to find the facts having regard to all the evidence in 
the case, which may include both evidence of fact and 
evidence of opinion which may interrelate, as per 
Clarke LJ in Coopers Payne Ltd v Southampton Container 
Terminal Limited [2004] Lloyds Rep 331 (para. 48). 
 
There was no strict rule that uncontroverted evidence 
must be accepted at face value, whatever it says, al-
though if unchallenged expert evidence is to be re-
jected, then it must be rejected for a reason (para. 57). 
 
The view of the majority was that there is nothing in-
herently unfair in seeking to challenge expert evi-
dence in closing submissions, even if contrary evidence 
has not been adduced and the expert has not been 
cross-examined. As long as an expert’s veracity is not 
challenged, a party may reserve its criticisms of a re-
port until closing submissions if it chooses to do so. A 
defendant is entitled to submit that the case or an es-
sential aspect of it has not been proved to the requisite 
standard, and cannot be prevented from doing so be-
cause some of the evidence is contained in an uncon-
troverted report. As HHJ Truman had held at first 
instance, the court is not a rubber stamp (para. 65). 
 
Asplin LJ went on to hold that, even though CPR PD 
35 para. 3(2)(6)(b) states that an expert is only re-
quired to provide reasoning for his or her conclusion 
where there is a range of opinion, it is apparent from 
the dicta of Lords Hodge and Reed in Kennedy v Cor-
dia that in most cases, some reasoning is necessary in 
order to support an expert’s conclusion; otherwise, it 
is all but worthless (para. 76). 

The majority concluded that HHJ Truman had been 
entitled to conclude that Professor Pennington’s         
evidence – which ran only to four substantive para-
graphs – was insufficient to satisfy the burden of proof 
(per Asplin LJ at para. 78 and per Nugee LJ at para. 
84). 
 
Dissenting judgment 
Bean LJ’s dissenting judgment was predicated         
essentially on the grounds that it was unfair for             
defendants to make closing submissions inviting the 
court to reject an expert’s opinion without first          
having put those criticisms to the expert in cross-        
examination. 
 
He agreed with the other judges that the High Court 
had been wrong to hold that a judge was effectively 
bound to accept the evidence of an expert if it is not 
controverted by other expert or factual evidence; but 
he considered that a judge is generally bound to ac-
cept the evidence of an expert if it is not controverted 
by other expert of factual evidence and the opposing 
party could have cross-examined the expert on the 
point but chose for tactical reasons not to do so (para. 
94). 
 
In his judgment, the principle that requires challenges 
to be put to witnesses, including experts, was not nar-
rowly confined to the situation in which the veracity of 
the witness was in issue (para. 90). He did not accept 
that Kennedy v Cordia provided any support at all for 
the proposition that a defendant can seek to disman-
tle the reasoning of an expert for the first time in clos-
ing submissions without having applied to 
cross-examine the expert (para. 95). 
 
The judge concluded by saying (at paras 98 and 99): 
“Mr Griffiths must be wondering what he did wrong. He in-
structed a leading firm of personal injury solicitors, who in 
turn instructed an eminent microbiologist whose integrity has 
not been questioned. Mr Griffiths and his wife gave evidence 
at the trial, were cross-examined, and were found by the judge 
to be entirely honest witnesses. The eminent expert gave his 
opinion that on the balance of probabilities Mr Griffiths’ ill-
ness was caused by the consumption of contaminated food or 
fluid supplied by the hotel. No contrary evidence was disclosed 
or called, and the expert was not cross-examined. Yet the 
Claimant lost his case. 
 
Asplin LJ, with whom Nugee LJ agrees, says at [65] 
that ‘as long as the expert’s veracity is not challenged, 
a party may reserve its criticisms of a report until clos-
ing submissions if it chooses to do so’, and that she can 
see nothing which is inherently unfair in that proce-
dure. With respect, I profoundly disagree. In my view 
Mr Griffiths did not have a fair trial of his claim. The 
courts should not allow litigation by ambush.” 
 
Conclusion 
After the High Court handed down its judgment in 
August 2020, defendant tour operators issued a flurry 
of applications in holiday sickness cases on the fast-
track in the County Court (in which permission is 
often granted only to the claimant to rely on expert 
evidence) requesting the attendance of claimant           
experts for cross-examination at trial. 
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The purpose of those applications was to seek to avoid 
being saddled with ‘uncontroverted’ expert evidence 
at trial which the court would be bound to accept. The 
outcome of this appeal ought to put those particular 
concerns to bed. 
 
There are a couple of broader lessons which may be 
taken from this judgment. 
 
First, it stands as a warning – if it was still needed – to 
claimants to ensure that any expert evidence they seek 
to rely upon should not only meet the basic require-
ments of Part 35 but must also be sufficiently well-rea-
soned to fend off the argument that the evidence does 
not satisfy the burden of proof. 
 
An unusually short report like Professor Pennington’s 
may be the exception rather than the rule, but it is also 
not uncommon to see reports which may be many 
pages long but in which the opinion/analysis section is 
very brief. These types of reports ought to set off alarm 
bells too: if the report is light on reasoning, it is un-
likely to hold much weight with the court. 
 
Secondly, while this judgment makes clear that it is not 
impermissible to reserve any criticisms of an expert’s 
report to closing submissions without having adduced 
contrary evidence or having cross-examined the 
claimant’s expert, Asplin LJ nonetheless considered 
this a ‘high-risk’ strategy. Saying that something is not 
prohibited is of course not the same as wholeheartedly 
endorsing it. 
 
Indeed, when a Court of Appeal judge has deprecated 
an approach – even if only in a dissenting judgment – 

it may be sensible for defendants wishing to go down 
this route to give pause and, at the very least, fore-
shadow any intended criticisms of the claimant’s ex-
pert in the defence. This may avoid allegations of 
conducting litigation by ambush. 
 
Aside from the difference of opinion on the Court of 
Appeal bench regarding this issue of procedural             
fairness, however, Griffiths merely restates some           
fundamental and uncontroversial principles. 
 
It is the reasoning which carries the weight in an             
expert’s evidence, not the conclusion. In most cases, a 
well-reasoned expert opinion which is uncontroverted 
by other evidence or cross-examination is unlikely to 
be rejected by the court; but, given that the trial 
judge’s function is to evaluate all the evidence in the 
case, the court is not ever bound by an expert’s con-
clusions, and remains the ultimate arbiter of the 
weight to attach to that opinion. 
 
Judgment can be found here. 
https://www.bailii.org/ew/cases/EWCA/Civ/2021/1442.html 
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Help to Live Not Help to Die
Because I like writing, and because I like thinking 
about difficult issues, a friend suggested that I write 
something about Assisted Dying. As good as this sug-
gestion is, I have to confess that I approached this idea 
without a great deal of enthusiasm. There are good 
reasons why – politically – this is a matter beyond the 
purview of the party whips. Like abortion, assisted 
dying is considered a matter of conscience. While im-
passioned arguments can be advanced on all sides, 
there are – strictly speaking – no right or wrong an-
swers and legislators must decide on the balance of the 
issues and the music of their hearts.  
But sometimes events have a way of forbidding            
reticence.  In recent months the crossbench peer Molly 
Meacher has made the fourth attempt in a decade to 
move assisted dying into UK law. A similar Bill is ex-
pected in the Scottish Parliament shortly, and advo-
cates in the States of Jersey have just succeeded in 
gaining parliamentary approval in principle, although 
they have yet to finalise the details.  
As far as I can tell, nobody on either side of this debate 
doubts that the advocates of assisted dying have any-
thing other than the best intentions. And as some have 
pointed out, if asked the question “would you like to 
die in agony, or peacefully and with dignity” few would 
choose the former.  
Nonetheless, this is not the end of the issue, and            
because a significant number of disabled people - in-
cluding me - are alarmed by this prospect, I would like 
to devote a couple of lines to explaining why I am op-
posed to the idea. I would also like to stress that I make 
no claim to having discussed the full range of argu-
ments on this issue - many of which are better de-
scribed by others - and that nobody reading this is 
under any obligation to agree with me. I ask only that 
what I say be considered.  
Around 1980 when I was born, and certainly in many 
of the years before that, there was a widespread idea 
that a life of disability was necessarily a life of suffering, 
misery, failure and defeat. When I was growing up, 
well-meaning people would attempt to commiserate 
with me (or my parents) in precisely those terms before 
being politely told to bog off. In the years since, the ad-
vocacy efforts of thousands of people have been di-
rected to show that - on the contrary - disabled people 
can have rich, fulfilling and successful lives if society 
supports them to do so. For those that are interested, 
this is called the ‘social model of disability’. And as I 
know from my own experience, this is not just an ab-
stract concept, it is the truth.  
Nor is it just true if you have a comparably mild              
disability like mine. Stephen Hawking managed to 
have a reasonably successful career as the world's most 
famous physicist - and two wives and three children - 
while constrained by motor neurone disease. Christo-
pher Reeve - who first became famous as Superman - 
was if anything an even greater hero as the world’s 
most famous spinal injuries patient. Although nobody 
is pretending that his life was easy, he continued to 

write, to advocate for others, to argue for better med-
ical treatment and further research. Notably, he did 
not advocate to hasten his own demise.  
Although by no means as famous, the members of the 
disability pressure group ‘Not Dead Yet’ are rightly just 
as insistent that they have had, and others can have, 
fulfilling and successful lives. All the more meaningful 
because many of the people who speak for ‘Not Dead 
Yet’ were born well before I was, when society was 
much more inclined to shut them away and forget 
about them.  
In this context, what these people worry about is that 
assisted dying concedes a principle. That instead of 
saying disabled people can succeed when supported 
to do so, the best course of action is to put them out of 
their misery. And in case you are wondering whether 
these concepts are all that far away, there are well-doc-
umented cases of Do Not Revive (DNR) notices being 
applied to otherwise healthy disabled people through 
the course of the pandemic, without their consent or 
the consent of their loved ones. What Not Dead Yet 
have argued is that disabled people need support to 
live, not to die, and I agree with them.  
On that note, the advocates of assisted dying - a           
charity called Dignity in Dying chaired by the same 
Baroness Molly Meacher - claim that 86% of disabled 
people support the change that they are advocating. 
This may be the outcome of their polling but I find this 
result highly debatable. Firstly, as I noted earlier, it very 
much depends on how you phrase the question. Sec-
ondly, if there really was such a groundswell of opinion 
on this issue you would reasonably expect this to be re-
flected in the arguments made by some of the organi-
sations whose business it is to advocate for the rights 
and interests of disabled people. To date, not a single 
disability advocacy organisation has done so.  
It is perhaps also a comment on the quality of their 
polling that Dignity in Dying also claim that what they 
are suggesting is supported by 80% of people of reli-
gious faith. This despite the fact that suicide is consid-
ered a sin by most of the religions I am aware of.  
To be even handed, Dignity in Dying know full well 
that there are significant potential problems with what 
they are advocating. I can say this because they are 
very careful to state what they are not campaigning for. 
They are not advocating euthanasia and they are at 
pains to point out that assisted dying should not be 
seen as a substitute for proper social care. 

Molly Meacher’s Bill, which is the embodiment of these 
proposals, also makes clear that assisted dying should 
only be available to adults of sound mind, with a ter-
minal diagnosis in the last six months of life; this hav-
ing been confirmed by two medical professionals 
working independently. It adds moreover that the per-
son wishing to end their life must convince those same 
medical professionals and a high court judge that it is 
their settled wish to do so and that this  decision has 
been reached without coercion. 

by Dr Simon Andrew Howes
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So nothing to worry about then? Well, this might          
convince some people but it does not convince me. In 
reality, it doesn't matter what limits Dignity in Dying 
put around their arguments. It can be shown that what 
they are saying has had further consequences else-
where beyond those limits, and in the real world           
policy decisions are littered with unintended conse-
quences. 
 
Firstly, physicians' prognostications of impending 
doom are notoriously unreliable. I have known people 
personally for whom this was true, and without dis-
cussing their situation - which I have no right to do - 
you only have to think about the lifespan of Stephen 
Hawking. Secondly, it is a matter of fact that setting dis-
creet limits around legislation has failed in the real 
world. In the Netherlands, you can now apply for as-
sisted suicide if you are an alcoholic, or have anxiety 
and depression. In Belgium, where similar legislation 
has been introduced, it has now been extended to  chil-
dren. In Canada, the law now includes voluntary eu-
thanasia in addition to assisted dying.  
Similarly, arguments around coercion are far from   
watertight. How are doctors, or indeed judges, to de-
termine when no coercion has taken place beyond 
what the participants are willing to tell them? Many el-
derly people are concerned not to be a burden on their 
loved ones, and for too many people in this country, 
social care provision is both woeful and costly.   
It would not be too difficult to suggest to a vulnerable 
person in that situation that there might be a speedier, 
more painless option. For context, a former Court of 
Protection Judge, Denzil Lush, has estimated that one 
in eight Lasting Powers of Attorney may involve fi-
nancial abuse. And according to a 2015 report by Age 

UK, 50% of financial abuse of elderly people in the UK 
is perpetrated by their adult children. Coercion, if not 
overt, is not easy to prove.  
Similarly, if you have a disability that means that you 
need lifelong social care, if such proposals become law 
then your position is changed fundamentally. NHS re-
source decisions are already made by robbing Peter to 
pay Paul, which is why those that can prove their dis-
ability was the result of medical negligence sue for the 
cost of private provision. How much less incentive is 
there to invest in decent state funded social care with 
this further treatment ‘option’ on the table? All you 
would need to do to coerce someone to take the op-
tion would be to starve their care of resources. And as 
many disabled people have pointed out over changes 
to the Independent Living Fund and others, in the last 
ten years the system has been doing that anyway.  
Finally, as many palliative care professionals have ar-
gued, while change is needed this is not that change. 
Yes nobody would want to die in pain but you do not 
kill the pain by killing the patient. In fact, with the 
proper resources and appropriately trained clinical 
support, nobody need die in pain or without dignity. It 
is an indictment of our existing system that for too 
many people that is not the case. Just think of how 
many local hospice services are run by charities funded 
by donations and local lotteries. These people do 
amazing work but they are no match for the potential 
resources of the taxpayer.  
For these reasons, while I respect what the advocates of 
assisted dying have to say I reserve the right to dis-
agree. However well-meaning, we would be better 
served by helping people to live their lives and            
providing decent end-of-life care. 
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 •  Minimally invasive treatment (key hole) of atrial fibrillation.  
 •  Management of mesothelioma.  
 •  Offers second opinion for complex and failed procedures with National 
    and International referrals 
 
Details of expert witness practice: 
 •  Claimant to defendant to joint expert ratio: 75/20/5 

 •  Medical negligence cases 

 •  Does not undertake medico-legal work under the age of 18 

 •  Workload: approximately 120-150 cases per annum 

 •  Experience in Coroner’s/Crown Court 
 
Contact: Mrs Martha Kotti (Private secretary)  
Tel: 0113 2698859  - Email: mkotti@yahoo.com  
Mrs Gail Twaites (NHS secretary)  
Tel: 0113 2068776 - Email: gail.twaites@nhs.net 
Thorax Medical & Legal services Ltd, Stoneleigh Close, Leeds, LS17 8FH

Dr Phil Mason 

Consultant Nephrologist 
BSc (Hons) PhD MB BS (Hons) FRCP. 
 
Dr Philip Mason is a Consultant Nephrologist,  
at Oxford Radcliffe Hospitals NHS Foundation  
Trust and Hon Senior Lecturer at the  
University of Oxford. 
 
Dr Mason looks after the full range of renal,  
dialysis and transplant patients with special interests in lupus, 
vasculitis And transplantation. 
 
Dr Mason is; 
Clinical Lead for Nephrology, 2009-2017. 
Clinical Informatics Co-Chair, 2013-present. 
Lead for medical transplantation, 2005-present. 
Lead for Antibody Incompatible Transplantation. 
 
Medicolegal Work 
Dr Mason has undertaken Medicolegal work since 1998. 
Sample (anonymised) Reports available on request. 
 
Contact:  
Sheila Otway - Secretary  
Tel: 01865 228659 
Email: phil.mason@ouh.nhs.uk 
Alternate Email: sheila.otway@ouh.nhs.uk 
Oxford Kidney Unit, The Churchill Hospital, Oxford, OX3 7LE 
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Litigating with Litigants in Person: 
Useful Pointers on Balancing Duties.

1. The growth in the number of litigants in person 
(LiPs) in the Employment Tribunal has been keenly 
apparent over the last 18 months, when dealing with 
cases remotely as a consequence of Covid19. [1] Whilst 
as lawyers we have had to familiarise ourselves with 
navigating electronic bundles and technology for re-
mote hearings we have navigated through otherwise 
familiar territory. 
 
2. The LiP has had the unfamiliar through which they 
have to find their way expanded. The day in court 
that many LiPs have hoped for has not arrived but has 
been a day, or days, behind a screen. It is likely this 
will continue, certainly for some types of hearings, 
going forward. 
 
3. As a result, it is helpful to take some time and reflect 
on how as lawyers we should conduct cases when re-
sponding to claims against LiPs. It is important to un-
derstand the extent and limit of duties in the tribunal. 
 
Legal duties 
4. We have a duty to our clients, to the court, and the 
administration of justice, as set out in The Legal          
Services Act 2007 at s1(3) which provides that:  
c) …authorised persons should act in the best interests of their 
client.  
d) …persons who exercise before any court a right of audience, 
or conduct litigation in relation to proceedings in any court, 
by virtue of being authorised persons should comply with their 
duty to the court to act with independent in the interests of  
justice. 
 
5. It is the duty to the court which is paramount. This 
is reflected in the regulatory framework for both sides 
of the profession. The Barristers Code of Conduct 
states clearly at gC1 that the duty to the court in the 
administration of justice overrides any other core 
duty[2], if and to the extent that the two are inconsis-
tent. The Solicitors Regulation Authority Handbook 
contains provisions with similar effect.[3] Most signif-
icantly, chapter 11 provides that a solicitor must en-
sure that unfair advantage is not taken of an opposing 
party’s lack of knowledge where they are a LiP. 
 
6. The duty may conceivably operate to potential dis-
advantage of a client, by obligating submission of au-
thorities that are unhelpful to a case. At gC5 the BSB 
Handbook makes specific reference to this highlight-
ing that it is particularly important when acting 
against LiPs to draw to the attention of the court any 

decision or provision which may be adverse to a client. 
This is to prevent unfair advantage and to ensure that 
both parties are on ‘an equal footing’ in accordance 
with the overriding objective. 
 
Guidance for lawyers 
7. In 2015 the Law Society, the Bar Council and 
CILEx jointly prepared guidelines for lawyers facing 
litigants in person in the courts.[4] Despite the age of 
the guidelines, and the fact they have not been up-
dated to address remote hearings, they remain a good 
reference setting out good practice. It is recommended 
they are read in conjunction with the section on litigants 
in person within the Judicial College Equal Treatment 
Bench Book (ETBB) [5], which book all Judges must 
have regard to[6]. Chapter 1 of the 2021 edition con-
cerns litigants in person and lay representatives. 
 
8. Dealing with litigants in person can be at times frus-
trating and time-consuming. It is not uncommon to 
be presented with pleadings that appear as ramblings, 
where the claims have to be identified, and witness 
statements that deal with each and every event that 
occurred in the workplace for a period spanning 
years. Nor is it uncommon to have litigants in person 
who are angry and frustrated holding unrealistic ex-
pectations as they are so involved in their own case. 
 
9. The ETBB reminds us that the flagged difficulties 
faced by LiPs generally stem from lack of knowledge 
and that LiPs tend to:  
a. Be unfamiliar with the language and vocabulary of 
proceedings;  
b. Have little knowledge of proceedings;  
c. Be ill informed about ways of presenting evidence;  
d. Be unskilled in advocacy;  
e. Be unable to understand the relevance of the law 
and regulations in relation to their own problem;  
f. Be unable to understand the concept of a cause of 
action;  
g. Lack objectivity and emotional distance from their 
case. 
 
10. We can add to the list that LiPs tend to be unfa-
miliar with, and nervous about, the use of technology 
for conducting proceedings. They are less likely to 
have the required technology than a lawyer and may 
not be able to comfortably operate it to conduct a 
hearing. 
 

Nicola Twine is a specialist Personal Injury, Clinical Negligence, and  
Employment barrister with over 20 years’ experience. In the article below  
Nicola outlines useful pointers on balancing duties when litigating with  
Ligitants in person.
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Practical pointers 
Communication 
11. Ensure both in and outside of the tribunal that you 
are clear in communications, as well as courteous and 
co-operative. Legal jargon is to be avoided where pos-
sible. Any written documents such as applications, 
skeleton arguments, and submissions should be com-
prehensive to the lay person and sent in advance of a 
hearing, again where possible. 
 
12. If circumstances permit, notice should be given of 
any applications to minimise objection from a LiP and 
the potential need for adjournments to proceedings, 
which may result in adverse costs orders. 
 
13. In any hearing, when interjecting it is helpful to 
explain why, recognising that the LiP may not know 
what has caused interruption to their submissions or 
questioning and the importance of their being able to 
follow and participate in proceedings. 
 
Preparation 
14. The tribunal will generally expect the represented 
party to take responsibility for preparation of bundles, 
provision of copies, and to draw up any orders. This 
should be anticipated. Time should generally be al-
lowed for agreeing the content of trial bundles recog-
nising the LiPs do not always understand what 
renders a document relevant, so start preparation 
early.  
15. Where authorities are to be relied on those should 
be provided to the LiP ahead of a hearing. Further-
more, it is helpful if specific passages to be relied on 
are marked for the LiP, as the EAT requires on any 
appeal.[7] 
 
Assistance 
16. There should be preparedness to assist LiPs at 
hearings when identifying claims and issues. 
 
17. In Cox v Adecco & Ors UKEAT/0339/19/AT, an 
appeal against an order striking out a claim made at a 
preliminary hearing, it was stressed that before con-
sidering strike out, or making a deposit order, rea-
sonable steps should be taken to identify the claims, 
and issues in the claim. Moreover, with LiPs this in-
volves more than requiring a preliminary hearing to 
say what the claims and issues are but requires read-
ing the pleadings and core documents that set out the 
claimant’s case. Amongst a number of general propo-
sitions advanced it was stressed[8] that respondents, 
particularly if legal represented, in accordance with 
their duties to assist the tribunal to comply with the 
overriding objective and not take procedural advan-
tage of LiPs, should assist the tribunal to identify the 
documents in which the claim is set out, even if it may 
not be explicitly pleaded in a manner expected of a 
lawyer or the wrong label is applied. 
 
18. It is to be recognised that the tribunal has a duty 
to make procedural allowances to a LiPs difficulties 
and vulnerabilities and to demonstrate sensitivity. This 
may dictate how proceedings are conducted. 
 
 

Reflection 
19. Sensitivity has to be demonstrated to a LiPs’             
difficulties. Time should be taken in each case to             
determine what these might be and what practical 
steps might be taken, in the interests of the court and 
the client, to assist the smoother running of a hearing. 
 
20. Practically, if it is believed that a LiP is vulnerable 
and that there needs in terms of participating in pro-
ceedings have not been recognised this should be 
brought to the attention of the tribunal.[9] 
 
21. In April 2020 the Employment Tribunal issued 
presidential guidance on vulnerable parties and           
witnesses[10], which stresses the importance of active 
case management, adjustments for vulnerability, and 
addresses vulnerability in the context of capacity to lit-
igate. Lawyers are advised to familiarise themselves 
with this guidance. 
 
22. Guidance on the appropriate course of action 
where a representative forms a view an unrepresented 
claimant might lack capacity to conduct litigation was 
given in Jhuti v Royal Mail Group Ltd 
UKEAT/0061/17. Whilst both the presidential guid-
ance and that in Jhuti leave many questions unan-
swered, such as how to investigate capacity where the 
evidence is not clear, both stress the importance of rais-
ing capacity early if it is a potential issue. This is despite 
there being no bar to a party without capacity con-
ducting litigation in the Employment Tribunal, unlike 
in other jurisdictions. 
 
23. Procedurally, regard has to be had to difficulties 
there may be with compliance. As was recognised in 
Cox, when dealing with LiPs requests for additional 
information should be as limited and clearly focussed 
as possible. Repeatedly asking for additional informa-
tion and particularisation rarely assists as LiP to clar-
ify the claim[11]. More often assistance is required. 
 
Compliance 
24. Lawyers must ensure that they comply with rules 
and practice directions and be aware that a failure to 
do so, when there is a LiP in particular, may lead to ad-
verse consequences. 
 
25. Where there has been non-compliance by with 
practice directions and court orders by a LiP the tri-
bunal will be keen to ascertain why. In reality some de-
gree of assistance and leniency is often given due to 
the difficulties faced by LiP but in many cases there 
comes a time when a court will impose a sanction, par-
ticularly where an infarction has implications for the 
litigation process and represented party. 
 
Costs 
26. Represented parties are advised to carefully con-
sider whether to apply for costs against a LiP in any 
given case, even where there is finding of some un-
reasonable behaviour or consideration that a claim 
had limited or no prospects. The gravity and effect of 
any unreasonable conduct or failure, as well as means 
to pay are relevant factors for consideration. 
 
 
 

ISSUE 40 IFINAL.qxp_Layout 1  29/12/2021  09:55  Page 81



E X P E RT  W I T N E S S  J O U R N A L       82 D E C E M B E R  2 0 2 1

27. Whilst the threshold tests are the same whether a 
party is represented or not the application of those 
tests is to take account as to whether a party is profes-
sionally represented or not. 
 
28. The EAT in AQ Ltd v Holden [2012] IRLR 648[12] 
observed that a tribunal cannot and should not judge 
a LiP by the same standards as a professional repre-
sentative. It was held that: whilst the law is the same, 
the application of that law and the courts exercise of 
discretion, must take into account whether a litigant is 
professionally represented; a tribunal cannot and 
should not judge a LiP by the standards of a profes-
sional representative as justice requires professional 
standards are not applied; and that even if the thresh-
old tests are met the tribunal has discretion whether to 
make an order having regard to all the circumstances. 
This has since been followed with approval in Vaughan 
v London Borough of Lewisham UKEAT/0534/12/SM. 
 
29. In Oni v Unison UKEAT/0370/14/LA the impor-
tance of considering means was stressed once there 
has been a finding of unreasonable conduct. The tri-
bunal had there erred in assuming that once unrea-
sonable conduct was established a costs order should 
follow. The means of a paying party are to be consid-
ered twice. Firstly, in considering whether to make an 
award of costs; secondly, if an award is to be made in 
deciding how much. 
 
30. The unreasonable behaviour on the part of the 
LiP has likely to be significant to result in a costs order. 
This was the case in Liddington v 2gether NHS Foun-
dation Trust UKEAT/0002/16. In that case three Em-
ployment Judges had told the claimant that her claims 
were not adequately particularised. In considering 
costs the Judge accepted that the claimant was a liti-
gant in person and so (in accordance AQ Ltd v 
Holden) should not be  held to the standards of a 
lawyer but her continued ability to provide particulars 
amounted to unreasonable conduct justifying costs 
against her. The Judge did consider whether there 
was vulnerability by reason of stress, anxiety or illness, 
that affected the failure to particularise and decided it 
was not. 
 
Conclusion 
31. An understanding of the party as well as the claim 
is the key to conducting a case against a LiP. This is to 
minimise the risk of any appeal, avoid unnecessary ad-
journments, assist the smooth running of the claim, 
and to ensure that competing duties are discharged. 

 
 
Author 
Nicola Twine 
Parklane Plowden 
www.parklaneplowden.co.uk 
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Mr Suraj Joshy 

Consultant Orthopaedic Surgeon 
MBBS, MS, MRCS, FRCS  
(Trauma & Orthopaedics), CertMR 
 
Mr Suraj Joshy is a Consultant Orthopaedic Surgeon with a  
wide base knowledge in Orthopaedic Surgery. He has special interests 
in: Paediatric Orthopaedics, Trauma Surgery including polytrauma,  
Foot & Ankle Surgery, Lower limb Surgery, Sport-related injuries and  
Arthroscopic Surgery of Knee & Ankle.  
Mr Suraj Joshy provides a reliable and good quality medico-legal  
service in timely fashion with special understanding in the recent changes 
in the expert’s duties and roles. Reports consider all relevant facts           
thoroughly explaining any complex medical terms and reaching to a        
concise opinion & prognosis. He provides on average 20 reports a month.  
Mr Suraj Joshy also provides expert/independent medical report in  
clinical negligence cases involving Trauma, Foot & Ankle surgery and 
Paediatric Orthopaedics. 
 
Mr Suraj Joshy is widely published with 20 original articles appearing  
in International journals. Thirty plus presentations in National &  
International meetings & several audit projects on various clinical topics.  
Consultations available at: 
Hull Royal Infirmary, Anlaby Road, Hull, HU3 2JZ 
Warners Centre, 80 Pickering Road, Hull, HU4 6TE 
Spire Hull & East Riding Hospital, Lowfield Road, Anlaby,  
Hull, HU10 7AZ  
Contact: Miss Hellen Dannatt, secretary to Mr Suraj Joshy. 
Tel: 01482 674 211 - Mobile: 07703 287 943 
Email: drsurajjoshy@yahoo.com - Web: www.hullfootsurgery.co.uk 
Address: Hull Royal Infirmary, Anlaby Road, Hull, HU3 2JZ 
Area of work: Humberside and surrounding counties
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Mediation and Sports Law

On the basis of the above, given the under-utilisation 
of mediation in the context of disputes within the 
sports sector, we have produced a short guide which 
explains the process, and benefits, of mediations. 
 
What is mediation? 
Mediation is a popular and effective way in which to 
resolve a dispute. The alternatives of litigation or            
arbitration are sometimes not an appropriate mecha-
nism to reach a resolution because, more often than 
not, the process ensures that one party walks away as 
the “loser”, with significant legal cost of their own 
lawyers and those of the winning party. Decisions may 
often be published (and proceedings may be open to 
the public and press depending on the forum) with 
the risk of associated reputational damage.  
 
What is a typical mediation process? 
First of all, the parties will need to agree to mediate 
and appoint a mediator and sign a mediation            
agreement. 
 
A useful starting point to appoint a mediator is 
through an independent body such as Sport Resolu-
tions (a dispute resolution service for sport operating 
globally, offering arbitration, mediation, tribunal and 
expert opinions). An alternative is the Court of Arbi-
trator for Sport website (www.tas-cas.org) which main-
tains a list of mediators. 
 
Subsequently, on the day of the mediation, each party 
would be welcomed by the mediator and taken to 
their own room for the mediator to explain to them: 
 
l Who the mediator is, namely an independent third 
party who has been chosen by the parties. It is not         
the role of the mediator to determine the merits of        
either party’s case, but to help the parties to facilitate  
agreement. 
 
l The purpose of mediation and that the primary         
objective is to see whether a mutually acceptable com-
mercial resolution can be found to bring the dispute 
to the end. 
 
l The process on the day and that it would be split as 
follows:  
l An initial short joint meeting with the mediator and 
the parties to allow each party to introduce and             

develop points from their respective position papers 
or simply to convey how each party perceives its case 
and how they would like to resolve this.  
l The parties then go back to their private rooms, with 
the mediator “shuttling” between those rooms, in 
order to facilitate the negotiations. It is usual for a me-
diator to encourage each party to think beyond the 
legal arguments and challenge whether a remedy or-
dered by the court would be in the interests of either 
party. Crucially the parties do not need to convince 
the mediator or the other side of their own case, but 
should address how they want to redress the situation.  
l As the mediator shuttles between the parties, all 
being well, key issues can be addressed and agreed 
upon by the parties. The mediator is only able to share 
information with another party if the disclosing party 
agrees to this. It is crucial that both parties have trust 
in the mediator to discuss matters openly in their          
private sessions.  
l If all goes well, the parties will then prepare and sign 
a settlement agreement. 
 
What are the advantages of mediation? 
These are summarised below:  
l Maintaining a commercial relationship: One of the 
primary benefits of engaging in a mediation exercise 
is where the parties have a mutual interest in resolv-
ing the dispute and/or if the parties are open to          
working together in the future.  
l Confidentiality: A mediation is confidential and 
nothing discussed at the mediation can be revealed to 
the court (if proceedings subsequently commenced) 
or any other third party (eg the press).  
l Creative solutions: Mediation offers the parties the 
chance to broker their own settlement with the assis-
tance of an independent mediator; not one imposed 
by an arbitrator, mediator or judge. Parties can be cre-
ative with commercial solutions which, if left to the 
court, would not be a possibility.  
l The Civil Procedure Rules: These rules govern the 
conduct of litigation in England and Wales. The CPR 
encourages parties to attempt mediation in the           
context of litigation and, as such, cost sanctions may 
follow if a party unreasonably refuses to engage with 
a mediation proposal.  

by Carol Couse, Partner at Mills & Reeve  
"The number of sports related disputes has increased exponentially in recent years 
and, while some sports regulations and contracts provide for early mediation prior to 
commencing arbitration or litigation, mediation is generally under-utilised in sport.  
I predict a surge in mediation cases in the coming years as clients realise the full  
potential of being empowered to frame the terms of resolution of their disputes (not to 
mention the cost and time benefits as well as the potential to preserve relationships 
and protect reputations)”.  
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l Contractual/regulatory compliance: contracts (and/ 
or relevant sporting regulations) increasingly provide 
for the obligation of the parties to enter into mediation 
prior to commencing litigation/arbitration.  
l Cost effectiveness: Mediation is far cheaper than 
court proceedings, if it is successful. There is, of 
course, a cost associated with preparing for and at-
tending a mediation.  
l Control: The parties are in control of the mediation 
and will agree upon a mediator and venue and timing 
for the mediation.  
l Speed: Mediations are far quicker than court            
proceedings. While a mediation can be held in a mat-
ter of weeks from a dispute arising, in all likelihood, 
this case would not be fully determined by the High 
Court for 12 – 24 months. 
 
Interesting facts about mediation 
l The civil/commercial mediation industry in England 
and Wales has been growing at a rate of 15% year on 
year since 2010.  
l The commercial mediation profession saved            
businesses around £3 billion a year in wasted man-
agement time, damaged relationships, lost productiv-
ity and legal fees.  
l 75-80% of cases settled on the day of mediation, with 
another 10-15% settling shortly after.  
l Provided a country is a signatory of the Singapore 
Convention, a mediation agreement can be enforced 
in that country just as an arbitration award can be en-
forced worldwide (under the New York convention).   
www.mills-reeve.com 

Optimum Medicolegal are specialists in the rapid turnaround of psychiatric and medicolegal 

reports with a premium service delivered by a panel of Consultant Psychiatrists. 

We aim to provide a typical report with a turnaround time of 5 to 7 working days, 

on receipt of instruction focused treatment plans can also be offered to patients. 

Optimum Medicolegal have significant experience of preparing medical and psychiatric reports since 2009. 

We have prepared over 3,000 medico-legal or psychiatric reports for legal firms and private 

organisations. Our Expert Witnesses also have Courtroom experience.

Private rooms are available for consultations at;

St John Street in Manchester. 

Harley Street in London.

Optimum Medicolegal also have multilingual experts, details available upon request

Address: Suite 202, 792 Wilmslow Road, Didsbury, Manchester M20 6UG
Tel: 0161 207 0204   Email: info@optimummedicolegal.com

Optimum
M e d i c o l e g a l

Dr Sarah Hartley 

Clinical Psychologist 

PsychD in Clinical Psychology, BA (Hons), MSc  
Dr Sarah Hartley, formerly Dr Sarah Birch, is a Clinical Psychologist and Director 
of Psychologie Ltd, which was set up to provide good-quality and timely  
assessments and treatment of adults. Dr Hartley is also the Lead Consultant  
Clinical Psychologist for Bramley Healthcare Ltd, and works across a service for 
adults with complex needs.   
Her area of special interest in psychological treatment is trauma and complex 
trauma; she has recently added to her skills in this area by training in  
Mentalisation-Based Therapy and is also trained in EMDR. She is also trained to 
assess Autistic Spectrum Condition.   
Dr Hartley provides assessments for the Courts, and has extensive expert  
witness experience having been working as an Expert Witness since 2007.  
With regard to child protection, her particular areas of speciality are personality  
disorder and parenting, non-accidental injury, failure to thrive and domestic  
violence. She has also carried out assessments in private family law cases.  
She has conducted numerous reports in personal injury cases, medical negligence, 
accident compensation claims, and other cases where an assessment of post  
traumatic stress disorder symptoms is required. She has acted as expert in many 
criminal cases concerning fitness to plead/stand trial and cases where trauma 
symptoms are pertinent.  
She has experience of giving evidence in Court, including at the High Court.  
Dr Hartley has undertaken expert witness training in the Bond Solon Course:  
“Giving evidence for Expert Witnesses.” 
 
Contact Details 
Tel: 07747 778 486 
Email: drsarahhartley@icloud.com Website: www.drsarahhartley.co.uk 
Psychologie (UK) Ltd - C/O  Friend-James Ltd 
Park Gate 161-163 Preston Road, Brighton, East Sussex, BN1 6AF
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Body image in Advertising:  
call for evidence from CAP and 
BCAP and strict new rules for ads 
for cosmetic interventions

The Committee of Advertising Practice (CAP) and the 
Broadcast Committee of Advertising Practice (BCAP) 
recently announced an open call for evidence to sup-
port their work in developing regulation targeting ad-
vertising which gives rise to potential harms relating to 
body image concerns.  
The current position 
In summary, complaints relating to body image in ads 
(for example about adverts featuring overly thin mod-
els or modified images or for cosmetic surgery) have 
to date been considered under rules on social re-
sponsibility by the Advertising Standards Agency 
(ASA), which states that “marketing communications 
must be prepared with a sense of responsibility to con-
sumers and to society”[1]. In addition, CAP's guidance 
on its rule against gender stereotyping tells advertisers 
not to suggest that a person's happiness depends on 
conforming to an idealised gender-stereotypical body 
shape:  
“Ads may feature glamorous, attractive, successful, as-
pirational or healthy people but they should take care 
to avoid suggesting that an individual’s happiness or 
emotional wellbeing should depend on conforming 
to an idealised gender-stereotypical body shape or 
physical features.”[2]  
In addition, both the CAP and BCAP Codes include 
additional rules designed to protect children and 
young people from potential harms related to body 
image. These include rules on placement and 
scheduling restrictions to mitigate the potential harm-
ful impact of such advertising on children and young 
people.   
What’s happened to date?  
Following a public consultation last year, CAP and 
BCAP have now introduced new age-based targeting 
rules for cosmetic interventions advertising. The new 
targeting restrictions will come into effect on 25 May 
2022 and essentially require that: 
l Ads for cosmetic interventions must not appear in 
non-broadcast media directed at under-18s;  
l Ads for cosmetic interventions must not appear in 
other non-broadcast media where under-18s make up 
over 25% of the audience; and  
l Broadcast ads for cosmetic interventions must not 
appear during or adjacent to programmes commis-
sioned for, principally directed at or likely to appeal 
particularly to under-18s. 
 

To assist advertisers in understanding how to comply 
with the new restrictions, the Advertising Guidance 
on Cosmetic Interventions has been revised to reflect 
the new rules and clarify the types of treatments and 
procedures that are likely to fall within the scope of 
“cosmetic interventions” to which the new restrictions 
would apply. 
 
CAP and BCAP acknowledge that children and young 
people are particularly vulnerable to body image pres-
sures and that negative body image perceptions im-
pact on young people’s self-esteem, wellbeing, mental 
health and behaviours. Such body image perceptions 
and pressures to alter appearance are influenced by 
several social and cultural factors – but also by            
exposure to advertising, particularly those that focus 
on body image ‘improvements’, such as cosmetic             
intervention procedures.  
CAP and BCAP therefore consider that the new             
targeting restrictions will appropriately limit children 
and young people’s exposure to cosmetic interven-
tions advertising, and play a part in mitigating the po-
tential wider body image related harms experienced 
by those age groups.  
Call for evidence  
Building on these recent updates and in light of the 
complexities of this area of regulation, CAP and BCAP 
are now seeking evidence to improve their under-
standing of the following areas: 
l Types and themes of ad content that give rise to 
body image concerns: for example, the impact of ad-
vertising on body image perceptions based on, for ex-
ample, facial features, hair and skin, visible differences 
(a scar, mark or condition either on an individual’s 
face or body that makes them appear different).  
l Impact of advertising on self-perception of body 
image experienced by different audience groups: for 
example, the different body image perceptions based 
on factors such as gender, gender identity, race, eth-
nicity, sexuality, age, disabilities, health conditions and 
visible differences.  
l Impact of social media advertising, including influ-
encer marketing, on body image concerns, in light of 
increased online media use  
l Potential impact of advertising content for specific 
product sectors: for example, cosmetic interventions, 
weight control and reduction, beauty and cosmetics. 
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l Positive impact of advertising on consumers’ body 
image perceptions 
 
The call for evidence closes on Thursday 13 January 
2022. 
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Beddoe Applications -  
What, When & How? 

When trustees or personal representatives are               
engaged in litigation issues often arise as to how their 
litigation costs are to be funded. How can a trustee en-
sure that their costs will be met from the trust fund or 
personal representatives from the deceased’s estate? 
In these cases, it is often necessary for the trustee or 
personal representatives to make a “Beddoes applica-
tion” so-named after the case Re Beddoe [1892] 
wherein LJ Lindley held:  

“a trustee who, without the sanction of the court, 
 commences an action or defends an action, 

 unsuccessfully, does so at his own risk as regards the 
costs, even if he acts on counsel’s opinion.” 

 
What is a Beddoes application? 
A Beddoes application is an application made by 
trustees or personal representatives engaged in litiga-
tion to ensure that their costs can be met from the 
trust fund or the deceased’s estate. If no application is 
made then the trustees or personal representatives 
risk becoming personally liable for their own costs as 
well as those of any other party for any proceedings 
commenced, or defended, if they are ultimately un-
successful with those proceedings. Whilst they could in 
theory seek to establish that any costs incurred were 
properly incurred as an expense of the trust or estate, 
a Beddoes application provides certainty at the outset 
of the proceedings for trustees, personal representa-
tives and beneficiaries alike. 
 
How and when should a Beddoes application be 
made? 
In any Beddoes application the trustees or personal 
representatives engaged in litigation seek permission 
from the court as regards the continuance of pro-
ceedings issued, known in the application proceed-
ings as the main action. In deciding the application, 
the court determines whether the costs of the main 
action should be recoverable by the trustees/personal 
representatives from the trust or estate. In doing so, 
the court considers whether it is in the interests of the 
trust/estate for the action to be brought or, if brought 
against the trust/estate, for the trustees/personal rep-
resentatives to continue to defend the same. 
 
The Beddoes application must be made in proceed-
ings separate to the main action. The beneficiaries of 
the trust/estate must be made a party to the proceed-
ings as it directly affects them, although they may not 
receive all documents if they are a hostile party to the 
main action. 
 
Beddoes applications are brought under Part 64 of 
the Civil Procedure Rules 1998 (“CPR”). Although 
brought as an application for directions as to whether 
or not the trustees/personal representatives should 

bring or defend, or continue to bring or defend, pro-
ceedings in their capacity as trustees/personal repre-
sentatives, they are issued by way of a claim form 
under CPR, Part 8. 
 
Under CPR Rule 46.3(2) the general rule in relation to 
costs is that the trustee or personal representatives are 
entitled to be paid the costs of any proceedings brought, 
insofar as they are not recovered or paid by any other 
person, out of the relevant trust fund or estate. 
 
When issuing a Beddoes application it is necessary for 
supporting evidence to be filed which should include 
details as to what steps the trustees/personal repre-
sentatives have taken as regards matters generally 
prior to the issue of the application. It is important 
therefore for trustees/personal representatives to en-
sure they have entered into some form of dialogue 
with the beneficiaries/third party as regards the main 
action, even if such consultation has ultimately not 
proved fruitful. Such contact should also extend to the 
possibility of settlement of the main action as well as 
the question of costs. 
 
CPR PD 46, paragraph 1.1 makes it clear that whether 
costs were properly incurred depends on all the cir-
cumstances of the case including whether the trustee 
or personal representatives obtained directions from 
the court before bringing or defending the main ac-
tion, acted in the interests of the fund or estate or in 
substance for a benefit other than that of the estate, 
including their own and acted in some way unrea-
sonably in bringing or defending, or in the conduct 
of, the main action. 
 
A Beddoes application in practice 
In the recent case of Clyne v Conlon & Others [2021] 
Master Clark sitting in the High Court, Chancery Di-
vision considered a Beddoes application brought by 
Maria Clyne (“Maria”) who was now the sole executor 
of the estate of her uncle, Patrick Conlon (“Patrick Se-
nior”), who died on 4 June 2018 leaving a will dated 
8 March 2016.  
Background to the claim 
A grant of probate was issued to Maria and her sister, 
Jacqueline on 19 October 2018 but Jacqueline was re-
moved as executor by way of a court order dated 26 
October 2020.  
Patrick Senior’s will provided for the beneficiaries, 
Maria and his three sons, Kevin, Martin and Patrick, 
to receive a 25% share of the residuary estate which 
had a net value of about £516,000.00. 
 
The estate’s two main assets were properties         
registered in Patrick Senior’s sole name, being 168 
Headstone Drive, Harrow which consisted of two flats 

by Ally Tow, Dispute resolution at Boyes Turner 
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and the freehold reversion of 84 Canning Road,          
Harrow. Kevin claimed to be beneficially entitled to 
one half of Headstone Drive and all of Canning Road. 
 
The main action 
In February 2021 Kevin issued a claim against Maria 
in her capacity as executor of Patrick Senior’s estate. 
The particulars of claim contended that in the early 
1980s Patrick Senior and Kevin agreed to go into  
business together buying and refurbishing properties 
with a view to profit and that it was an express or          
implied term of that agreement that they should re-
tain equal interests, as beneficial tenants in common, 
in the properties bought pursuant to that agreement. 
 
The particulars then went on to set out a series of         
purchases and sales, all said to follow a similar pattern, 
and each resulting in the property in question being 
held by Patrick Senior and Kevin as tenants in com-
mon in equal shares. Kevin concluded the particulars 
by asserting that following a discussion between 
Patrick Senior and Kevin in about 1995 regarding di-
viding up the properties between them, they had en-
tered into an oral agreement whereby Kevin would 
retain sole ownership of Canning Road and the up-
stairs flat at Headstone Drive and Patrick Senior 
would retain sole ownership of another property, 7 
Blawith Road and the downstairs flat at Headstone 
Drive. 
 
As a result, Kevin asserted that Headstone Drive had 
continued to be held on trust for him and Patrick 
Senior as beneficial tenants in common in equal 
shares with Canning Road being held on trust for 
him absolutely. 
 
Maria was the only defendant to the proceedings and 
was sued solely in her capacity as executor, not bene-
ficiary. None of the other beneficiaries were originally 
parties to the main action.  
The Beddoes application 
In April 2021, Maria filed a defence and counterclaim 
in the main action and at the same time issued a sep-
arate Beddoes application, pre-action correspondence 
between the parties’ solicitors having failed to resolve 
matters. All three sons were joined as defendants to 
the application. 
 
Kevin opposed the application on the grounds that all 
the beneficiaries in the estate were adults and his claim 
to ownership of assets could properly be carried on 
between them as substantive parties to the main claim, 
with each deciding if they wished to defend it. To this 
end, Kevin confirmed his willingness to join Patrick 
and Martin to the main action. 
 
As to Patrick and Martin, Patrick filed an acknowl-
edgment to the Beddoes application confirming that 
he did not oppose it. Martin did not do so but did 
write to Maria’s solicitors shortly prior to the issue of 
the application stating that he did not believe Maria 
should be entitled to an indemnity from the estate in 
respect of her legal costs. He further stated that he 
agreed with Kevin’s claim and would not be challeng-
ing it. He went on to say that Maria and Patrick had al-
ready received inheritances from the estates of their 

parents (in the case of Patrick from his adoptive par-
ents) and so he and Kevin had a legitimate legal nat-
ural right to inherit Patrick Senior’s estate. 
 
Conclusions 
In deciding whether it would be right to make the 
order, Master Clark, hearing the application consid-
ered the following factors:  
The merits of the main action; 
l Whether Maria had acted reasonably in defending 
the main action to date;  
l Whether by continuing to defend the main action 
she would be acting reasonably;  
l The risk of injustice to Maria if the order were not 
granted;  
l The risk of injustice to Kevin if the order were 
granted; and  
l Whether there were other ways of managing the 
risk of injustice to the parties. 
 
Having considered the above matters, and relevant 
evidence referred to by both parties, Master Clark 
held that in his judgment the merits of Maria’s defence 
were not insufficiently strong to justify the main action 
being defended by the estate. He also concluded that 
as Maria had been sued in her representative capac-
ity only she had acted reasonably in defending the 
claim to date – had she not done so Maria would have 
been open to a claim of breach of duty by Patrick, 
Patrick being unable to defend the main action him-
self as he was not a party to the same. In Master 
Clark’s view therefore, Maria ought to be indemnified 
for her costs to date by the estate. Going forward, un-
less and until the beneficiaries were added to the main 
action, in Master Clark’s judgment Maria would be 
acting reasonably by continuing to defend the claim. 
 
The Master found that without the protection of a 
Beddoes order if Kevin were successful with his claim 
then Maria alone would be liable for total combined 
costs of about £230,000.00 (having regard to the costs 
budgets filed by the parties in the main action). She 
would therefore be burdened with the entire risk of 
the defence, the value of Kevin’s claim being 
£240,500.00 (£212,500 for half the value of Headstone 
Drive and £28,000.00 for the value of Canning Road). 
This would be the case despite the fact Patrick and 
Martin, notwithstanding his support of Kevin, would 
benefit from its success in that the share of each of the 
beneficiaries in the residuary estate would not be di-
minished by the amount of the value of the properties. 
 
As against this, if successful, Kevin would recover as-
sets worth £240,500.00 but if he obtains the normal 
order that Maria, as the unsuccessful party, pay his 
costs of the main action with her own costs being paid 
from the estate, he would bear one quarter of those 
costs from his share of the residuary estate, some 
£57,500.00, notwithstanding his success. 
 
In Master Clark’s judgment the order that most            
appropriately managed the risk of injustice for both 
parties is one that provides for Maria in her capacity 
as executor to be indemnified in respect of all costs of 
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the main action, insofar as they are not recovered from 
or paid by any other party. If Kevin joins in the other 
beneficiaries (including Maria in her personal capac-
ity) to the main action, such an order will not prevent 
him from seeking an order for costs from one or more 
of them in their personal capacities and/or an order 
that the costs in respect of which Maria is indemnified 
should be paid from specific beneficiaries’ shares of 
the residuary estate. If, on the other hand, Kevin does 
not join in the other beneficiaries (or more accurately 
fails in an application seeking permission to join 
them), then the position as to seeking costs from them 
may be less straightforward but in Master Clark’s view 
that would be as a consequence of his own decision 
not to join them at an earlier stage. 
 
Judgment 
For those reasons, Master Clark made a Beddoes 
order in Maria’s favour. 
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Lloyd v Google - Supreme Court  
Rejects Idea of Damages for Loss of Control

On 10 November 2021, the Supreme Court handed 
down its much-anticipated judgment in Lloyd v 
Google LLC  [2021] UKSC 50. This seminal judg-
ment provides welcome clarity on the principle that 
damages for alleged breaches of data protection           
legislation cannot be claimed without demonstrating 
pecuniary loss or distress. It also provides welcome 
guidance on the Court’s approach to “opt-out”             
representative data actions. 
 
Background 
Mr Lloyd sought to bring a representative claim 
under CPR 19.6 (which allows representative claims 
on behalf of individuals with the “same interest”) 
against Google. The claim sought damages on behalf 
of more than 4 million Apple i-Phone users for alleged 
breaches of section 4 of the Data Protection Act 1998 
(DPA 1998). The individuals concerned allegedly had 
their browser generated information collected and 
utilised by Google as part of the “Safari Workaround” 
without their knowledge or consent. This data, which 
included details of the sites they had visited, their 
browsing habits and their approximate geographical 
location, was then aggregated into different groups, 
allowing advertisers to target various market                 
segments. 
 
There was no suggestion that any of the affected in-
dividuals had suffered any pecuniary loss, or even that 
they had suffered distress or inconvenience as a re-
sult. Instead, damages were sought for breach of statu-
tory duty under the DPA 1998, or simply the loss of 
control of the data. 
 
Prior to being considered by the Supreme Court, the 
case had been through the High Court (which found 
in Google’s favour) and the Court of Appeal (which 
reversed the High Court’s decision). Please see our 
previous article for further information about these 
previous decisions. 
 
On appeal the Supreme Court was asked to consider 
the following issues: 
l  Are damages recoverable for loss of control of data 
under section 13 of the DPA 1998, even if there is no 
pecuniary loss or distress?  
l  Was Mr Lloyd entitled to bring a representative 
claim in circumstances where it was not clear that all 
4 million iPhone users affected had the “same             
interest”?  
l  If the “same interest” test could be satisfied, should 
the Court exercise its discretion and disallow the rep-
resentative action to proceed?  
“Same interest” for representative actions 
Lord Leggatt, delivering a unanimous judgment, 
confirmed his view that the representative rule should 

be treated as a “flexible tool of convenience” and         
“applied to the exigencies of modern life as occasion 
requires”. The requirement to have the “same inter-
est” under CPR 19.6 simply means that the litigation 
will proceed in a way that protects and promotes the 
interests of all in the represented class, and that there 
is no conflict of interest between them. 
 
Where the same interest requirement is satisfied, the 
Court held that allowing a representative claim may 
well be appropriate. However, this will only be the case 
if the damages claimed can be calculated on a basis 
common to all of those represented (rather than re-
quiring an individual assessment). In circumstances 
where individual assessment of damages is required, 
the Court said it was theoretically possible to have a 
two-stage approach whereby issues of law and fact 
could be determined by a representative action, fol-
lowed by individual claims for damages by members 
of the represented class. 
 
Could damages be calculated on a common basis in 
this claim? 
Theoretically the Supreme Court could see no           
objection to a representative claim proceeding to          
determine if Google was in breach of the DPA 1998, 
and seeking a declaration that any member of the class 
who had suffered damage would be entitled to bring 
a separate claim for compensation. 
 
However, it noted that this was not how Mr Lloyd has 
chosen to frame his claim, as this was likely to be un-
economic and unattractive for litigation funders. 
Rather, he had sought to attribute a uniform level of 
damages to each member of the class, based upon the 
idea of loss of control, without any evidence of actual 
loss being provided. 
 
The Court readily accepted that Mr Lloyd in his own 
right, or any individual member of the class may well 
be entitled to damage under s13(1) of the DPA 1998 
for distress, or else for misuse of their private infor-
mation. However, both of these claims would require 
evidence as to how the individual members of the class 
were impacted which had not been provided. 
 
Damages for loss of control 
The Court firmly rejected the idea that damages 
would be available for a mere “loss of control” of data. 
In relation to the DPA 1998, Lord Leggatt stated that 
the legislation “cannot reasonably be interpreted as 
giving an individual a right to compensation without 
proof of material damage or distress whenever a data 
controller commits a non-trivial breach of any re-
quirement”; in other words there is no entitlement to 
compensation purely on the basis that there has been 
a contravention. 

by Harriet Loucks and Emma Erskine-Fox (associates at TLT)
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Lord Leggatt also rejected the argument that              
damages for breach of data protection legislation 
should be aligned with damages for misuse of private 
information: “Stripped to its essentials, what the 
claimant is seeking to do is to claim for each member 
of the represented class a form of damages the ratio-
nale for which depends on there being a violation of 
privacy, while avoiding the need to show a violation of 
privacy in the case of any individual member of the 
class. This is a flawed endeavour.” 
 
The Court further commented that in any event, even 
if damages for loss of control were theoretically recov-
erable, evidence would still be required as to the ex-
tent of the unlawful processing to enable damages to 
be quantified. 
 
Commentary 
Although the judgment relates to the DPA 1998, the 
same principles apply under the UK General Data 
Protection Regulation. Data controllers will breathe a 
sigh of relief following the clear decision from the 
Supreme Court that damages cannot be sought for 
mere loss of control of personal data. The Court made 
it clear that, in theory, representative claims can be 
brought in such instances to determine legal liability. 
However, the requirement to provide evidence as to 
the actual loss sustained by each class member in order 
to claim damages should help reduce the likelihood 
of representative actions against common data             
controllers. 
 
Whilst this is a welcome development, we cannot         
underestimate the ingenuity of claims management 
companies specialising in data claims. Moving for-
ward, this may result in an increase in the number of 
claims seen where damages for distress are sought as 
a result of technical breaches, and may further en-
courage claimants to rack up costs (for example, in 
commissioning expert reports in an attempt to 
demonstrate distress) to try to force data controllers 
into a commercial settlement.  
 
Claimants may also increasingly seek to frame their 
claims as those for misuse of private information. 
 
However, coupled with the recent decision in Rolfe v 
VWV, data controllers are now in a strong position to 

reject those claims where there has either been no loss 
or distress, or the event complained about was a           
trivial or one-off data incident.   
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Computer Forensic Imaging - 
Data Collection in Computer 
Forensics and E-Discovery

Introduction 
This article is designed to be a general overview of the 
actions, programs and techniques used in data             
collection prior to scenarios such as a digital investi-
gation of a recently departed employee or for an             
e-Discovery litigation hold. 
 
What is Forensic Imaging? 
Forensic imaging, in a nutshell, is the act of gathering 
data in a court accepted fashion from digital media to 
a Veracrypted encrypted output device where possi-
ble. That data may come from a live system, a dead 
PC, DVD, iMac, USB disk, X-Box or remote mailbox. 
Those are just a few examples. 
 
Typically, the source media should be placed into a 
blocked state when being read and the data outputted 
to an attached destination disk with read/write access. 
It is important contiguous notes of the system and 
steps taken are made while the imaging is taking 
place. The forensic imaging should be done by a cer-
tified experienced digital forensics expert witness or at 
least an individual with collection training and IT 
knowledge. 
 
On certain occasions blocking writes to the source 
media may not be possible such as if you are presented 
with a live system server or an encrypted system that 
is discovered switched on. In these instances, the 
image must be taken live as not to disturb a server or 
re-encrypt an unlocked disk. 
 
In addition to noting the collection process, it is im-
portant to note the physical location of the evidence 
and store it in a compliant manner and always gain 
signatures when handing over data. 
 
Tip: As a rule, if the system is switched off leave it that 
way. If it is switched on leave it switched on but take 
the computer, laptop or phone off the network and 
connected to power. For a laptop that may mean un-
plugging the network cable, sliding a switch to ensure 
WIFI is off, pulling out a dongle, popping out a net-
work card or disabling networking in the control 
panel of the operating system. For a tower computer, 
it may mean just pulling out the Ethernet cable. 
 
What is a Physical Forensic Image? 
A physical forensic image is a full 'bit for bit' copy of the 
particular media. This includes every byte of data 
from the live file system to the unallocated deleted 
areas of the disk. 

The forensic image may be outputted in a number of 
formats such as a simple format agnostic raw dd image 
format, the common EnCase E01 evidence image or 
the less common Advanced Forensics Format (AFF). If 
you wrote this forensic image back to a disk in its raw 
format (FTK has this functionality) with the same ca-
pacity it would be identical in every way to the original. 
From this image, a computer forensic analysis would 
be conducted as not to risk damaging the original. 
 
I have personally experienced occasions where foren-
sic software wasn't used to collect the data for a num-
ber of reasons like a RAID wasn't being recognised on 
older systems or the disk was not being read in Win-
dows. In these instances, something akin to a bootable 
Clonezilla Live distro may be used to produce the 
image. When doing so always explain your reasoning 
in notes and find the verify or MD5 hash the end re-
sult if necessary. Getting something is better than walk-
ing away with no data at all. Again this should always 
be done by a qualified person that is well versed in 
forensic imaging. 
 
What is a Logical Forensic Image? 
A logical forensic image or skeleton image is a selective 
copy of certain files from a source. Many programs 
can produce logical images: Stefan Fleischmann's ex-
cellent X-Way's Imager, the superb and free FTK Im-
ager or new on the scene Magnet's Acquire software 
can be used to do this in a Windows environment. 
 
A logical acquisition is the option to use if the digital 
expert is requiring a targeted collection for litigation 
reasons, just a few files of interest are needed or the 
client collect wishes you to collect from one or more 
custodian's user profiles from a server that may have 
many users. 
 
In a live state, FTK Imager Lite as shown in Fig 1, can 
be executed from the destination disk on the com-
puter you wish to extract from as not to write to the 
live computer by installing software to the source. A 
custom content list can be built into the programs user 
interface and a logical forensic image file is thus           
produced. 
 
FTK Imager can be used to mount forensic images to 
view in Windows Explorer, build custom content           
images of live machines, image RAM (random access 
memory) from a live system, view and export from 
Linux/Mac/Windows filesystems and most commonly 
forensically image a hardware or software      

by Alistair Ewing 
Cyber and Digital Forensics at Compute Forensics LTD for the EMEA region: 
Providing global breach investigation and analysis. LION 
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write blocked device to an external disk. FTK Imagers 
only drawback is when an examiner images a dam-
aged disk the software just fills in the unreadable sec-
tors with 0's. This is unacceptable when a data 
recovery solution such as 'ddrescue' may recover a 
whole email collection where the forensic tool just fills 
what it can't read with 0's. In an investigation or legal 
hold, every byte counts! I have been the examiner that 
has acquired 100% of an image where others had to 
explain in court why some sectors weren't imaged. 

Fig 1 FTK Imager Version 3.3.0.5 the Crème De La Crème 
of Forensic Imaging Tools 
 
On a live Mac you may want to produce a full image 
using a bootable Linux forensics distribution such as 
Caine then go on to build a list from that main image 
onsite should the client not want all the data walking 
off site. There are other solutions like BlackBag's con-
venient MacQuisition. 
 
Verification MD5 and SHA1 
The verification information is hardcoded inside the 
metadata of the image in the case of most advanced 
forensic image formats such as E01, AD1, and AFF. A 
log is produced by any decent imaging software with 
a verification sum generated for the forensic image to 
signify the image is identical to the original. This is 
done in order that the professional examining the 
image can be sure the image hasn't changed since it 
was taken by checking the MD5 or SHA1 hash sum 
or other before commencing the investigation. 

Fig 2 displays an example log auto-generated by Ac-
cessData's FTK Imager. The imaging log gives foren-
sic experts some information about the physical 
capacity of the disk, serial number and some of the 
notes I have used. In this case, the image was a server 
that was running a virtual machine. FTK imager was 
run live in this instance in the emulated environment 
and the image was outputted to the emulated physi-
cal disk. Another option is shutting down the virtual 
machine image and logically copying and verifying the 
file or indeed the whole of the servers physical disk. 
Shutting down a server may cause financial loss to a 
firm and disruption if the server is in use. If it is on 
just image the machine while it is in that state while 
taking notes, that is my recommendation.  
Email E-Discovery Collection 
Anyone collecting emails should be sure that emails 
on the local computer mailbox match the server. If 
they don't then it is good practice to collect from both 
anyway and let the software de-duplicate the items so 
you obtain a complete picture of the emails in the 
forensic search. Computers were after all invented to 
take the labour out of tasks. 
 
Emails can appear in many forms (Lotus Notes NSF 
archives, Microsoft PST/OST's, or individual EMLX 
or MSG files) and may not even reside on the custo-
dian's hard disk or smartphone under investigation. 
Other places they could be discovered are on enter-
prise servers, as a fragment in the deleted areas of a 
hard disk or even on the cloud via services such as 
Gmail for business or Microsoft 365. The email 
archive may also carry encryption so you may get a 
Lotus Notes NSF email archive file; without the un-
lock ID and a tool to open you will run into trouble, 
that goes for password locked PST's too. 
 
A computer forensic collection of emails may be as 
simple as collecting a PST email archive file that re-
sides locally on an individual's laptop, server or user 
share. 
 
A more complex instruction may need the collection 
of specific emails that contain only certain keywords 
on a Microsoft Exchange server while keeping the in-
tegrity of the email attachment/mailbox structure. In 
these more complex situations an E-Discovery collec-
tion expert and your client may need to cough up for 
Discovery Attender by Sherpa Software, this great 
program plugs into your exchange server and can 
search, filter and extract onsite. You could also attach 
FTK with an enterprise agent or even image the 
whole disk and search from that image onsite. 
 
I have created a summary guide below of the best tools 
in my experience in email E-Discovery collection: 
 
Summary of Email Formats and Best Tools for 
 E-Discovery Email Collections 
l Local PST/OST Just logically collect and image 
using FTK Imager or similar. Be sure to hash verify 
the collected items if copied and make notes! 
 
l Webmail such as Gmail/Hotmail/Yahoo/365 Etc  
Use Intella's PI or the chopped starting at $100 for a Fig 2 - Example Forensic Imaging Log File Automatically 

Generated by FTK Imager Lite V3.1.1.8
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10GB case limit. Using IMAP settings (and permis-
sion!) you can collect the whole remote email archive 
as the binary file and export as a PST file. All these ac-
tions carry a full audit log. Many webmail providers 
such as Gmail have a built-in option to backup and 
download the whole archive, you may also consider 
this.  
l Microsoft Exchange Database It is possible to just 
download the whole EDB file and process in FTK 5.6 
the full version or later. You could export different 
custodians as a PST, search, and filter if needed. If you 
need a few custodians then something like Mes-
sageOps is very handy. You can install the software on 
the server and with admin credentials run through 
and select the custodians you wish to export from. The 
results are outputted as nicely packaged PST's along 
with a log file for verification. Dated indigenous X-
merge can also export mailboxes as a PST but it has a 
2GB limit and can be a pain in larger collections.  
l Lotus Notes The mailbox can be exported from the 
custodian machine in its entirety in the GUI options of 
the mail user interface. This is great if you just have a 
few especially the admin ID file that contains the de-
cryption keys. Then Proofinder or FTK 5.6 or later 
can be used to mount and read these archives. You 
may want to collect direct from the server. In the live 
environment, you may find the archives don't copy. 
Use Teracopy or Robocopy or something similar to 
copy stubbornly locked files in a live environment. It 
is quite likely Samsung or similar doesn't want its 
Lotus IBM Domino database of 1000 users shut down 
for 20 hours while it is being imaged! If you have 
never encountered Lotus Notes before it is because it 
is antiquated and belongs in the dustbin of history; you 
needn't a Delorian or the Doc to go back in time a few 
minutes in the dated GUI with fool anyone into  
thinking it is 1994!  
l Loose or Deleted Emails These can be recovered 
from the server or local by using a data recovery pro-
gram such as the ugly but effective photorec as shown 
below Fig 3. This should be done from a previously 
produced forensic image. If an image is not possible 
an experienced computer forensics collection expert 
would run photorec live from an external disk and 
output the data to that same external disk. Emails may 

Fig 3 - PhotoRec TestDisk's Beautiful and Modern User 
Interface 

also be logically recovered from the email admin in-
terface or reside on the server even though they have 
been deleted from the custodian's machine. 
 
Warning: Do not install data recovery software to the 
drive you wish to recover from or worse still output 
the recovered data to the source drive. 
 
Physically Forensic Imaging Using a Hardware 
Writeblocker 
Many Computer Forensic companies such as        
Compute Forensics choose to use a hardware write 
blockers in many instances. A writeblocker is just a de-
vice that halts any writes to the disk from the forensic 
examination system when copying or viewing. This is 
shown in Fig 4. A computer forensics examiner would 
then go on to attach this device to a USB 3.0 socket on 
the examination computer's USB 3.0 port for opti-
mum speed. Making sure the evidence disk is in 
'Locked Mode' it can be attached to the device. The 
disk should then show up in Windows Explorer 
and/or FTK Imagers 'Add Evidence' GUI option. The 
device should now be safe as it is now attached to a 
hardware writeblocker. 
 
Writeblocking devices used to cost £1000's but recently 
Compute Forensics discovered a decent one built by 
CoolGear. The Coolgear forensic imaging device has 
USB 3.0 support and images 2.5" and 3.5" sizes of 
SATA drives. You can pick one of these up for £40.00. 
I, Alistair Ewing, have tested the CoolGear forensic 
writeblocker and am content with the performance. It 
is fast and reliable. 
 
Imaging Bottlenecks 
The device will only read/copy as fast as the slowest 
component. On average it takes 4-8 hours for one disk 
to complete despite companies boasting 500mbs sec-
ond speeds the device will image anywhere from 1mbs 
to 80mbs-100mbs. A skilled examiner can copy up to 
8 disks at once, much like spinning plates. Collection 
costs can start at around the £700 a day mark depen-
dant. If you are a company instructing us please don't 
complain if your rickety 15-year-old IDE disk is taking 
too long to copy! 

Fig 4 - CoolGear USB 3.0 Forensic Writeblocker Attached to 
a 3.5" SATA Hard Disk Drive 
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Forensic Imaging Using any SATA/IDE to USB 
Adaptor and Software Blocking 
Another unorthodox method I have used in the past 
when the drive attached to the write blocker won't 
read or you need a special adapter that isn't IDE or 
SATA. This method uses a software blocker and a USB 
to SATA, IDE, memory card or whatever adaptor. 
Make sure the destination drive is a USB 3.0 external 
drive for speed. A software writeblocking program is 
useful in this instance. Usage is simple but also easy to 
screw up.. Royally! The steps are:  
1) Plug in your destination drive.  
2) Start Ratool or Thumbscrew and select 'Block USB 
Storage Devices' and then apply changes.  
3) Plug in a test USB disk and try and delete format 
it.Windows shouldn't allow writing access to this disk.  
4) If it does repeat step 2) & 3) until the drive is 
blocked. This means it is safe to plug in the USB disk 
and adapter in the port that you plugged your test  
device in.  
5) Now you should have your destination writable 
(anything previously plugged in will be writeable too) 
and your evidence USB stick, Drive or Card plugged 
in but blocked.  
6) Use your favourite imaging software such as FTK 
imager or Magnet Aquire. Output the full physical 
disk to your destination disk. Be sure to make contin-
uous notes of what you are doing, videos, pictures of 
the system and be sure to check the image has been 
MD5 verified by the hash sum, then you can be sure 
the copy is identical to the original. 
 
Forensic Imaging Using a Forensic Bootdisk or USB 
This is my personal preferred method as you don't 
need to waste time opening up a drive. The operating 
system uses the system as a terminal device and the 
hard disks are by default blocked. This method works 
on most Macs, Windows and Linux systems. 
 
Caine, Paladin & Deft - 3 Free Computer Forensic 
Bootable Linux Distros 
Firstly download a distro, my favourite is Caine. It is 
assembled by famous actor Michael Caine (Only kid-
ding it is made by Italian policeman Nanni Bassetti!).  

Fig 5 Paladin's ToolBox Imaging Graphical User Interface in 
Linux Running in Live Mode on a Host Machine 
 

Another great free distro that you have to register to 
obtain is Sumri's Paladin, see Fig 4. Download the ISO 
from the website then burn the ISO to a DVD or use 
Rufus with default settings to make a bootable USB 
disk. To produce a bootable USB in Rufus simply select 
the USB stick, click the disk logo and locate the ISO you 
just downloaded then hit the start button and wait for 
your bootable USB to be prepared. Always have a copy 
of DEFT or Helix handy on a compact disk rather than 
DVD in case you are working on a device that won't 
boot from DVD or USB.  
 
Booting Your Computer Forensics Distribution in 
the Bios 
Prior to any booting of the system from a switched off 
state do some research into what key combinations 
trigger the boot disk. It varies, on a Mac hold the 'Op-
tion Key' or 'C', on a Windows system it could be any-
thing from 'F1' or 'Del'. Take time to look through this 
list before switching to the system in preparation for 
booting into a Forensic OS. If you get it wrong you 
may boot into the operating system if this event occurs 
switch the computer off by the button (if safe) or pull 
out the power cord. 
 
Then the general idea is to use a GUI program such 
a Guymager as shown in Fig 5 to acquire the media to 
the destination drive without removing the disk while 
preserving the integrity of the drive. You need to re-
member to unlock your destination drive. 

Fig 6 Guymager Forensically Imaging 2 Attached Disks USB 
Disk 
 
Remote Forensic Imaging over a Network 
A computer forensic examiner would place a clean 
virus free computer on the network and attach to the 
companies domain. Using Encase Enterprise or FTK 
v5.6+ a computer forensic examiner, with root access, 
could push an agent in order to gain access to a re-
mote system. The RAM could be examined for mal-
ware and Physical Disk in Read-Only mode. The 
examiner could then examine the computer in real 
time to produce a logical forensic skeleton image of 
only the files that are of interest. Alternatively, the ex-
aminer could copy the disk remotely and have it out-
putted to a secure location on the server or locally. 
 
If the user profile exists on the server, it might be          
sufficient just to mount the remote disk or user share 
in logically in Windows by selecting 'Map Network 
Drive' and using FTK Imager to logically image           
the contents locally. The local machine should be              
physically imaged where possible in addition to the re-
mote user directory for completeness. 
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Forensic Imaging Mobile Phones - iOS, Blackberry, 
Windows and Android 
If you come across a phone place it in airplane mode 
or switch it off immediately as it is easy to wipe a device 
remotely using iCloud's 'Find My Phone' or Similar 
apps of that ilk. 
 
For a mobile phone forensics expert Magnet's free 
software Aquire, CellBrite, UFED and XRY can be 
used to grab an image logically and physically of a mo-
bile device. A logical grab will obtain the filesystem and 
no deleted data (except items in the SQL databases 
that can be logically recovered and scraped from these 
databases). 
 
A physical 'Hex Dump' of a mobile device is the holy 
grail of mobile acquisition. This entails the device to 
be rooted or jailbroken as so a 3rd party app can ex-
ploit the phone allowing the device to be imaged 
much like a computer hard drive. From this image, 
deleted data can be obtained. 
 
Mobile Phone Backups 
It is also worth a mention that Mobilebackups in the 
form of BBB/IPD Blackberry backups and Mobilesync 
backups for Apple may exist on the computer system 
seized that can be read much like actual mobile device 
if for some reason the device is no longer available. 
These backups may contain messages, photos and 
chat conversations.  
Thank you for reading my overview of forensic  
imaging. I hope it was informative. 
 
By Alistair Ewing Director of Compute Forensics

ISSUE 40 IFINAL.qxp_Layout 1  29/12/2021  09:55  Page 96



Divorcing with Cryptocurrency

It is an increasingly common dilemma of the digital 
age; the intentionally anonymous nature of cryp-
tocurrencies make them notoriously difficult to deal 
with in the context of divorce proceedings.  
Parties to divorce proceedings in England and Wales 
are required to make full and frank disclosure of all of 
their assets. This includes cryptocurrencies such as 
Bitcoin. Family courts then have wide-ranging powers 
to deal with such assets, including orders for sale or 
transfer of cryptocurrency holdings.  
There are two main issues that emerge from the           
perspective of a party to divorce proceedings who          
suspects that his/her spouse owns cryptocurrencies; 
first, how to prove that he/she even owns such assets 
and secondly, how to deal with the vastly fluctuating 
valuations. 
 
Digging for cryptocurrency 
Cryptocurrencies, of which Bitcoin is the most            
well-known, are designed to facilitate anonymity. They 
are held in digital wallets which create ‘addresses’ for 
transactions, none of which are logged to individual 
names. 
 
Thus, if your spouse refuses to declare their                
cryptocurrency holdings there is no easy way of ascer-
taining these holdings as there is (by design) no central 
authority through which one can put names to assets. 
Instead, a more considered approach is required. The 
key is to find a thread to pull at which allows you to as-
certain the point of entry into or exit out of cryp-
tocurrencies by your spouse; the initial transaction. 

The blockchain (a decentralised shared public ledger) 
records all transactions of Bitcoin including which ad-
dresses it came from and went to. Thus, if you can find 
a transaction that includes a Bitcoin address, or even 
better the digital wallet which can be linked to your 
spouse, then it is possible to trace their transactions 
through the blockchain ledger (though even here 
mixing services can be used to muddy the trail). 
 
The best way to accomplish this is an analysis of his 
bank accounts as Bitcoin is typically purchased using 
normal currency (though it can be ‘mined’). You 
should therefore look for transactions with crypto-ex-
changes and, increasingly, legitimate trading apps 
(Robin Hood) or payment companies such as PayPal. 
Increasingly, non-financial companies, such as Tesla, 
are accepting Bitcoin as payment and such physical 
asset purchases invariably link the cryptocurrency to 
a name and an address. 
 
However, if a new Tesla has not mysteriously          
appeared in your spouse’s driveway then the next step 
is looking to their tax returns for evidence of cashing 
crypto holdings into ‘real’ money. Sales of Bitcoin 
should be recorded as a capital gain/loss and there-
fore taxable. Specialist forensic accountants can play a 
crucial role in getting to the bottom of these issues. 
 
It can understandably be tempting for spouses in this 
situation to turn cyber-sleuth and do some detective 
work of their own in an effort to uncover a secret 
stash. But beware the trigger-happy computer mouse 
finger. Parties to divorce proceedings may not          
access their spouse’s computer or phone without           

by Harriet Errington
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authorisation; doing so could get you into hot water 
with the family courts, and possibly also in the             
criminal courts.  
Even if it is not possible to find documentary evidence 
that your spouse owns cryptocurrency holdings, if you 
can satisfy the court on the evidence available that they 
do, (e.g. historic text messages or emails from your 
spouse referring to Bitcoin) the court can draw                  
inferences or make orders that other assets should be 
transferred to you in their stead.  
The key is to make the non-disclosing party aware that 
it is not likely to be worth his while to attempt to hide 
cryptocurrency in this way; penalties imposed by the 
court for non-disclosure in divorce proceedings can 
be severe and include imprisonment (or, more com-
monly, findings of dishonesty which lead to a lack in 
credibility, adverse inferences being drawn and more 
being paid to the other party by way of compensation).  
If getting to the bottom of whether/how much Bitcoin 
is held turns out to be a forlorn hope, rest assured that 
courts have the power to re-open divorce settlements 
years afterwards if it can be proven that either party 
failed to disclose all of his/her assets. For instance, if 
you find out 5 years down the line that your ex-hus-
band or wife has purchased a Tesla from unknown 
funds, it just might be possible to uncover the truth 
and re-open a previous divorce settlement so as to take 
these assets into account.  
Valuation issues 
The complexities, unfortunately, do not stop with          
establishing ownership of cryptocurrency. Cryptocur-
rencies are famously volatile, that is to say they are sub-
ject to huge swings in valuation. Over the past two 
year period, Bitcoin has increased more than seven-
fold in value, though over just seven days in February 
this year it lost a quarter of its value, before making it 
back up in March. This presents enormous difficulties 
for the court when determining the appropriate             
division of assets on divorce.  
The most reliable method of dealing with such          
volatility would simply be for the court to make an 
order for transfer of a percentage of the holding from 
one spouse to the other; however, that may not be par-
ticularly palatable for the inexperienced. A more com-
mon approach, where there are sufficient assets 
available, would therefore simply be for the value to be 

determined in accordance with the market price at a 
set date and for the equivalent value of tangible or liq-
uid assets to be transferred in their place.  
With the emergence of Bitcoin and other cryptocur-
rencies it is crucial to deploy a skilled lawyer who can 
not only spot the signs where necessary but also iden-
tify the appropriate forensic expert in order to get to 
the bottom of the amount and/or value of the currency 
held.  
Cryptocurrencies are becoming increasingly main-
stream and these issues are therefore becoming more 
common in the family courts. Interestingly, China’s 
central bank is developing its own government-regu-
lated form of cryptocurrency, while an increasing 
number of mainstream companies accept cryptocur-
rency as payment. The more mainstream cryptocur-
rencies become, the harder it will get for them to 
remain anonymous and avoid generating a digital 
paper trail. The wide-ranging powers of the English 
divorce courts, and the canny lawyers who work in 
them, are now proving more than a match for would-
be wealth hoarders. 
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Instructions only accepted from Solicitors/Agencies. 

 
Contact: Louise Astbury 

Tel: 01422 324034 (Mon-Thurs 9.00am-2.00pm) - Fax: 0800 138 8804 
Email: louise.astbury@spirehealthcare.com 

Address: Spire Elland Hospital, Elland Lane, Elland, West Yorkshire, HX5 9EB 
Area of work: Yorkshire & surrounding counties 

 

Become a member 
Benefits of Expert Witness  

membership include discount on 
Bond Solon training courses and  

featuring on the number one website 
for instructing experts 

www.expertwitness.co.uk 
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What’s it Like to…  
be a Forensic Accountant

Laura Dymott began her ICAEW chartered             
accountancy journey as an audit trainee. “At uni-
versity I wasn’t completely sure what I wanted to do, 
but I found out about the ACA qualification at a ca-
reers fair and thought it sounded interesting,” she 
says. “I liked the fact that it seemed to open up a few 
doors in terms of different career options. So, once I 
finished university, I joined the graduate scheme at 
RSM, and undertook my ACA qualification there in 
the audit practice.” 
 
Although she had completed several accounting  
modules as part of her business management degree, 
it wasn’t until Laura started her professional career 
that she discovered the area of forensics. “I didn’t 
know a huge amount about forensic accounting, it was 
only when I started my job that I heard about it re-
ally,” she remembers. “I met someone who worked in 
forensics and it sparked my interest, so I started look-
ing into it. Then, in my second or third year of train-
ing, I sought out the forensics team at my firm to find 
out a bit more and understand whether it was some-
thing I could potentially move into. I was working in 
Rochdale at the time, and one of the forensics part-
ners in the Manchester office offered to mentor me to 
give me some insight. It just sounded like a good fit for 
me, and I thought it would be a great opportunity to 
get some wider experience.” 
 
At the time, there weren’t any opportunities for an          
official secondment into the forensics team, but Laura 
was able to offer some support on a couple of cases. 
“There was one case where they needed to complete 
a forensic audit, which played into my skillset,” she 
says. “I was able to see how a case worked and under-
stand the change in mindset that was needed. Imme-
diately afterwards, I knew it was something I’d like to 
pursue. I had always had an interest in law - having  
actually started off studying towards a law degree - so 
the opportunity to use my accounting qualification 
and skillset, but in the field of law, was a really nice 
mix.” 
 
The following year, a vacancy came up in the forensic 
accounting team at RSM’s London office. In what she 
describes as ‘a career-defining moment’, Laura de-
cided to go for it; relocating to London and moving 
into a forensic role full time. She quickly ‘got the bug’ 
and found her new job suited her: “Every case is dif-
ferent,” she explains. “I enjoy working with different 
law firms and different clients; no two days are ever 
the same. It gives me the variety and challenge I was 
looking for.” 

Forensic services typically fall into two areas: expert 
witness work, where forensic accountants provide 
their expertise or opinion as part of a dispute or liti-
gation, and the investigation side which, Laura ex-
plains, “Again, could be part of litigation, or an 
internal corporate investigation, or a wider investiga-
tion being undertaken by a third party such as a reg-
ulator. Fraud could have been identified or suspected, 
or a company could have collapsed and we need to 
understand why. For example, were there any issues 
with the actions of its directors or with the auditors? 
There’s a variety of different bribery and corruption 
investigations you can get involved with as well. The 
firm I have worked at for the past five years, FRP Ad-
visory, performs both types of work, but I specialise 
more in investigations, typically working on compex 
insolvency investigation matters. 
 
“There’s no such thing as a typical day in forensic          
accounting because there’s so much variety,” she adds. 
“As a senior manager, my role includes managing the 
team and reviewing their work, liaising with instructed 
solicitors and clients, and reviewing and implement-
ing a strategy for the case, particularly where  litigation 
is involved. 
 
“We work closely with our colleagues in the forensic 
technology team at FRP, who compile the data and 
documents for an investigation, hosting information 
in our disclosure review platform, Relativity. The 
more junior members of the team often get involved 
more in analysis work such as examining bank state-
ments and reviewing documents to understand what 
has happened as part of a particular case, so that we 
can report back to the client. Eventually, we’ll produce 
a final work product, whether that’s writing a report, 
producing analysis in a way that can be understood 
by the client, preparing documents for court, or          
giving evidence as an accounting expert.” 
 
When she tells people she works in forensic services, 
Laura says, they often automatically think of CSI. “Of 
course, it’s not that sort of forensics, but the actual 
mindset behind it and the detail that you’re looking 
for – the evidence – is often very similar. And for me, 
that’s what makes it so interesting. If you’re the sort of 
person who likes being a bit nosy, digging deeper and 
finding out what happened, there are so many            
different, interesting cases you can get involved with. 
A lot of what we do is quite high profile, and that often 
makes it more interesting than what an accountant 
typically does, or what someone outside the industry 
might think an accountant does.” 

Laura Dymott started out in audit before discovering the fascinating world of 
forensics. The variety of clients and cases means no two days are ever the  
same - and she’s certainly never bored
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How does it feel to be on the ‘other’ side, scrutinising 
the work of fellow accountants as part of her remit? 
“When I was an auditor I was out conducting audits, 
whereas now I’m examining audits performed by 
other firms to see whether they have been done to the 
standard required,” she says. “It’s interesting seeing 
both sides of it, and while you may appreciate where 
the auditors are coming from when you’ve experi-
enced it yourself, at the end of the day we’ve got a job 
to make sure that we maintain the standards of the 
profession. I’m a Chartered Accountant and I’m 
proud of that title, and the job I do.” 
 
One of the benefits of the ACA, Laura believes, is the 
range of potential careers available to ICAEW Char-
tered Accountants. “If you look at the opportunities 
available, especially once you’ve done the ACA, there’s 
just so much variety,” she says. “And you can keep 
your options open – it doesn’t matter if you don’t 
know which field you want to go into. Even once you 
pick a field, you don’t have to stay in it forever. For me, 
it has opened up so many doors in terms of career   
opportunities, and the people it’s enabled me to 
meet.” 
 
Being a member of ICAEW has proved invaluable 
when it comes to networking, especially when Laura 
first moved to London. “I was involved with the North 
West Student Society in Rochdale, so when I moved to 
London I wanted to stay involved as a way of meeting 
new people,” she says. “I found a group for newly 

qualified members, but at the time there wasn’t a huge 
amount of interest in it. It just needed someone to pick 
it up and drive it, so myself and a few others built it up 
again over the period of a few years, three of which I 
acted as chair. In 2017, I was asked to run for ICAEW 
Council, and was successfully elected. I’ve served one 
term so far, and I’ve just been re-elected to serve an-
other term representing members across London. 
 
“My involvement with ICAEW has given me the 
chance to meet a mixture of different people includ-
ing CEOs of international organisations and partners 
of large accounting firms, as well as a variety of young 
people working in other complementary professions. 
It’s a great way to expand your personal network, and 
it’s an opportunity to market to other firms too. I’ve 
made contacts through ICAEW that have referred 
work to FRP and vice versa. I’ve learned so much 
about the profession that the public – and even a lot of 
accountants – have little insight into.” 
 
The ICAEW Student Insight article ‘What’s it like 
to…be a forensic accountant’ has been reproduced 
with the kind permission of ICAEW. © ICAEW 
2021.   
First published here:  
www.icaew.com/insights/student-insights/whats-it-like-to-
be-a-forensic-accountant  
No reproduction or re-distribution allowed. 
www.icaew.com 

MR SAMEER SINGH 
CONSULTANT ORTHOPAEDIC SURGEON 

MBBS, BSc, FRCS (Trauma and Orthopaedics) 
 

Specialist interests 
All aspects of Trauma (soft tissue and bone injuries), Upper Limb Disorders,  
Whiplash Injuries. Medical Reporting - Personal injury, Medical Negligence,  

Work related disorders and Repetitive Strain Expert. 
 

Mr Singh is a Consultant Orthopaedic Surgeon and deals with all aspects of trauma  
Upper and Lower Limb Injuries. He is able to provide an efficient turnaround  

for medical reports within 10 days.  
Mr Singh is an expert in personal injury and medical negligence and performs over 200  

reports per year. Mr Singh is Bond Solon trained and MedCo registered and has  
undertaken training for medical negligence and court room experience.  

Mr Singh clinical practice involves all aspects of upper and lower limb trauma.  
There is a specialist interest in upper limb disorders. 

 
Mr Singh undertakes regular CPD to ensure his clinical and legal  

practice is up to date. 
 

Clinic locations in London, Milton Keynes and Bedford: 
London 

10 Harley Street, Marylebone, London, W1G 9QY  
The Manor Hospital  

Church End, Biddenham, Bedford, MK40 4AW  
Bridges Clinic  

Bridge House, Bedford Hospital NHS Trust, South Wing, Bedford, MK42 9DJ  
The Saxon Clinic  

Chadwick Drive, Saxon Street, Milton Keynes, Buckinghamshire, MK6 5LR 
 

Tel: 01908 305127 Mobile: 07968 013 803 
Email: orthopaedicexpert@gmail.com 

Website: www.orthopaedicexpertwitness.net & www.shoulderelbowhand.org 
 Correspondence: 61 Church End, Biddenham, Bedford, MK40 4AS

Nicholas Parkhouse 
Plastic, Reconstructive and Aesthetic Surgeon 

DM, MCh, FRCS 
 
  

Special interest in scarring  
disfigurement relating to  
trauma and burn injury,  

cosmetic/aesthetic surgery,  
post-surgical pain  & 

surgical mishap. 
 
 
 
 
    

McIndoe Surgical Centre 
Holtye Road, East Grinstead,  

West Sussex RH19 3EB 
Tel: 01825 741100 Fax: 01825 740 935  

DX: 117779 FOREST ROW 
Email: admin@parkhousesurgical.co.uk.  

 
Face-to-Face, Remote and Home consultation available. 

 
Consultations also available at: 

Cadogan Clinic, 120 Sloane Street, Chelsea, London SW1X 9BW 

King Edward VII Hospital Sister Agnes,  
Emmanuel Kaye House, London W1G 6QA 

Nuffield Hospital, Haywards Heath, Sussex RH16 1UD 
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Remote Hearings and the Future of 
the Financial Remedy Court 
What we learned from the Farquhar report - Parts 1 & 2

The Farquhar report, authored by His Honour Judge 
Stuart Farquhar, was commissioned by Mostyn J (the 
National Lead of the Financial Remedies Court)               
to consider the future of the FRC and the role that        
remote hearings should play. 
 
The findings of the report were based on a nation-
wide survey conducted amongst judges and practi-
tioners and on the observations of a working group 
formed of judges (full time and part time), solicitors 
and barristers with a broad experience in financial 
remedy cases, from low to high value assets.  
 
The report was published on 22 October 2021 and is 
formed of two parts, which are summarised below. 
 
Part 1: remote hearings are here to stay 
The report concludes that remote hearings should 
continue. 14 months into the ‘new normal’ (this part 
of the report was finalised in May 2021), it is clear that 
remote hearings bring advantages and disadvantages 
with them. Amongst the advantages are higher levels 
of efficiency, ability of judges to work nationally, con-
flict reduction, improved access for litigants and rep-
resentatives. The disadvantages merely centre around 
the solemnity and formality of the process being some-
what undermined, technical difficulties, higher level 
of tiredness and the ‘loss’ of lay clients who do not have 
their advocate physically present. Interestingly in re-
spect of final hearings, lawyers indicated that cross-ex-
amination can be as effective as in person, whereas 

judges observed that it is more difficult to assess           
credibility remotely and that they would benefit from 
seeing and hearing a party and/or witnesses in per-
son. However, the consensus in respect of expert wit-
nesses is that there is no reason why their evidence 
cannot continue to be heard remotely. In respect of 
FDRs, should the parties opt for a remote listing, such 
listing should be in the morning with an afternoon slot 
to enable advocates to update the court on progress.  
 
The report observes that hearings where no evidence 
is heard should continue as remote, with the excep-
tion of FDRs (although the lawyers involved survey 
indicated more cases are settling at remote FDRs), en-
forcement hearings where the liberty of the individual 
is at risk and appeals.  
 
In terms of platforms, MS Teams was chosen as the 
preferred remote hearing platform due to its reliabil-
ity and simple interface, followed by Zoom (mostly 
supported by lawyers) and CVP (preferred by judges), 
with BT Meetme faring last. 
 
The report also deals with the use of private FDRs, 
with the majority of respondents reporting a higher 
settlement rate, but this is regardless of whether the 
private FDR takes place remotely or in person. 
 
Areas of improvements for remote working were 
identified as follows: 
- Technology: CVP to enable breakout rooms or          
other platforms such as Zoom to be implemented          

by Giorgia Sessi 
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nationally. Dedicated, trained court staff to operate the 
equipment.  
- E-bundles to be fully searchable, bookmarked, PD 
and e-bundles protocol compliant. Separate disclosure 
bundle only with permission. A common platform to 
share bundles should be considered. Sanctions for    
failure to comply.  
- Pre-hearing: advocates’ meetings to narrow issues; 
include time for judicial reading; better system to           
ensure judges receive documents on time.  
- Hearing: Coat of arms background for judges; reg-
ular breaks to acknowledge the tiresome nature of re-
mote working; time limits imposed to lodge orders; 
listing future hearings there and then.  
Part 1 of the Farquhar report is available here. 
https://www.judiciary.uk/wp-content/uploads/2021/10/Re-
port-of-the-Farquhar-Committee-Part-1-FRC-Remote-Hear-
ings-May-2021.pdf 
 
Part 2: a more efficient system of dealing with low 
value cases 
The most interesting aspect of the Part 2 is the             
suggestion of a ‘fast-track procedure’, where low value 
cases (under £250,000 net assets) can be finalised 
within 6 months of filing the Form A. If the pilot 
scheme is successful, there is potential to increase the 
threshold to £500,000.  
 
The pre-Covid statistics are eyewatering, with the          
average length of proceedings to FDR being 55 weeks 
and 84 weeks to final hearing. The fast-track proce-
dure is aimed at improving the level of emotional dis-
tress on the parties and children of the family, which 
practitioners are all too familiar with, and enabling 
court resources to be freed up for the most complex 
cases. This procedure involves a fast-paced approach, 
which will require strict adherence from lay parties 
and professionals.   
The main features of the fast-track procedure are as 
follows: 
- Forms E, house valuations, mortgage capacities, 
questionnaires and replies all being available prior to 
the FDA.  
- Forms E to be exchanged within 4 weeks of issue.  
- Questionnaires to be exchanged 14 days after receipt 
of Forms E, with replies being due within 4 weeks of 
receipt.  
- Experts: Parties to agree on house valuations and 
CGT within 7 days of exchanging Forms E; with LOIs 
to be agreed within 2 weeks if no agreement is 
reached. Experts to be directed to provide a report 
within 4 weeks.  
- Preliminary documents to be filed 7 days before the 
first hearing.   
- The first hearing to be listed within 16 weeks of issue.  
- Offers to be made in advance of the FDA so that the 
hearing can be treated as an FDR.  
- The final hearing to be listed within 26 weeks from 
the issue of the Form A.  

- Final hearings to be listed for one day.  
- Parties to have an option to transfer to the ‘standard’ 
procedure in case of complexities. 
 
The data collected within the report appears to            
suggest that just under half of the work carried out 
within the FRC involves cases under £500,000; there-
fore, this new procedure would have a significant im-
pact on the volume of cases going through the FRC. 
The report concludes that this scheme should be pi-
loted in no more than three separate FRC zones for a 
period of 12 months, with data being collected for 
evaluation prior to any wider rollout. 
 
The report also sought to address wider issues within 
the practices and procedures of the FRC and identi-
fied the following areas of improvement: 
- Judicial continuity: any interlocutory application 
(and particularly enforcement) to be made to the al-
located judge unless impracticable.   
- Listing: no block listing for FR cases; ‘not before’ slot 
most appropriate; parties’ availability to be provided 
and listing to be arranged on the day of the hearing. 
FDAs to be listed for 1 hour; FDRs for 1.5 hours not 
in the afternoon (parties and advocates to be available 
for the whole day).  
- Staffing: a designated, trained member of staff to be 
responsible for each FRC hearing.  
- Litigants in person: a user friendly set of guidelines 
on the FRC process to be sent to unrepresented          
parties at the time of issue of Form A.  
- Forms E to be amended to include: 
  o  Date of cohabitation 
  o  Mortgage capacity 
  o  Housing needs 
  o  What kind of settlement is considered fair instead 
      of ‘order sought’  
- FMH valuation: value of FMH to be agreed within 7 
days of exchange of Form E; valuation / appraisal in 
default of agreement prior to FDA.  
- FDA documents: 
  o  No statement of issues 
  o  Joint schedule of assets with differences            
       highlighted 
  o  Chronology with differences highlighted 
  o  Joint case summary  
- Skeleton arguments: to be significantly reduced in 
length, i.e. 5 pages for FDA to a maximum of 15 pages 
for the final hearing.  
- Advocates’ meeting: to be held 3 days before each 
hearing to narrow issues.  
- ADR: to be strongly encouraged, including use of 
private FDRs.  
- Draft orders: to be lodged prior to the hearing with 
areas of disagreements clearly marked. Final draft to 
be completed on the day of the hearing.  
- Asset schedules: to be provided in A4 (not A3) format 
and excel. 
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- S25 statements: to be limited to 10-15 pages and con-
tain evidence only, not ‘argument or rhetoric’.  
- Consent orders: to be sent in word version, with a 
proposed new statement of information which pro-
vides more clarity as to capital and income resources 
and the net effect.  
- Appeals: Lead FRC judges (if CJ) to be allowed to 
certify where an appeal is ‘totally without merit’. This 
is in light of the many groundless appeals made within 
the FRC.  
- Costs: parties to be clearly reminded of the cost con-
sequences of breaches and failure to negotiate rea-
sonably; Forms H to be included in the bundle.  
- Communication: documents to be sent to judges di-
rectly as well as the court. 
 
Part 2 of the Farquhar report is available here.  
https://www.judiciary.uk/wp-content/uploads/2021/10/ 
Report-of-the-Farquhar-Committee-Part-2-The-Financial-
Remedies-Court-The-Way-Forward-September-2021.pdf 
 
 
Author 
Giorgia Sessi  
Barrister 
 W: parklaneplowden.co.uk/Giorgia_Sessi 
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Arbitration - Adding  
Another String to the Bow?

One area in which professional experience,              
knowledge and skills are becoming increasingly valu-
able is helping to resolve disputes. The government 
and judiciary increasingly encourage the use of alter-
natives to the courts to determine disputes. The dom-
inant theme is that parties should have access to 
nimbler and more cost-effective means of dispute res-
olution than litigation offers. Parties desire quicker, 
cheaper and more private alternatives to the courts, 
and arbitration is increasingly being adopted as the 
method of choice in many cases where disputes con-
cern land, property and the built environment. 
Therefore, professionals with experience are well           
positioned to help their clients contend with the range 
of challenges involved in disputes, and a field of          
practice that offers them an opportunity to diversify is 
arbitration.  
  
The future for both the national and global economy 
is still uncertain, but disputes will inevitably occur in 
good times and bad. Whether a client is a landlord or 
tenant, an employer or a contractor, even the best of 
intentions and the most robust contract drafting can-
not prevent the risk of a dispute between the parties. 
Parties are increasingly conscious of the financial costs, 
delay and publicity that often come with litigation; for 
many, arbitration is a reliable mechanism for resolving 
the dispute effectively. Being a qualified arbitrator 
with the added skillset and knowledge of the built en-
vironment means these professionals can offer spe-
cialist services that are increasingly in demand, 

recession-proof and transferrable across professional 
and industry sectors. They understand, and have im-
mense experience of, sophisticated and specialised         
issues that lawyers and other professionals do not.  
  

“Being a qualified arbitrator with the added 
skillset and knowledge of the built environment 
means these professionals can offer specialist  

services that are increasingly in demand, 
 recession-proof and transferrable across  

professional and industry sectors” 
 
Over the years, the construction and engineering in-
dustry has suffered as many projects have ended up in 
dispute. This has driven the need for some form of 
dispute resolution. Arbitration is the preferred 
method within the industry when there are multiple 
complex issues and there are significant amounts of 
money involved. As demand grows, so does the            
demand for arbitrators who are subject matter ex-
perts. The decision-maker’s expertise is often of 
paramount importance, particularly where issues are 
highly technical in nature. Parties are more confident 
if their arbitrator is technically proficient in matters 
that are at the heart of the dispute. Parties inevitably 
want their arbitrators to be able to understand all spe-
cialised aspects of the dispute, and have a firm grasp 
of the relevant market and/or industry so that they can 
properly appreciate the evidence and arguments             
submitted by parties.  

by Martin Burns, Head of ADR Research and Development, RICS  
In this time of changing economic and political direction, it is important that professionals 
in the built environment evolve and adapt their services and skills to survive and thrive.  
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Not only can industry professionals act as arbitrators, 
but they can also be effective advocates for their clients 
who are parties to arbitrations. There is a well-known 
saying that a man who is his own lawyer has a fool for 
a client. Many parties opt to appoint professional sur-
veyors to represent them in arbitration proceedings. 
This is particularly the case when disputes involve spe-
cialised issues around property or construction and 
require evidence to be submitted by a surveyor who is 
a subject matter expert and able to effectively inform 
and persuade the arbitrator. Another critical factor 
that is turning parties on to arbitration is the percep-
tion of fairness and transparency. Claimants and re-
spondents trust arbitrators to be objective and remain 
impartial. Parties can have confidence in chartered 
surveyor arbitrators because they are not only regu-
lated by arbitration law but are also subject to inde-
pendent regulation by RICS. Professional integrity 
and impartiality are key components of the Royal 
Charter that governs all members of RICS.  
  
There is evidence of consistent and significant growth 
in the use of arbitration across a wide range of sectors, 
including land, property and construction. Parties 
want their problems to be resolved through sound, 
commercially sensible decisions made by professionals 
who understand the relevant subject matter. This pre-
sents genuine opportunities for chartered surveyors 
to get involved in arbitration proceedings. 
  
In addition to built environment professionals, 
lawyers who specialise in arbitration are also increas-
ingly in demand. As more disputes are being resolved 
by arbitration rather than litigation, it is imperative 
lawyers familiarise themselves with alternative           
methods of dispute resolution such as arbitration. 
  
Commercial arbitration skills can be developed 
through RICS’ blended learning Diploma in Arbitra-
tion, designed to increase the number of arbitrators. 
The Diploma is intended for those looking to act as 
arbitrators or professionals who could represent par-
ties in arbitration situations. 
 
Interested in learning more?  
Explore the next Diploma in Arbitration, starting on 
26 January 2021: https://www.rics.org/uk/events/e-learn-
ing/distance-learning/diploma-in-arbitration/  
  
Author 
Martin Burns, Head of ADR Research and  
Development, RICS 
Martin Burns works closely with government and in-
dustry in the UK and globally to develop conflict 
avoidance, management and resolution services for 
the built environment. 
  
Martin is a qualified barrister and a member of the 
Chartered Institute of Arbitrators. He joined RICS          
in 1990 and has gained immense knowledge and          
expertise in dispute resolution over three decades 
working in this sector.

Chartered Surveyors, Valuers and Expert Witness 
Tim Davies is a Chartered Building Surveyor, and the practice principle and founder 
of T R Davies Limited, (established in 1998). An established independent practice  
providing property related services throughout South Wales and Nationwide. 
 
Tim has over 30 years experience. Tim is a fully qualified Chartered Building  
Surveyor, a RICS Accredited Valuer and Expert Witness. Tim has the Cardiff  
University Bond Solon Certificate in both Civil and Criminal Expert Witness Practice.  
Tim is a registered property expert with the National Crime Agency, working with  
police and trading standards, principally dealing with rogue traders. 
 
His extensive experience and expertise covers; 
Expert Advisor/Expert Witness Work – Civil 
Expert Advisor/Expert Witness Work – Criminal 
Residential Surveys and Valuations 
Building Defect Pathology (defect analysis/investigation) 
Domestic Workmanship Standards 
Domestic Building Disputes and Quantification 
Surveyor Professional Negligence 
Building Related Insurance Claims 
Party Wall Matters 
Building Conservation/Period Buildings 
Structural Surveys 
Dilapidations 
Insurance Claims 
Landlord and Tenant issues 
 

Contact Details - Mr. Tim Davies 
Chartered Building Surveyor, Valuer  

and RICS Accredited Expert Witness 
BSc (Hons), MRICS, MAE, Cert EW (Civil and Criminal) 

Windsor House, 107 Talbot Road, Talbot Green CF72 8AE 
Tel: 01443 229576  

Email: info@trdavies.co.uk - Website: www.trdavies.co.uk 
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020 7061 1100 
12 Dorrington Street London EC1N 7TB 

Website: www.awh.co.uk 
Email: george.palos@awh.co.uk 

  Chartered Valuation and Building Surveyors
We are a multi-disciplinary practice of Chartered Valuation and Building Surveyors based in London, 
with representation across the UK and overseas. We provide independent and creative advice on  
matters of value, structure and design.   
Our clients are purchasers, investors, owners and occupiers ranging from international institutions to  
private individuals. We deal with residential, commercial and industrial property on a daily basis  
and have expertise in a diverse range of specialist property types. 
 

Our key services include: 
Property Valuations  
including, Residential, Commercial and Development, Industrial, Hotels, Pubs and Catering, Operating  

Concerns, Probate, Taxation, CGT, Charities Act, Inheritance Tax, Professional Negligence and other  

litigation, Pension Fund, Financial Reporting and Insolvency Proceedings.  
Building Surveys Project Management 
Lease extensions                  Enfranchisement 
Boundary disputes               Party Wall Consultancy       

Rights to Light                        Easements 
Commercial L & T                 Rent Reviews                        

Arbitration                             Dilapidations 
RICS Homebuyers Survey    RICS Condition reports  
Defective building works Service charge dispute resolution and disrepair   

Our experts are members of the Valuation, Building Surveying, Construction and Dispute Resolution  
Faculties of the Royal Institution of Chartered Surveyors. We are actively involved in the valuation of  
residential and commercial property for private clients and commercial and residential bank valuation  
  panels. We have surveyors who act as arbitrators and expert determinations. 
 
 
Should you require further information on any of our services please do not hesitate to contact us by 
phone, email or fill out our request information form online and we will call you back! 
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Fire Safety Claims: What you  
Need to Know and Where to Start
by Sophie Gibson a future Property Pupil at Landmark Chambers and,  
Barry Hembling is a construction Partner at Watson Farley & Williams LLP 
who has instructed on a number of combustible cladding related matters.

Introduction 
The draft Building Safety Bill ('BSB'), clause 126,        
published on 5 July 2021, proposes to expand the 
available causes of action and extend limitation peri-
ods to 15 years for damage or defects claims relating 
to buildings. A 15 year limitation period is proposed 
to apply retrospectively for actions under the Defec-
tive Premises Act 1972 and prospectively for civil lia-
bility for Building Regulation breaches resulting in 
damage (when section 38 of the Building Act 1984 is 
brought into force). 
 
Many homeowners are only now discovering serious 
fire safety defects. If enacted, the expanded causes of 
action and extended limitation periods are likely to 
result in an increase in building safety related claims. 
Holding those responsible to account through litiga-
tion is complicated. This post sets out some of the key 
steps, and challenges, involved. 
 
1) Preliminary Issues 
Limitation periods 
A claim must be brought within the applicable                
limitation period as explained in more detail in pre-
vious posts (1) and (2). In brief, Bull and Bright note 
relevant limitation periods for fire safety claims: for 
most contractual and tortious claims it is six years from 
accrual of the cause of action (Limitation Act 1980, ss. 
2 and 5). 
 

Once the limitation period has expired, the Civil            
Procedure Rules ('CPR') confirm that a defendant can 
apply for the claim to be struck out. For those still 
within time, it is important to act promptly. However, 
identifying potential litigants, clarifying facts and ob-
taining expert evidence takes time, particularly where 
documents or common parts are controlled by third 
parties. 
 
Even on an ambitious timetable it is likely to take a 
minimum of three months to develop a claim to the 
level of detail required to commence litigation          
(acknowledged in BSB clause 126(7)). 
 
As the court has discretion to extend limitation in very 
few cases, limitation can only be prevented from ex-
piring by agreement or by issuing proceedings. While 
an agreement extending limitation need not follow a 
prescribed format, the agreement will only be en-
forceable where it is clear and unambiguous. To avoid 
the risk of an unenforceable agreement, parties may 
prefer to enter a standstill agreement. This freezes 
limitation until notice is given by either party to restart 
the claim. In the absence of agreement, court pro-
ceedings must be issued because only the issue of a 
claim form at court prevents limitation expiring.  
Review and investigation 
Evidence is usually obtained before proceedings are 
commenced but that is not always possible in time  
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sensitive matters. In Naylor & Ors v Roamquest Ltd & 
Anor (‘Naylor’), discussed here, the claim referred to 
potential defects without identifying their nature, ex-
tent or location. The Technology and Construction 
Court (“TCC”) held it would be wrong to strike out 
the claim entirely without giving the claimants an op-
portunity to correct their deficiencies.  
As a minimum, a claimant should obtain an expert               
report and speak to factual witnesses before com-
mencing a claim. In fire safety cases, a good starting 
point is for an expert to advise on what material was 
used in the defective cladding system against what ma-
terial should have been used. Investigations should 
also identify the parties involved and which contrac-
tual links exist. 
 
2) Pre-Action Protocol 
Pre-action protocols are “an integral and highly             
important part of litigation architecture” designed to 
enable parties to avoid litigation by agreeing a settle-
ment or, in cases where litigation cannot be avoided, to 
support the efficient management of proceedings. 
Parties are required to comply with the relevant pre-
action protocol before commencing proceedings. Pre-
action protocols are subject-specific, the most relevant 
for fire safety defects being the Pre-Action Protocol for 
Construction and Engineering Disputes. 
 
The pre-action protocol procedure is commenced by 
a claimant explaining in a letter of claim what has oc-
curred, what losses have been suffered and why the 
defendant is responsible. The defendant responds by 
setting out its defence in a letter of response. The par-
ties then meet to discuss whether their differences can 
be settled or narrowed and if not, how any court pro-
ceedings should be managed. 
 
Where the limitation period is about to expire, the 
court will not expect parties to follow the pre-action 
protocol procedure if complying would result in a 
claim being time barred. In this scenario, a claimant 
may issue court proceedings but will be expected to 
apply to the court for directions. The court may then 
direct that the court proceedings be suspended to 
allow the parties to comply with their pre-action pro-
tocol obligations and resumed once they have done 
so. For example, in Swan Housing Association Ltd v 
Donban Contracting UK Ltd [2021] EWHC 972 
(TCC), the court granted a six-month suspension and 
in Naylor, proceedings were suspended for four 
months. 
 
3) Court Proceedings 
Proceedings are commenced when the court issues a 
claim form summarising the nature of the claim, the 
remedy sought and the value in dispute. An issue fee 
is payable, which will be £10,000 for claims exceeding 
£200,000. 
 
Once issued, the claim form must be served on the  
defendant (preferably personal service). A claimant 
only has four months to serve an issued claim form 
otherwise the claim form (together with the court fee) 
will lapse. If the limitation period has expired by the 
end of this four-month period, a claimant might be time 

barred from issuing a new claim and could lose the 
right to recover. Prompt service is therefore advisable. 
 
A claimant provides more details about their case in 
the particulars of claim. Where particulars of claim are 
not served with the claim form, they must follow 
within 14 days. 
 
Exchanging details about the claims 
A defendant intending to defend all or part of a claim 
must file an acknowledgment of service and provide a 
defence, usually within 14 days of service of particulars 
of claim. Failing to file a defence allows a claimant to 
apply for judgment in its favour. 
 
Where time sensitive claims have been issued prema-
turely, the claimant’s case may not be thoroughly de-
veloped. This makes the claim vulnerable to being 
struck out, if there are no reasonable grounds for 
bringing (or indeed defending) a claim. 
 
Claimants sometimes raise new arguments after a de-
fence has been served, which is not usually permitted. 
This creates a tension between the claimant, who 
wishes to finesse its position from that in the initial 
claim form and particulars of claim, and the defen-
dant, who requires sufficient information to under-
stand the case it has to answer. 
 
The court seeks to balance the competing interests of 
the parties when exercising its case management pow-
ers, especially with fire safety cases. In Martlet Homes 
Ltd v Mulalley and Co Ltd, discussed here, the court re-
fused to strike out a claim entirely simply because new 
claims were raised after a defence had been filed. The 
court allowed the particulars of claim to be amended 
even though limitation had expired on those new 
claims. In Advanced Control Systems Inc v Efacec En-
genharia e Sistemas SA [2021] EWHC 573 (TCC), the 
court held that a claim should continue because it was 
not so vague and incoherent as to be abusive and               
vulnerable to being struck out. 
 
4) Process and Timetable 
After the exchange of written pleadings, the court will 
fix a trial timetable in consultation with the parties and 
confirm the remaining dates in the proceedings such 
as for the exchange of relevant documents, factual ev-
idence and expert reports. The court has the power to 
revise the timetable (see e.g., PD 28 para.8.3) in the 
face of compelling reasons. 
 
A pre-trial review might take place before the case is 
listed for trial, especially where the case is complex or 
the trial is expected to be lengthy. The aim is to en-
sure the trial proceeds efficiently by narrowing the 
particular areas of dispute as far as possible. 
 
Currently court proceedings take about 18 months 
from issue to trial, with a High Court fire safety claim 
taking at least one to two weeks of trial time. Where 
proceedings arise from the same facts, separate claims 
might be consolidated into one trial but the court will 
not allow this if it would mean postponing a confirmed 
trial date, as was seen with a recent combustible 
cladding case Stonewater Ltd v BAM Construction Ltd. 
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5) Conclusion 
Although it has been over four years since the            
Grenfell Tower tragedy, we still do not fully under-
stand the implications of the issues raised by the fire 
and how such a tragedy could have occurred. Many 
who might never have considered court proceedings 
could now be considering bringing a claim to recover 
losses from any remedial works required to make their 
homes safe. New routes to recovery could shortly be-
come available if BSB becomes law. Knowing where 
to start can be a challenge in itself. Calculating the lim-
itation period should always be the first step; innocent 
parties risk losing the chance for justice if a limitation 
period has unknowingly passed.  
Author 
Barry Hembling is a construction Partner at Watson, 
Farley & Williams LLP instructed on a number of 
combustible cladding related matters. Sophie Gibson 
is a future Property Pupil at Landmark Chambers. 
 
This article was first published on the University of 
Oxford’s Housing After Grenfell blog: 
https://www.law.ox.ac.uk/housing-after-
grenfell/blog/2021/09/fire-safety-claims-what-you-
need-know-and-where-start  
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Rural Property Services  
With many years experience, backed up with professional qualifications from the 

Royal Institution of Chartered Surveyors, we offer specialist advice on every aspect  
of agricultural and rural property. We have the resources to give sound professional 
advice on a wide range of property related issues and aim to provide added value in  

all aspects of agricultural and rural property interests. 
 

Our expertise includes: 
      • Estate management       • Taxation 
      • Landlord and tenant       • Valuations 
      • Planning       • Fisheries & leisure related properties 

 
Contact David Ward, MRICS, Partner & Head of Division. 

Tel: 01206 216544   Email: dw@fennwright.co.uk 
   

Residential Sales     Surveyors     Lettings     Farms & Estates     Commercial Property    Water & Leisure 
fennwright.co.uk

The UK's leader in connecting litigators to experts like you. 
We are the largest database of experts in the country, supplying  
experts details completely free of charge to Solicitors, Barristers 

CPS, Media and other Legal Professionals.

E-mail: info@expertwitness.co.uk 
Website: expertwitness.co.uk 

Tel: 0161 834 0017 Fax: 0161 834 0018 
 Expert Witness@Searchline03 

Our website has a simple to use search facility which enables users to locate the right exper t 
within minutes. We have canvassed our users opinions and they have stated that they enjoy the 
‘ease of use’ and ‘speed of results’ that our site offers. Retaining our first page merit position on 
Google since 2006, we constantly monitor our web statistics and look to improve all aspects of our 
online service and visibility. We also feature news and events relevant to expert witnesses.  

 

To assist solicitors and legal professionals in finding the right expert, we operate a free telephone 
searchline. Solicitors, Barristers Chambers, Local Councils, Legal Professionals and the Media can 
call or email to use our services and we will find them the experts they need within 4 hours.  (Most 
calls are replied to within one hour.) 

 

Our bi-monthly Journal is now in its ninth year. The Journal aims to inform and publish relevant           
ar ticles by exper ts for exper ts. With a print readership approaching 15,000 and an additional         
on-line presence via its dedicated page on our website, the Journal has helped inform and raise 
the profile of many experts. We welcome all ar ticle submissions from experts in all disciplines. We 
publish in print and digital formats, both are accredited by the British Library.

SEARCHLINE: Let us do the searching for you  

OUR WEBSITE: www.expertwitness.co.uk

OUR JOURNAL
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All Doom and Gloom  
for Insolvent Companies?

The Court of Appeal (CoA) recently upheld Mr           
Justice Fraser's (Fraser J) judgment in John Doyle Ltd 
(In Liquidation) v Erith Contractors Ltd [2020] EWHC 
2451, establishing guidance on the necessary security 
arrangements for insolvent companies in adjudication 
proceedings. Here, the CoA re-explored the distinc-
tion between adjudication and insolvency following 
the Supreme Court decision of Bresco Electrical Services 
Ltd v Michael J Lonsdale (Electrical) Ltd. 
 
Background 
l  In October 2020, the High Court refused to             
enforce the adjudicator’s decision in John Doyle         
Construction Limited (JDC) v Erith Contractors Ltd, 
due to the applicant’s inadequate security offering. 
 
l This fairly surprising decision came only four 
months after the Supreme Court case of Bresco Elec-
trical Services Ltd v Michael J Lonsdale (Electrical) 
Ltd, where it was held insolvent companies have the 
right to refer a dispute to adjudication. 
 
l On 7 October 2021, the CoA dismissed JDC’s            
appeal and decided to use its decision as a way of        
clarifying the burden on a claimant company in liqui-
dation seeking to enforce an adjudicator’s decision. 
 
l The issue was whether a company in liquidation, 
with a valid adjudication decision in its favour, but       
facing a set-off and counterclaim from the other party, 
is entitled to summary judgment at all. 
 
Outcome of the case 
In order to come to his decision, the judge posed  
himself a number of questions relating to this matter 
and answered them as follows:  
1.  In what circumstances will a company in liquida-
tion be entitled to summary judgment on a valid ad-
judicator’s decision in its favour? Here, the Judge 
based his decision on whether awarding summary 
judgment of the award would risk depriving Erith 
(the paying party) of security for its future cross claim. 
 
2. Are those circumstances present here, such that 
JDC is entitled to a summary judgment? The judge 
answered this with a resounding ‘no’ due to the inad-
equate security offered by JDC and its liquidators. Per-
haps, if the security had been more substantial than a 
mere ‘letter of intent’, summary judgment may have 

been awarded. In particular, the judge in Bresco         
suggested that an appropriate undertaking from the 
liquidators, ring-fencing any awarded amount, might 
be acceptable in some circumstances. 
 
3. Would a stay of execution be granted in any event? 
The judge concluded that even if he was wrong in his 
answers to questions 1 and 2 above and summary 
judgment was granted, Erith would be entitled to stay 
of execution in any event. 
 
Judge’s criticisms of the case 
From the outset, the court commented that more gen-
erally, the process for adjudication followed by a sum-
mary judgment application had not been established 
with an insolvent company in mind, and emphasised 
how important it was for an insolvent company to out-
line the contentious issues clearly. Here, JDC had 
done the opposite, and produced unreasonably long 
witness statements as evidence. 
 
The judge was also critical of the length of time taken 
between the dispute arising (by the time the works 
were completed in 2012) and the date of the referral 
to adjudication (2018) with the consequent difficulties 
to the parties with gathering evidence and witness 
statements. 
 
Key takeaways 
The main point to take away from this case is how         
imperative it is for an insolvent party to be able to pro-
vide adequate security in order to have a chance of 
obtaining summary judgment for a valid adjudication 
award. Without this, it is unlikely that a party in liqui-
dation will be successful in an application for summary 
judgment.  
 
So, following the decision in Bresco it has been             
confirmed that an insolvent company has the right to 
adjudicate. However, the judgment in JDC has shown 
that while obtaining an adjudication award might be 
a useful step in resolving a dispute between the           
parties, any monetary award will only be summarily 
enforced in limited circumstances. Therefore, it might 
be worth considering alternative solutions which may 
ultimately be more cost-effective than adjudication. 
 
 
www.stevens-bolton.com

by Claire Perry,Senior Associate and Ella Whelan, Paralegal at Stevens & 
Bolton  
Understanding the link between insolvency and adjudication through the Court 
of Appeal's decision in John Doyle Construction Ltd v Erith Contractors Ltd.
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