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Welcome to the  
Expert Witness Journal 
 
 
Hello and welcome to the 38th edition of the Expert Witness Journal. The focus of this 
issue is surveying, engineering, forensic science, financial matters and related areas.  

This issue focuses on non-medical expert witnesses, featuring articles by Banking and         
Financial Expert David Griffiths, who authored ‘The Role of a Banking and Finance        
Markets Expert within the Construction Industry.’ Also ‘More Money, More Problems: 
Construction Disputes Following Covid-19’, by Torie Hamilton Wilson and Nick McCarthy 
of Azets. Finance is also covered in ‘Disputes Under More Than One Contract’ by 
Georgina Bernard and Michael O'Connor.  

Surveying and the environment is covered in ‘What Makes a Good Expert Witness in             
Environmental Disputes?’ By Sarah Lovell and ‘What Part can Drones Play in the           
Property Market?’ by Sophie Henwood and Navpreet Atwal. We also cover engineering, 
fire safety and forensics including, ‘Subjective Risk and a True Consideration of Fire            
Engineering Matters’ by James Clarke, ‘Preparation of Terrorist Act’ by Dr David Lowe 
and an excellent overview of  the ‘challenges of investigating cold cases’ by Professor             
Angela Gallop. 

We will be exhibiting at the Forensics Europe Expo (FEE) Taking place on 14-16            
September 2021 at ExCeL, London, the event offers great networking opportunities.           
It will be good to meet face to face, share new ideas and form meaningful connections 
across the industry. 

Our next issue will be published in October 2021, if you wish to contribute please mail us. 

Many thanks for your continued support. 

Chris Connelly 

Editor 
Email:chris.connelly@expertwitness.co.uk
This Journal and any related website and products are sold and distributed on the terms and condition that: The publisher, contributors, editors and related parties are not 
responsible in any way for the actions or results taken any person, organisation or any party on basis of reading information, stories or contributions in this  publication, 
website or related product. The publisher, contributors and related parties are not engaged in providing legal, financial or professional advice or services. The publisher, 
contributors, editors and consultants disclaim any and all liability and responsibility to any person or party, be they a  purchaser, reader, advertiser or consumer of this               
publication or not in regards to the consequences and outcomes of anything done or  omitted being in reliance whether partly or solely on the contents of this publication 
and related website and products.  No third parties are to be paid for any services pertaining to be from ‘The Expert Witness Journal’. 
 
All rights reserved, material in this publication may not be reproduced without written consent. Editorial material and opinions expressed in The Expert 
 Witness Journal are of the authors and do not necessary reflect the views of Expert Witness or The Expert Witness Journal.  
The publisher does not accept responsibility for advertising content. The information in this magazine does not constitute a legal standpoint. 
 
The publisher, editors, contributors and related parties shall have no responsibility for any action or omission by any other contributor, consultant, editor or related party.   
The information in this magazine does not constitute a legal standpoint. Printed in Great Britain 2021. 
Expert Witness Publishing Limited, Unit 1/06, Ivy Business Centre, Crown St, Failsworth, Manchester M35 9BG
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Recognised internationally as an expert in complex surgery for disorders relating 
to the liver, gallbladder and bile ducts as well as weight loss (bariatric) surgery

Surgical t  raining primarily under the guidance of Professor Geoffrey R Giles, and the New England Deaconess 
Hospital (Harvard Medical School), Boston, USA, under the guidance of Professor Anthony P Monaco.

Please enquire via my website, www.peterlodge.com
Email: peter.lodge@nhs.net
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Inspire MediLaw  
All courses can be viewed & booked at 
www.inspiremedilaw.co.uk 
 
Upcoming conferences & events  
Expert Witness Training  
23-24 September – Oxford 
28-29 October – Oxford 
13-14 December - Scotland 
  
Mastering Conversations on Consent 
28 June – Oxford  
  
Medico-legal Practice Management 
1 October – Oxford 
  
Introduction to Inquests  
8 October – Oxford 
  
Inspire MediLaw Annual Conference for 
Medico-legal Experts 
3 December – Oxford  
  
Online resources 
Online Expert Witness Training Modules 
Report Writing  
Conference with Counsel 
Meeting of Experts 
Giving evidence in Court 
  
New library of Inspire Medilaw webinars 
Conversations on Consent - panel discussion 
(guests including Nadine Montgomery & Lauren 
Sutherland QC)  
The law, the medicine and the expert witness - 
David Sellu, Consultant Surgeon  
Understanding what the law expects of  you - 
Helen Pagett, Barrister, Crown Office  
Shared decision making and consent - Paul 
Sankey, Enable Law  
Coronavirus and clinical negligence - Helen 
Mulholland, Barrister, Kings Chambers  
How to be a better expert witness - Helen       
Mulholland, Helen Pagett, Paul Sankey and  
Isabel Bathurst  
Providing evidence to the Coroner - Professor 
Jerry Nolan, ICU Consultant  
Report writing tips - Isabel Bathurst, Inquest, 
Inquiry & Injury Solicitor  
Case law update - 6 lessons from the courtroom 
- Paul Sankey, Enable Law 
 

www.inspiremedilaw.co.uk 
 

RICS  
Expert Witness Certificate 
Venue:  RICS, Online 
CPD: 26 hours formal CPD 
Mon 14 Jun 2021 - Mon 4 Oct 2021  
This course is suitable for professionals working 
within the built environment who want to gain the 
theoretical knowledge and practical competencies re-
quired to act as an Expert Witness. 
 
Practically orientated, this 12-week programme is de-
signed to give you a sound knowledge of the law and 
best practice. 
Email: contactrics@rics.org 
 
 
Bond Solon - www.bondsolon.com 
Expert Witness Courses 
Excellence in Report Writing - England and 
Wales (1 Day) 
Starting 09 Aug 2021 09:30 in Virtual Classroom 
Starting 06 Sep 2021 09:30 in Virtual Classroom 
Starting 13 Sep 2021 09:30 in Virtual Classroom 
 
Courtroom Skills - England and Wales (1 Day) 
Starting 10 Aug 2021 09:30 in Virtual Classroom 
Starting 07 Sep 2021 09:30 in Virtual Classroom 
Starting 14 Sep 2021 09:30 in Virtual Classroom 
 
Cross Examination Day - England and Wales 
(1 Day) 
Starting 06 Oct 2021 09:30 in Virtual Classroom 
 
Criminal Law and Procedure (2Days) 
23 - 24 JSep 2021 09:30 in Virtual Classroom 
 
Civil Law and Procedure -(2 Days) 
09 - 10 Sep 2021 09:30 in Virtual Classroom 
07 - 08 Oct 2021 09:30 in Virtual Classroom 
 
Law and Procedure - Scotland (1 Day) 
Starting 09 Sep 2021 09:30 in Virtual Classroom 
 
Cross Examination Day - Scotland (1 Day) 
Starting 10 Sep 2021 09:30 in Virtual Classroom 
 
Annual Expert Witness Conference 
Our Expert Witness Conference, the UK’s largest 
expert witness gathering, will be back on Friday 5th 
November 2021. This year we will be running it as 
a hybrid event and you will have the option of ei-
ther attending in person at Church House, in West-
minster, or joining remotely. 

Events
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Towuaghantse v GMC [2021] EWHC 681 (Admin)  
Coroner’s findings, independence of experts and registrant 
denials: this case is not one to put on the “read later” pile 

It is difficult to know where to start with Towuaghantse 
v GMC [2021] EWHC 681 (Admin). I will give you a 
brief account of the facts in a moment, but potentially 
Mostyn J’s judgment in this case stands as authority 
for the following principles:  
a, The factual findings of a coroner, and any narrative 
conclusion, are all admissible against a registrant.  
b, Authors of expert reports do not have to be               
independent in the sense of uninvolved with the in-
stitution or any of the players in a case, they are 
merely subject to a Porter v McGill style test of bias or 
apparent bias.  
c, The capacity of a registrant to remediate sincerely 
should be judged by reference to evidence uncon-
nected with their denials of the factual charges, unless 
the fact-finding decision included findings of blatant 
dishonesty by the registrant (a refinement of the same 
judge’s recent pronouncements in GMC v Awan 
[2020] EWHC 1553 (Admin)). 
 
The Appellant was a paediatric surgeon who took 
what the GMC’s expert said was a really bad decision 
to operate on a new born infant for a rare birth prob-
lem before the child was ready, and worse then ig-
nored the warnings of other medical staff when the 
baby developed post-operative complications. The 
child died as a result, and would have lived had the 
doctor been competent. The Tribunal erased him 
from the register.  
Coroner’s Court findings: one of the grounds of              
appeal was the reliance placed by the Tribunal on 2½ 
pages of factual findings, and a half page narrative 
conclusion of the inquest into the death. For reasons 
which are unclear, the Appellant did not contest the 
admissibility of the factual findings, only the narra-
tive, which identified three failures by the Appellant 
which led to the death. 
 
Mostyn J said he did not even have to grapple with 
this issue of how the opinion of another judicial of-
fice holder was admissible, because the rule relating to 
that “has long been held not to apply to inquisitorial 
proceedings” and “regulatory proceedings … are 
quintessentially inquisitorial”. He stated it was put be-
yond doubt by Rule 34(1) of the GMC (FTP) Rules 
2004 where it says that the Tribunal may admit any 
relevant and fair evidence “whether or not such evi-
dence would be admissible in a court of law”. This, 
he said, would not sanction the Tribunal substituting 
the Coroner’s view for its own, but whether that has 
happened or not will be apparent from the written 
decision [paras 30-32].  
Expert evidence: the Appellant had objected to the 
GMC expert on the ground that the two had met, 
had even competed for jobs, and the expert had done 
some of his training at the hospital and knew some of 

the consultant witnesses. The expert was said by the 
Judge to have expressed himself in “colourful, 
rhetorical, intemperate and unrestrained” language 
not typical of expert reports. However the Tribunal 
had been right to use a test of “actual or apparent 
bias” and there was none. 
 
Effect of denials on impairment/sanction: finally the 
judge refined somewhat his comments from Awan  
that effectively a registrant should be allowed to            
advance any defence however ridiculous or implau-
sible without facing additional sanction for it. In this 
case he made a distinction between the denial of plain 
facts, and the denial of evaluative judgments on them 
(e.g. whether a duty existed, or whether the facts 
amounted to dishonesty). Denials of the basic facts 
may beheld against a registrant, but even then only if 
the Tribunal makes a finding of “blatant dishonesty” 
relating to that part of a registrant’s evidence. 
 
It is not possible to do justice to these important and 
controversial aspects of this decision in the ambit of 
this article. Defence practitioners and prosecutors will 
need to study the case, as they may find themselves 
needing to deal with it in the future. 
www.2harecourt.com

by Ben Rich

Mr Kim Hakin 
                FRCS, FRCOphth 
 
  
Mr Kim Hakin is a Consultant Ophthalmic Surgeon providing 
ophthalmic services (NHS & Private.) 
He undertakes medicolegal work at: 
25 Harley Street, London, W1G 9QW and 
Nuffield Health Taunton Hospital, Taunton TA2 6AN 
 
He can deal with most ophthalmological issues with special  
interests in cataract surgery, ocular trauma, eyelid & lacrimal 
surgery including cosmetic eyelid surgery, facial laser surgery.  
  
Mr Hakin holds the Expert Witness Certificate from Bond 
Solon/Cardiff University, is a member of the Expert Witness  
Institute, and formerly advisor to Nuffield Hospitals and the 
Healthcare Commission. He regularly undertakes work for  
organisations such as the General Medical Council, Medical  
Defence Union, Medical Protection Society, NHS Resolution, 
as well as many solicitors' firms and legal agencies. 
  
Tel: 01823 250614 Mob 07887 651551 
Email: kimhakin@aol.com, or kimhakin1@gmail.com 
Web: www.kimhakin.com 
 
All correspondence to  
Nuffield Health Taunton Hospital, Staplegrove Elm 
Taunton, TA2 6AN, or by email.
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The Truth about  
working with lawyers… 

Good communication. Clear instructions. Prompt 
payment. Plenty of notice of deadlines and Court 
dates. Acknowledgement of work done. Constructive 
feedback. Is this how you would characterise your         
experience of working with lawyers? A better under-
staning of what is involved in complex clinical             
negligence case management can help improve         
communication between experts and lawyers. 
 
The Initial Approach 
The solicitor must establish whether you are the right 
expert to instruct, but may not have the clinical knowl-
edge to get this right. It is up to you to accept or turn 
down their approach, based on whether the issues fall 
within your area of clinical expertise. You should men-
tion all possible conflicts of interest at this stage. 
 
If you are asked for a fixed fee desktop report, ensure 
you know the scope of the instructions and the vol-
ume of the documentation so as to avoid committing 
to perusing reams of records at a low hourly rate. In 
your report, set out the scope of your instructions, 
what work you did to reach your conclusions, and 
what further work you think is necessary (if any) to 
produce a full report.  
 
With requests for an informal opinion, it is a good idea 
to call the solicitor to discuss the case and, if you feel 
comfortable doing so, share your thoughts on the rel-
evant clinical issues and the expertise needed. 
 
As a rule of thumb, do not produce a report that can-
not be disclosed to the Court. There are sometimes 
circumstances where reports are used improperly by 
solicitors, either accidentally or otherwise. Your prior-
ity when considering these requests is to protect your 
professional reputation. 
 
Instructions  
The solicitor may seek your clinical opinion on breach 
of duty or causation. They need you to commit to a 
well-reasoned view, to enable them to bring or defend 
a claim. They may instruct you to report on the pa-
tient’s condition and prognosis in order to quantify 
the claim. 
 
Their letter of instruction should outline the key dates 
and events, key people, and allegations of negligence. 
It should state what type of report you are to prepare, 
the legal tests you must apply, and be accompanied by 
a full, collated set of medical records; a chronology of 
events; and relevant witness statements. 
 
On receipt of instructions you should confirm the due 
date for your report, reiterate the cost estimate, and 

raise any queries now that you have seen the           
documentation. 
 
This sets the tone for your working relationship         
during the case, and it is useful for the solicitor to have 
a confirmation of your expected timescales and costs. 
A claimant solicitor will be mindful of the limitation 
date, after which they are not permitted to issue the 
claim. The defendant solicitor may be working to-
wards a deadline for a Letter of Response or submis-
sion of their defence. 
 
Progressing the case 
While waiting for your report, there is usually little 
that the solicitor can do to progress the case.  
 
With this sudden period of inactivity, the client can 
feel anxious that there is no progress. The solicitor can 
only reassure them and hope you will meet your 
deadline! They may be waiting to hear from you be-
fore instructing the next expert. In a claimant’s case 
where either breach of duty or causation do not ap-
pear clear cut, this is common practice in order to 
manage costs wisely.  
 
They may also be liaising with you, other experts, the 
client, and a barrister’s clerk to set up a Conference 
with Counsel to discuss the medical evidence, includ-
ing your report.  
 
For these reasons, if there is going to be any delay to 
your report or you make unexpected findings, you 
should inform the solicitor as soon as you can.  
 
The Conference with Counsel 
Your report will be circulated to the other experts in-
structed by the solicitor, and discussed with the client. 
Be sensitive to that, particularly if you report for the 
claimant’s investigation, and ensure your report can 
be understood by a lay person.   
 
The Conference is chaired by the barrister instructed 
in the case and the client is also likely to be present. 
This meeting determines whether the case can carry 
on or be discontinued, so it is crucial. The solicitor re-
lies on you to understand the issues, to put forward 
your reasoned opinion, and to give a considered re-
sponse to the views of other experts or the legal team. 
 
You may be asked to make changes to the wording or 
structure of your report. You should not be asked to 
make material changes that you do not agree with. 
Your report is your opinion, not that of the client or 
the lawyers. It is you who must explain it in Court. 
 

Understanding lawyers’ perspective on timescale, costs, communication, and 
client relationship.   
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Moving in to the Court timetable 
Following a positive Conference, the parties and the 
Court fix a timetable to manage the case to trial. Your 
solicitor should send you the timetable, which includes 
deadlines for finalising and exchanging expert             
evidence, and the meeting and joint statements of         
experts. Put these deadlines into your diary.  
 
As the case progresses to trial, the solicitor will be 
working with all experts in the case to finalise reports; 
checking (and rechecking!) all evidence before it is dis-
closed to the other side; evaluating evidence received; 
circulating it to experts and the barrister for comment; 
drafting agendas for the expert meetings; keeping an 
account of costs; reporting to the funder regularly; 
and talking the client through every stage. They may 
also be negotiating with the other side in an attempt to 
settle the case.  
 
Be aware that the solicitor instructing you is likely to 
be running a caseload of 60 or more files, all at differ-
ent stages of the investigative or litigation process. You 
might be asked to respond to a query or attend a 
phone conference at short notice, and it is good to 
have some flexibility to do so being mindful of the 
deadlines involved.  
 
Payment 
Your expert witness practice is a business, and you are 
entitled to be paid for your work. Ensure you have 
agreement of your costs, cancellation charges, and 
payment terms at the outset. If you do not receive pay-

ment in line with your agreed terms, raise this with 
your instructing solicitor.  
 
To escalate the matter, contact their supervising part-
ner or head of department. You may wish to instruct 
a credit control company to take the matter further if 
necessary, but tackle the issue with your usual contact 
before escalating, as there may be a simple adminis-
trative reason for the oversight which can easily be re-
solved. 
 
The conclusion of the case 
Whether it settles, discontinues, or goes all the way to 
trial, the case will conclude. It is not always possible for 
your solicitor to share the details, so you may not hear 
much beyond the outcome. Do ask for feedback or 
comments on your role. This is a useful learning op-
portunity and, potentially, a testimonial for you to add 
to your CV or website. 
 
If all goes quiet, you can ask for an update. To inform 
your data audit, in compliance with the applicable 
data protection laws, you will likely be checking the 
status of any quiet cases at least once a year. 
 
Be aware of the competing pressures your instructing 
solicitor is juggling, and expect a similar level of un-
derstanding in return. Maintaining good lines of com-
munication will make for a positive working 
relationship. 
 
www.inspiremedilaw.co.uk

Private Banking, Investment and Wealth Management Expert Witness  
and Dispute Resolution Experts

    clancy  
    consulting 

 
 

Multi-discipline Engineering Consultants 
  
Clancy Consulting was established over 45 years ago. The directors and senior staff are frequently 
consulted by the legal profession for the provision of expert opinion and evidence in court. 
 
Advice related to alternative dispute resolution and mediation, in areas such as: Reinforced concrete, 
Structural timberwork, Masonry, Investigations into building failures, defective materials, defective 
workmanship, damp & water ingress into basements, personal injuries from construction accidents, 
subsidence damage to buildings, recovery actions for third party trees, temporary works, scaffolding, 
party wall matters, principal designer, construction disputes, retaining wall failures, health & safety  
audits.  
 
 
Contact: Mr Leslie Calder 
Tel: 020 3077 0970 
Fax:020 3206 0090 
Email: leslie.calder@clancy.co.uk 
Website: www.clancy.co.uk 
Address: Clancy Consulting Limited, 7th Floor,  
Northumberland House, 303-306 High Holborn, London, WC1V 7JZ 
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The Role of a Banking and  
Finance Markets Expert within 
the Construction Industry 
Experts in the field of property development finance 
are frequently brought in to provide evidence in cases 
where there is a dispute relating to construction. In 
this article I will look at the type of advice which is 
often required, lenders’ security requirements and is-
sues which can arise from them, the effects of alleged 
professional negligence on the quantum of claim and, 
finally, a couple of recent cases which have dealt with 
conflicts of interest. 
 
Typical Areas of Opinion Evidence 
Instructions tend to fall into three main categories:  
• Was the lender contributorily negligent in making 
the loan? Typically, the allegations will be that the 
lender either lent too much or that it did not under-
take a thorough analysis of the capability of the de-
veloper and the financial viability of the project, 
bearing in mind market circumstances at the time, 
or:  
• Did the lender follow its own internal procedures in 
making the loan including presenting the full details 
to its internal credit committee; or  
• The developer is making a claim and there is a 
counter-argument that notwithstanding the alleged 
negligence of its professional adviser (solicitor or val-
uer), the developer would not be able to raise suffi-
cient funds to buy the site and carry out the 
development, in any event, or:  
• The development goes wrong while work is in 
progress and there is an allegation that the lender did 
not take sufficient steps to protect itself in the event of 
a default or that it did not heed the advice being 
given by project monitors. 
 
The position is complicated by the fact that the            
property development finance market is much more 

diverse since the credit crunch of 2008/9. Prior to this 
most lending of this type was undertaken by banks 
with some building societies and with bridging 
lenders accounting for a fairly small portion of the 
market. 
 
In the past 12 years or so since the financial crisis, 
however, the picture has changed. Although statistics 
show that the lending market is still dominated by the 
banks, their deals tend to be much larger and more 
conservative. At the lower end of the scale, challenger 
banks, unauthorised institutions including bridging 
lenders are very active, accounting for a large num-
ber of deals in the £500,000 to £10million range, al-
though many will lend much more. 
 
The graph below reflects the business mix of various 
classes of lenders in the first half of 2020. It is inter-
esting that in the corresponding graph in 2007, 
Other Non Bank Lenders did not feature at all. 

The growth and the attractiveness of the Non Bank 
sector was not only a result of their filling a void fol-
lowing the retreat of the Scottish and Irish banks 

by David Griffiths, Banking and Financial Expert 
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from the development lending market but also             
because their lending criteria were far more gener-
ous (or far less parsimonious) than those of the banks, 
a factor which mitigates the fact that lending from 
such lenders can be more expensive. Within the Non 
Bank sector, bridging lenders also tend to move far 
quicker than banks, as their due diligence process is 
more concentrated. 
 
In this changed world a Finance Markets expert 
needs to understand the criteria and approach 
adopted by the various sub-markets of lenders. The 
same applies to the criteria adopted by mezzanine 
lenders, which have played an important role in 
bridging the gap between conservative lending crite-
ria and the debt requirements of developers in the 
post-recession world. This is relevant to experts be-
cause the majority of claims leading to expert in-
structions continue to relate to projects undertaken 
since 2015, although there remain a number of cases 
in progress which pre-date that period and which 
continue to deal with the fall-out from the recession.  
 
Applying bank lending criteria to a Non Bank or 
bridging lender is plainly inappropriate and experts 
must be familiar with the criteria and security re-
quirements of each sub-group of lenders. 
 
Lenders’ Security Requirements 
Even though lending criteria may vary between 
lenders for property development they all share com-
mon goals are need to know, amongst other things:  
• What is the site value pre-development and what 
will the completed development value be?  
• Assuming that planning consent exists for the           
development, are any variations required, involving 
further planning applications, before works can com-
mence, which could affect the timescale?  
• What will the project cost?  
• How long will it take to complete?  
• What is the track record of the developer and/or 
contractor?  
• How will it be monitored& reports to the lender?  
• Will payment be released subject to project monitor 
reports?  
• What are the responsibilities of the project monitor 
and what will the reports contain?  
• What is the relationship with the professional team 
– contractual/duty of care?  
• Is the developer carrying out the building works?  
• If there is a contractor (as there will be in all but rel-
atively small deals), what rights does the lender have 
over the construction contract? 
 
With smaller deals, where the developer is also the 
builder, the structure is frequently far less formal, but 
the lender still needs to protect itself and have an ef-
fective mechanism for the release of funds. The ex-
pert needs to understand how the lending market 
sub-sectors deal with such situations. 
 

Most lenders will have policies and procedures           
setting out their security requirements but, simply be-
cause a lender is a large institution does not mean that 
its procedures and documentation will cover even 
fairly basic requirements. Even though there is a high 
volume of documents this does not mean that there 
are no, sometimes glaring, omissions. 
 
Part of the problem comes from the fact that with 
overseas lenders, they will take procedures which are 
standard in their home countries and from jurisdic-
tions where some protections may already exist in 
statute. This is not necessarily the case when it comes 
to the UK, leading to gaps in documentation and pro-
tection for the lender.As such, policy and procedures 
manuals are often illuminating for what they do not 
say. The message here is that just because a lender is 
a major player does not mean that their policies and 
procedures are suitable or appropriate in the UK 
market. 
 
The other issue is whether, having received        
documentation and professional reports, do the 
lenders really understand what is being said or is it 
just a box ticking exercise? There are numerous ex-
amples of project monitors having limited and inad-
equate instructions or where the project monitors flag 
up problems at an early stage but are simply ignored 
because the lender does not grasp the importance or 
the implications of what is being said. One often sees 
project monitoring reports, which are usually quite 
formulaic in the way they are set out and written, ex-
pressing increasing frustration over a period of time, 
when warnings are not being heeded or communi-
cations with the contractor are poor. 
 
On the other hand, there are instances where the 
professional adviser has omitted to stress the impor-
tance of a specific aspect of the project at the outset or 
where it, too, simply verifies expenditure, rather than 
putting this into the context of whether this is on 
budget and whether the project timetable is on track. 
So, the tick-box mentality can sometimes be seen on 
both sides. 
 
The Effect of the Alleged Professional Negligence 
Just because a professional adviser has made a           
mistake does not necessarily mean that a loss arises 
and opinion evidence can have a direct impact on the 
quantum of a claim. This is a ‘so what?’ argument. 
Whether the error or omission had real effect is a 
legal and factual issue, so not for the Finance Markets 
expert. That said, with some provisions such as those 
relating to planning consent, the expert will be asked 
whether, if properly advised, a reasonably prudent 
lender (within its own peer group) would have pro-
ceeded with the loan at all. This is usually a matter of 
normal banking practice and should be within the 
knowledge and experience of an expert to address. 
 
A faintly ludicrous example of what can go wrong, 
sadly with dire consequences, was a situation where 
the freehold of the property to be developed was 
owned by a local authority and bought by the devel-
oper on a long lease. The same local authority 
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granted detailed planning consent for a small office 
scheme and works commenced. Indeed, the devel-
opment was completed and attracted considerable in-
terest resulting in a tenant making an offer. The 
tenant’s solicitors found that the consent of the local 
authority in its capacity as freeholder had not been 
obtained. This had been missed by the bank’s and the 
developer’s solicitors so local authority was ap-
proached for its consent, which it promptly refused – 
a seemingly bizarre and capricious reaction.As such 
the office could not be occupied and a negligence ac-
tion against the bank’s solicitor ensued.  
 
In that case, of course, the issue was whether the bank 
would have proceeded if it knew that the consent of 
the freeholder had been required or would it have 
taken a view, accepting that the same party, the local 
authority, had just granted detailed planning consent. 
 
A loss of opportunity claim could also arise from the 
developer relating to lost profit and costs in relation 
to its seemingly useless office development. The Fi-
nance Markets expert will have a role here in deter-
mining whether the developer had the wherewithal 
to raise funds to buy the site and work to obtain con-
sent for change of use from the local authority in its 
capacity as landlord, if it chose to pursue this route 
with bank finance would only being available once 
consent had been obtained. 
 
This not only requires an analysis of the developer’s 
means and standing but also a review of market con-
ditions at the relevant time, as the availability of fi-
nance has varied considerably in recent years. 
 
If, as is highly likely, the development company will 
have been an SPV formed specifically for the project, 
then the Finance Markets expert will need to look be-
yond that at the contribution which its owners could 
bring to the table and the level of finance they would 
have been likely to be able to raise to support the deal. 
 
Conflicts of Interest 
Finally, the issue of conflict of interest has been the 
subject of case law in the last year. The issues in both 
cases relate to situations where the expert or his em-
ployer had had a fiduciary relationship with a party 
on whose behalf it was instructed to act as an expert. 
 
In Essex County Council v UBB Waste (Essex) Ltd [2020] 
EWHC 1581 (TCC)1, the Judge was very critical of 
the use of a technical expert witness by UBB. The wit-
ness had been managing director of a company which 
had advised UBB in relation to the earlier design and 
construction phases of the project. This was an obvi-
ous conflict of interest and the expert should have 
known that his roles as consultant and witness could 
not co-exist. Expert witnesses should be independ-
ent, impartial and objective. 
 
This case reinforces the view taken by the Court in 
Bank of Ireland v Watts Group [2017] EWHC 1667 
(TCC)2, where it was found that the expert who was 
instructed on behalf of the bank had a conflict in that 
the bank was his largest client. The Judge took the 

view that the expert did not know the difference           
between his duties to the bank as advocate in media-
tion and his duties to give expert evidence to the 
Court. 
 
In that case, it also transpired that the expert           
attempted to mislead the Court by being highly se-
lective in his references to RICS guidance notes and 
displayed an unrealistic expectation of the scope of 
the work Watts had been instructed to undertake. 
 
Clearly, that is a quitestriking case of bias but most         
experts will have come across other experts in joint 
meetings who behave much more like advocates than 
independent experts and who try to twist the evi-
dence or who have an unduly rosy (or negative) rec-
ollection of the market at a particular time. In my 
experience, this invariably backfires. An expert telling 
instructing solicitors what he/she thinks they want to 
hear is counter-productive and will undoubtedly be 
un-picked under cross-examination.It is far better to 
provide an honest independent opinion, even if this 
is unfavourable to some aspects of the instructing 
party’s case, as it can lead to an earlier settlement with 
consequent cost saving. The expert’s opinion is also 
far more likely to be accepted by the Court if it is bal-
anced and fair. 
 
The second recent case is Secretariat Consulting          
PTE Ltd & Others v A Company [2021] EWCA          
Civ 6,https://expert-evidence.com/a-v-x-y-z-and-sec-
retariat-consulting-v-a3 which was a decision by the 
Court of Appeal.In the first instance decision, the 
Judge found that company A, which was a part of a 
group of companies providing expert services, owed 
a fiduciary duty to its client which was the respondent 
in an action. Accordingly, another group company, B, 
could not provide expert services to a third party, 
which was bringing a claim against the respondent in 
a separate but related arbitration. The arbitration was 
in connection with the same project and where the 
subject matter was the same or similar. Companies A, 
B and another group company appealed. 
 
The Court of Appeal found that, under the terms of 
the contractual relationship with the respondent, com-
pany A had given an undertaking to avoid conflicts of 
interest on behalf of all the group companies. There 
was also an issue that the group companies had an “all-
pervasive” overlap in terms of parties, role, project and 
subject matter of the related arbitrations. Therefore, 
there was both fiduciary relationship between the 
group of companies, giving rise to a duty of loyalty to 
the respondent, as well as a conflict of interest. 
 
In my experience, it is possible for experts within the 
same organisation to act on either side of a legal action 
provided the organisation’s systems are such as to cre-
ate a ‘Chinese Wall’ between the two experts to en-
sure that there is no ability by one expert to access 
information held by the other, even accidentally: con-
fidentiality is of paramount importance. Further, the 
engagement letters must ensure that no duty of 
group-wide fiduciary duty is created between the or-
ganisation and a party to the litigation. It is likely that 
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this will be clearer and easier if the expert is not em-
ployed by the organisation but appointed on a case-
by-case basis, with a separate contract between the 
expert and the organisation in each case. 
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Has the Pandemic Forced More  
People to Prepare DIY or Online Wills? 
 
 

Format of wills 
Online wills usually follow a standard template. 
Whilst this is fine for straight forward uncomplicated 
estates, this will not be the case for more complex es-
tates, including estates where a testator may want to 
consider multiple heirs or leaving their estate in trust 
format. The standard format of some online wills 
mean that it may not be possible for the wills to ade-
quately reflect the wishes of the testator. One of the 
most common reasons as to why the validity of a will 
is challenged is due to an alleged failure to execute 
the will correctly. In order for the will to be a valid 
will it must comply with the provisions of Section 9 of 
the Wills Act 1837(“the Act”). Accordingly, it must be 
signed by the testator in the presence of two inde-
pendent witnesses, present at the same time, who 
should add their signatures to the will. 
 
Tax planning advice 
Online wills are often prepared on the assumption 
that the cost of doing so will be far cheaper for a tes-
tator but this is not always the case since, apart from 
anything else, they are often prepared without the 
testator having the benefit of legal advice. Again, 
whilst it is not essential in all cases for a will to be pre-
pared by a legal adviser especially with the simpler 
and straight forward cases, there are many occasions 
where obtaining legal advice can result in costs sav-
ings, particularly as regards the question of payment 
of tax. 
 
A legal adviser, when advising on the questions of 
preparation and execution of a will, can also give tax 
planning advice. If a testator does not receive such 
advice when preparing their will, there could be ad-
verse tax consequences following their death, result-
ing in a large proportion of the estate being required 
to be used for the payment of unnecessary and/or 
avoidable tax. Instructing a legal adviser for the 
preparation of your will can often therefore mean 
that more of your estate is available for distribution 
to the beneficiaries rather than for payment of tax. 
 
Identifying beneficiaries correctly 
To ensure that a testator’s estate is distributed in            
accordance with their wishes it is important to make 
sure that beneficiaries are correctly identified in the 

will. There are many reasons why beneficiaries may 
not be correctly identified – for example, their name 
could be spelt incorrectly, there could be uncertainty 
as to whether or not a group of beneficiaries included 
children of full blood, half blood and/or step-children 
or perhaps not even being born at the time of prepa-
ration of the will. A legal adviser would be more likely 
to identify any potential errors as regards the way in 
which beneficiaries are identified, thereby avoiding 
the need for the executors to seek declarations from 
the court following the testator’s death as to who 
should inherit their estate and the additional costs of 
doing so. 
 
Disputed wills 
As indicated above, the most common reason for the 
validity of a will being challenged is a failure to com-
ply with the requirements of the Act. However, there 
are many other grounds upon which a will can be 
challenged including the following:  
l  an alleged lack of testamentary capacity and/or want 
of knowledge and approval of the will  
l  forgery  
l  undue influence of the testator by a third party   
l  financial reasons pursuant to the provisions of The 
Inheritance (Provision for Family and Dependants) 
Act 1975 (“the 1975 Act”).  
 
One of the pitfalls of a DIY/online will is that there is 
no recorded documentation demonstrating the tes-
tator’s capacity at the time of execution of the will, 
their knowledge and approval of the will and impor-
tantly, their wishes as regards the contents thereof 
and the distribution of their estate. 
 
Under English law, testators still have testamentary 
choice. As such, they are free to leave their estates to 
whomever they choose, albeit subject to the provi-
sions of the 1975 Act as regards the question of rea-
sonable financial provision. However, this does not 
prevent claims being brought after a testator’s death 
regarding the validity of the will as set out above. 
Legal advisers will be able to give consideration to 
these potential claims and provide testators with ad-
vice regarding the same which, whilst not preventing 

The unprecedented times of the last 12 months have forced people to grasp the “new 
normal” of conducting their lives online. Many of us are working remotely and in 
our personal and professional lives are conducting video chats with clients or to catch 
up with family and friends, participating in other household activities and formalities 
online. This includes the preparation of legal documents, which in many cases has 
been seen as a good thing but what about in the case of wills? In this article, I  
consider the potential pitfalls of the preparation of online wills and why this should 
still be seen as a last resort.
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any claims from being made in the future, may result 
in the failure of any claims and at the very least mean 
that the testator’s wishes as regards the distribution 
of their estate will be before the court. 
 
Legal advisers can also prepare a letter of wishes for 
the testator to sign. These are not legally binding on 
trustees and executors or indeed the court but again, 
they can provide a useful insight into the mind of the 
testator and the reasons why they prepared their will 
in whatever format they did and can often therefore 
be useful evidence in the successful opposition of any 
claim to challenge the validity of the will, particularly 
any claims under the 1975 Act. 
 
Conclusion 
The preparation and execution of a will is a very           
important process. There are strict legal procedures 
which must be adhered to if the will is to be held valid 
and many other ways in which the validity of a will 
can be challenged. Online or DIY wills are unlikely 
to give consideration to any of these issues and this is 
more likely to result in a will subsequently being held 
to be invalid. If a will is found to be invalid, this would 
result in the testator’s previous last will being entered 
into probate (assuming that will is found to be valid) 
or, if the testator had not made any previous will, the 
testator would be held to have died intestate and their 
estate would be distributed in accordance with the in-
testacy rules. However the estate is distributed, this 
may often mean that it is not distributed in accor-
dance with your wishes. 
 

Although instructing solicitors to prepare a will means 
an additional outlay for fees, a professionally drafted 
will should ensure that the will complies with all the 
legal formalities of the Act and is valid in other re-
spects, such as the need for the testator to have testa-
mentary capacity to execute the will. Consideration 
will also have been given to the question of tax plan-
ning and any other wishes that you may want to set 
out in your will. This initial outlay can often therefore 
be invaluable in ensuring that your needs are met and 
that your estate is distributed as intended. 
 
Although digital technology has been adapted to our 
lives in many ways during the pandemic, parties wish-
ing to make a will should still consider the expense of 
instructing a solicitor in the traditional way. Opting 
for an online or DIY will can be risky business as          
one size does not fit all. You should always do your 
research and consider the options carefully, as a 
cheaper will may be more costly in the long run. 
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Anti-money Laundering  
Expert Convicted of Siphoning 
Criminal Money Abroad

Dominic Thorncroft, 56, was found guilty at          
Southwark Crown Court of one count of money 
laundering, one count of breaching money launder-
ing regulations and four counts of retaining a wrong-
ful credit. Thorncroft was the former Chair of the 
Association of UK Payment Institutions who worked 
with lawmakers and financial regulators providing 
anti-money laundering advice and training. 
 
Thorncroft held himself out as a money laundering 
expert whose role was to protect members of the 
public and businesses from economic crime. How-
ever, he was a professional enabler to fraudsters, al-
lowing his business to transfer their criminal 
proceeds abroad. 
 
An investigation by the Metropolitan Police, which 
began in 2016, found evidence that linked Thorn-
croft to an investment fraud which took place in 
2014. This investigation revealed that Thorncroft 
had allowed his Money Service Bureau business to 
be used by the fraudsters to transfer money to Hong 
Kong and China. 
 
The CPS and the police were able to prove that 
Thorncroft must have known or suspected that the 
money passing through his business’s bank accounts 
was criminal property. Despite his substantial knowl-
edge and expertise of money laundering, Thorncroft 
failed to alert the authorities to the suspicious                
activity and allowed it to continue. 
 
Stephane Pendered of the CPS said: “Dominic 
Thorncroft did not commit the fraud himself. How-
ever, his actions have allowed £850,000 defrauded 
from 60 individuals to be dispersed across the world. 
 
“Thorncroft promoted himself as an anti-money 
laundering expert but failed to live up to the stan-
dards he set for others. 
 
“When his business was clearly being used to launder 
criminal property, he chose to ignore what was hap-
pening. He presumably did so for his own personal 
gain, enjoying the commissions from money de-
prived from victims and transferred across the 
globe.” 
 
The CPS is committed to continue to work alongside 
law enforcement to bring prosecutions where pro-

fessional enablers are seen to assist criminals in             
this way. The CPS is also committed to working  
more widely with banks, businesses, charities and        
beyond, to help educate others so that they can avoid 
becoming victims of economic crime. 
 
This case was prosecuted by the Specialist Fraud          
Division of the CPS, a dedicated prosecuting team 
which deals with the most serious, complex, and dif-
ficult economic crime cases, including corruption 
and money-laundering. 
 
Detective Sergeant Mark Hoddinott, from the          
Central Specialist Crime Command (Economic 
Crime), Metropolitan Police, said: "This was a really 
complex fraud investigation where a person with se-
rious responsibilities and knowledge of the regula-
tions around anti-money laundering failed in their 
duties to make the required disclosures to the           
authorities. 
 
“If Thorncroft had complied with his own company 
policies then he would not have been prosecuted. In-
stead, he paid absolutely no regards to his overriding 
duty to anti-money regulations; consequently, many 
individuals suffered great financial loss and consid-
erable personal trauma. 
 
"In his role as the chairperson of AUKPI, Dominic 
Thorncroft worked closely with law makers, regula-
tors, banks, and other financial institutions, repre-
senting the interests of the money remittance sector. 
The AUKPI provided its members with anti-money 
laundering training. Mr Thorncroft has clearly be-
trayed his AUKPI members and ruined his career.   
 
"Thornicroft’s failings cost the sixty-plus victims more 
than three quarters of a million pounds and allowed 
an overseas fraudster to profit from their misery. 
 
"I'm really pleased that a dedicated team of Met offi-
cers investigating this case have secured this convic-
tion, especially to Detective Constable Silje Mikkelsen 
for her investigative tenacity and commitment to 
supporting the victims. I would also like to express 
my thanks and gratitude go out to the jury who I am 
sure at times found the case being presented before 
them complex and possibly confusing. 
 

The former chairman of a UK group that represents the payment services  
industry has been convicted  of laundering the proceeds of an investment fraud 
worth £850,000 and involving more than 60 victims.
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Splitting a DC Pension (eg, a Sipp)  
Between Martial and Non Married  
Periods for Divorce Purposes

There are actually four possible approaches, and one 
issue to then be decided for the last two methods:  
These approaches are as follows:  
1 Simple Time Based 
2 Simple Money Based 
3 Time Weighted Rate of Return 
4 Money Weighted Rate of Return 
 
The method chosen will depend on the information 
available, and the time available to obtain anything 
that is missing, Of course, we will need the current 
fund value, which cannot predate the current date by 
more than a year, although the more recent, the bet-
ter (especially with Covid disturbances not yet fully 
passed).   
For Method 1, we need the commencement date of 
the plan, and date (if any) of contribution cessation.  
For Method 2, we also need the date and amount of 
each contribution.   
For Method 3, we also need the unit allocation price 
for each contribution (or a suitable surrogate), and the 
price at the fund date.  
For Method 4, we need the same as for Method 2. 
 
Details 
• 1 Simple Time Based 
• Split the pension according to key dates ONLY 
• Date Pension commenced (1 January 1992)  
• Date of Marriage (1 January 2001 – 9 years later) 
• Date of Separation say (= 1 January 2019 =  
   Now – 18 years after that) 
• Pension is earned (by contribution period) over 
    27 years 
• Married for last 18 years of that time 
• Marriage Pension = 18/27 = 66.67% of total 
• NOTE - WE TOTALLY IGNORE  
   CONTRIBUTION PATTERN 
• Initially look at two contribution patterns: 
• A) Level regular contributions over the period, and 
• B) Contributions increase annually with RPI 
• For the Simple Time Based Method, Result  
    of 66.67% will be same for both A) and B) 

• 2 Simple Money Based 
• Allocate the fund to periods according to monies 
    received. 
• Now expect B) result to differ from A) 
• For Level Contributions, A), same as above – 66.67% 
   inside marriage 
• For RPI linked contributions , B), conts. within  
   marriage will be higher. 
• Based on starting level of £100 pa, Total fund  
   = £4,112, Marr. fund £3,110 
• Marriage Pension = 3,110/4112 = 75.6% of total  
   – compare 66.7% under 1) 
• CONTRIBUTION PATTERN CAN RENDER 
   METHOD 1 UNFAIR. 
 
• 3 Time Weighted Rate of Return 
• Roll up each contribution according to unit prices 
   used to purchase units at the time (or reasonable 
   substitute) 
• Compare Marriage roll up with “All” roll up 
• Equity index prices used in these examples 
• For A) - Level Conts – get Marr/All = £3,467/£7,570 
   = 45.8% 
• Markedly different from methods 1 (66.7%) and 
    2(66.7%) 
• DIFFERENCE SIGNIFICANT AND METHOD 
    DEFENSIBLE 
• For B) - RPI Conts – get Marr/All = £5,379/£9,825 
    = 54.8% 
• Markedly different from methods 1 (66.7%) and 
    2(75.6%) 
• AGAIN, DIFFERENCE SIGNIFICANT AND 
   METHOD DEFENSIBLE 
 
• 4 Money Weighted Rate of Return 
• Derive a single rate of return from contribution  
    pattern, (eg, goalseek), and use this to roll up as  
    for 3. 
• Useful if we don’t have fund prices (but do have  
   contribution dates and amounts, and, of course,  
    final fund) 
 
 
 
 

by Peter Crowley, of Windsor Actuarial Consultants  
There has been much written about splitting Defined Benefit (sometimes called Final 
Salary) pension schemes between marital and non marital periods, but little (as far as 
I am aware) for doing the same with Defined Contribution (Money Purchase) 
schemes. While there is no guaranteed benefit involved to complicate things, there are 
still some issues to address.   
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CONCLUSIONS 
• Method 1) may be inevitable if no contribution           
information available, but likely to overstate “in mar-
riage” compared with Method 2)  
• However, both appear to overstate if Methods 3) and 
4) are deemed to be more appropriate, and   
• Both seem to be broadly interchangeable in these 
scenarios (level or RPI contributions, equity fund 
growth)  
• In practice, Methods 2) or 4) seem most likely to be used. 
 
• Appendix 1 – why bother with 3) (TWRR) with all 
the calculations, when we can just do one Goalseek for 
4) (MWRR?)  
• Compare two fund managers Bill and Ben over a 
year  
• Bill has £1 million at start of year, Ben has £1/2 mil-
lion at start, and receives £1/2 million after 6 months. 
Identical investments are selected.  
• The market drops 10% over the first 6 months, but 
rises about 20% over the last 6 months (so about 10% 
up from start of year).  
• Bill’s fund is £1million plus 10%, and his MWRR re-
turn is 10%  
• Ben’s fund is : 
• £1/2 million  * 1.1 + £1/2 million  * 1.2 = £1 million 
* 1.15  
• Using Goalseek, Benn’s annual rate of return 
(MWRR) is 20.3%  
• (1/2 x 1.203 + 1/2 x 1.203^.5 = 1.15)  
• So Benn appears to have outperformed Bill by 
100%!!!  
• But… this is solely due to the timing of contributions 
they receive.  
• Appendix 2 – is there an argument that investment 
return on pre marital contributions that OCCURS 
during marriage should be included as marital assets?  
• Note - while the initial choice of splitting method 
may depend on the information available, this is a 
question of judicial fairness on divorce, and would be 
in the hands of the parties, or the court, to agree.  
• Compare DB splitting – “Deferred Pension” method 
allocates ‘surplus’ salary growth on earlier accrual to 
within the marriage period.  
• The argument is that spousal support contributed to 
salary growth.  
• But can the same thing be said for the investment re-
turn for a DC pension? 
 
 

• There are three recognised methods of splitting a 
DB pension into marriage and non marriage          
periods –  
• 1 Straight Line Method 
• 2 Deferred Pension Method 
• 3 Cash Equivalent Method  
• 1 Straight Line Method 
• This method is the simplest, and BROADLY           
corresponds to our first DC method where investment 
return on pre marriage contributions that occurs dur-
ing the marriage is excluded from the marriage period.    
• 2 Deferred Pension Method 
• This method BROADLY corresponds to our second 
DC method where investment return on pre marriage 
contributions that occurs during the marriage is in-
cluded in the marriage period.    
• 3 Cash Equivalent Method 
• This method does not corresponds to any DC 
method, and we cannot see any actuarial justification 
for it.  
The final decision as to method will depend on sev-
eral factors, not least the size of the relevant fund when 
compared to other pension assets, and the financial 
position as a whole.  

• Results for each method 
CONTRIBUTION PATTERN Method 1 Method 2 Method 3   Method 4 

Simple Time Simple Money Time Weighted   Money Weighted  
Based Based Rate of Return   Rate of Return  

(TWRR)   (MWRR) 
 
A) Level 66.7%§ 66.7% 47.5%   45.8% 
 
B) RPI 66.7% 75.6% 56.3%   54.8%

Windsor Actuarial Consultants is an                
independent firm of actuarial consultants  
with considerable expertise in derivatives 
and pensions. Our excellent actuarial and 
consultancy is complemented by our          
cutting-edge software and technical  
support.  
We are an owner-managed business. 
 
Our consultants are both major stakehold-
ers in the firm and qualified actuaries. They 
can provide the advice our clients need and 
they also have a vested interest in ensuring 
that they get the best service possible. 
 
The level of personal commitment from us 
could not be higher.  
Our clients include interest rate swap  
victims of all sizes, trustees and sponsors  
of pension schemes, financial advisers,  
solicitors and individuals. 
 
Peter Crowley, established Windsor                 
Actuarial Consultants in 2005, combines a 
wide experience of financial products and            
pensions with a speciality for explaining the 
concepts in plain English.  
 
Peter also advises solicitors and other                  
professionals on the individual aspects of 
pensions in divorce, compensation on  
the loss of pension rights, pensions  
mis-selling and reversions. He has  
produced a substantial number of reports 
on this subject,involving cases of varying  
complexity, and including overseas  
pensions  
 
Windsor Actuarial Consultants are  
sponsors of LondonChessboxing

Suite 46, Albert Buildings 
49 Queen Victoria Street 
London  
EC4 4SA 
Work undertaken worldwide 
 
Tel: 020 7653 1908 
DX 98948 CHEAPSIDE 2 
Fax: 0207 681 2778 
mail@windsorac.com 
www.windsorac.com
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Accountancy Experts – the Importance  
of Objectivity, Relevant Expertise and  
Operating on a Level Playing Field
by Francesca Muscutt and Richard Highley at DAC Beachcroft LLP 

Professional expert witnesses provide an important 
role in litigation; they assist the court by providing un-
biased, objective opinions and analysis on issues within 
their relevant field of expertise. The vast majority of 
experts understand what this role entails and comply 
with their duties as expert witness.  
There have, however, been longstanding concerns 
raised about the loss of objectivity of some expert          
witnesses and there has been a spate of cases where 
expert witnesses have received some harsh judicial 
criticism.  
Experts must have relevant expertise 
Last year in De Sana v Notaro (2020) EWHC 1031, the 
court disregarded expert accountancy evidence relat-
ing to the practice of demerger transactions on the 
basis the expert witness was a forensic accountant but 
this did not make him an expert in demerger trans-
actions.  
 
The court held:  
“...expertise is acquired by doing the thing in question, usually 
over many years, and merely being an accountant (or any-
thing else) for a long time does not mean that you become an 
expert in everything that accountants (or whatever it may be) 
commonly do.” 
 
Experts must have access to the same available  
information and must provide unbiased opinion 
The importance of ensuring all experts of like                
disciplines have access to the same material was high-
lighted by the recent case of Dana UK Axle Ltd v 
Freudenberg FST [202]) EWHC 1413. The court ex-
cluded the defendant’s technical expert evidence on 
the seventh day of trial due to ‘serious and unex-
plained’ breaches of a pre-trial review (PTR) order 
and breaches of CPR Part 35, PD 35 and the related 
2014 Guidance for the instruction of Experts in Civil 
Claims (2014 Guidance). 
 
The judge found:- 
o The Defendant’s experts were provided with infor-
mation which was not disclosed in their reports or 
provided to the Claimant’s experts. The Defendant 
had freely exchanged information directly (including 
via videoconference calls) with its experts without 
oversight by its legal team. 
 
o The experts had carried out various site visits with-
out informing the Claimant’s experts and without any 
contemporaneous record of the information collected 
during the visits. 
 
o The experts failed to identify the information they 
relied on in support of their opinion. 

o The experts were influenced by the Defendant’s                
in-house specialists. In particular, the Defendant’s ex-
perts had relayed information from their joint expert 
in meetings with the Claimant’s experts to the Defen-
dant’s in-house specialists and, without any oversight 
by the Defendant’s legal team, sought the Defendant’s 
input on how to respond. 
 
These breaches meant that parties’ experts were not 
operating on the same level playing field and the De-
fendant’s evidence was excluded in its entirety. 
 
The decision highlights the importance of ensuring 
there is transparency regarding what information and 
documentation is provided to expert witnesses.          
Expert witnesses should ensure that the information 
which they receive has also been received by their         
opposite number. 
 
Independence and impartiality is also key; direct           
contact between experts and client, without solicitor 
involvement, should always be avoided. 
 
Comment 
The courts are alive to “a worrying trend...of failures 
by experts generally complying with their duties” 
(Beattie Passive Norse v Canham Consulting Limited [2021] 
EWHC 116).  
Expert witnesses must fully understand and comply 
with their duties under CPR Part 35. Their indepen-
dent, objective opinions will be tested while giving oral 
testimony at trial and their evidence may be disre-
garded if they are have insufficient expertise, or if they 
are perceived as simply a mouthpiece for those in-
structing them, or where the experts have not been 
operating on a level playing field because they have 
received different materials.  
Expert witnesses may be exposed to negligence claims 
if their credibility is undermined. Also non-compliance 
with CPR Part 35 runs the risk of an adverse costs order 
being awarded against the offending party. The best 
advice is: fully comply with the rules. If an expert has 
any concerns about conflicts of interest or that the mat-
ter is beyond their expertise, then they must raise these 
concerns with those instructing them at the earliest op-
portunity and, if appropriate, decline the instruction. 
 
Authors 
Francesca Muscutt 
Senior Associate / Professional Support Lawyer 
London - Walbrook  
Richard Highley 
Partner- London - Walbrook   
www.dacbeachcroft.com
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CDV PICOP are a team of experienced, Independent Financial Advisers working with 
a wide range of clients throughout the UK. We specialise in providing services to        
personal injury and clinical negligence legal practitioners and their clients. 
 
Many years’ experience in the personal injury field has established CDV PICOP as the 
‘expert of choice’ in pre-settlement issues and post-settlement awards. As a result, CDV 
PICOP is an indispensable partner to many lawyers acting for personal injury claimants 
nationwide. We offer a comprehensive accountancy service that includes, Trust      
Accounts, Pensions, Wealth Management, Investments, Family Care Payments, Forensic 
Accountancy and Tax returns. 
 
CDV PICOP has unparalleled experience of periodical payments and has been asked 
to provide expert knowledge to shape developing case law. Professional feedback on our 
Periodical Payment Expert Witness Service is excellent and, on average, the firm has 
been asked to provide more than 150 expert witness reports every year for cases with a 
total value of more than £500 million. Periodical payments provide an alternative to 
one-off lump sum awards for personal injury damages. 
 
Our experts have experience in report writing and giving evidence in court. We have 
prepared over 400 reports in the past three years and undertake approximately 150 new 
instructions per year. 
 
Our experts include: 
Mr Nicolas Leech, LLB (Hons), DipPFS, Accredited Mediator to International  
Standards - London School of Mediation 
 
Mr Nicholas J Martin, DipPFS 
 
Ms Jennifer A Stone, BEng (Hons), DipPFS, Accredited Mediator to International  
Standards - London School of Mediation 
 
Mr Andrew Sands, LLB (Hons) (1995), DipPFS (1998) 
 
Contact: Mr Nicholas Leech 
Tel: 0161 763 4800 - Mobile: 07917 352240 - Fax: 0161 763 4809 - DX: 20511 Bury 
Email: nick.leech@chasedevere.co.uk - Website: www.chasedeverepicop.co.uk 
Controlled House, Waterfold Business Park, Rochdale Road , BL9 7BR 

Mr Hugh Gray 

Consultant Engineer specialising in Lifts/Elevators 
CEng BEng (Hons) BSc FSOE FIPlantE MCIBSE MIET European  
Engineer (Eur Ing) MIoD 
 
Hugh Gray is a Consultant Engineer with over 25 years experience. His 
main area of expertise is lifts, escalators and window cleaning equipment 
design. Hugh has hands-on lift experience as he started his career with the 
installation and maintenance of lifts. Since 1993 his main area of work has 
been statutory inspections of lifts and  lift consultancy. Sectors covered are 
residential, retail, commercial, transport, health care and social housing. 
Hugh is based between his London and Manchester offices providing full 
UK coverage. 
 
His experience includes: The design and management of several high end 
lift refurbishments projects throughout the City, and West End, of London; 
conducting feasibility studies to improve the performance of existing lift      
systems; investigation inspections on new lifts which are failing; condition 
surveys and dilapidation reports; lift traffic analysis and lift energy reports. 
 
Mr Gray has been appointed as a specialist expert witness to write reports 
and give oral evidence in relation to lift accident investigations, incorrect lift 
designs, rent reviews, claims against main contractors and to provide     
general lift condition reports. He has also acted and  represented profes-
sional football players and clubs in contract negotiations, including disputes 
and arbitration proceedings. 
 
Contact 
214-216 Widmore Road, Bromley, BR1 2RH   
Area of work: Nationwide  
Tel: 0208 850 4778 - Fax: 0208 711 3533 
Email: hugh.gray@mandpls.com 
Website: www.mandpls.co.uk

Case Update: Franses v Cavendish - the Sequel 

In 2018 the Supreme Court shocked the commercial 
property world when it ruled in Franses v The 
Cavendish Hotel that a landlord must - for the pur-
poses of terminating a tenancy under Section 30(1)(f) 
of the Landlord and Tenant Act 1954 - demonstrate 
that, if a tenant were to leave voluntarily, it would still 
carry out its proposed scheme of redevelopment.  
Now that the Court has determined that a new lease 
should be granted to the Cavendish Hotel, the parties 
have found themselves in Court again. This time they 
were asking the Court to decide what the terms of the 
renewal lease should be.  Judgment was handed down 
in "the sequel" on 18 June 2021.    
The parties failed to agree on a number of aspects of 
the renewal lease. However, for the purposes of this 
blog, we shall just focus on rent. Unlike the decision 
in 2018, this iteration of Franses v Cavendish did not 
create any new law. However, it is illuminating in that 
it demonstrates the Court's approach to establishing 
renewal terms in relation to Central London retail 
property, when the review date fell during the 
Covid-19 lockdown.    
The landlord's expert witness put forward a rent of 
£174,750 per annum. The tenant's expert suggested 
£96,500 per annum. The evidence of both experts 
was rigorously examined, with the judge concluding 
as follows: “both counsel successfully undermined the 
evidence of the other side’s expert... However, I         

emphasise that these criticisms only go so far in the 
circumstances of this case. This is for a number of rea-
sons. The first is that both experts in their first reports 
had to struggle with how to address a Covid-domi-
nated rent assessment when there were no compara-
bles. Neither approach was successful but I recognise 
the difficulty the experts were in.” 
 
Ultimately, the judge set the rent at £102,000 per 
annum, much closer to the tenant's valuation. By way 
of context, prior to the renewal, the rent had been 
£220,000 per annum (albeit this had been set in 2011 
and following the rent review provisions in the pre-
vious lease, which required certain covenants to be 
ignored).  
As highlighted by the judge's assessment of the            
experts' evidence, Covid continues to create uncer-
tainty in the market. Whilst each lease renewal will be 
very fact specific, landlords and tenants may wish to 
refer the detail of this case, to see which arguments 
the judge found attractive and which were dismissed 
out of hand.  

both experts in their first reports had to 
 struggle with how to address a Covid-dominated 
rent assessment when there were no comparables. 
Neither approach was successful but I recognise 

the difficulty the experts were in. 

by Michael Duncan, Burges Salmon 
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The Art of the  
Con in 2021- it’s Meta

Introduction 
A JPG of Beeple’s collected works was sold recently at 
a Christie’s auction for a cool $69.3 million. Yes, you 
read that right, a JPG. The musician Grimes has 
raised a total of $6million through auctioning off her 
digital works and Jack Dorsey famously sold his first 
tweet as a digital token for $2.9 million. Welcome to 
the world of the NFT: the latest crypto craze sweep-
ing the art and e-commerce world. 
 
Non-fungible tokens or “NFTs”, are cryptocurrency’s 
trendier, more overhyped, and less tangible next-
door neighbour. Essentially, NFTs are digital assets 
that operate on the blockchain. Each NFT has a 
unique digital signature recorded on the digital 
ledger. They are traditionally used to commodify 
work created digitally including artwork, music/audio 
files and video games. NFTs differ from traditional 
cryptocurrency because each NFT is unique and 
therefore not interchangeable with other NFTs in the 
same way that fungible tokens (such as bitcoin) are. 
Importantly, you are not buying ownership of the 

piece of art itself but the metadata attached to it as an 
NFT. Perhaps a more straightforward way of con-
ceptualising it is to imagine that you are purchasing 
a digital deed of ownership that attaches to the            
digital work of art. 
 
The crypto-market has been dominated in the first 
quarter of 2021 by the sale of NFTs. With celebrity 
artists like Damien Hurst and Banksy entering the 
fray, or those ubiquitous memes becoming a source of 
unexpected wealth through pure notoriety (“Disas-
ter Girl”, Zoe Roth auctioned off the original copy of 
her meme as an NFT for $500,000), the market is 
proving potentially lucrative and shows no signs of 
slowing down. However, where there is money, new 
platforms and a lack of regulation, scams will follow 
and the art world is no less vulnerable to the cyber-
fraud pandemic that is gripping the remote world. 
A risky business? 
 
NFTs should in theory, have a positive influence on 
the art world, an arena which has long been           
synonymous with fraud. NFTs provide a form of  

by Maddie Gill, Solicitor in the London Commercial Dispute Resolution  
Team at Irwin Mitchell LLP 
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authenticity to digital art, affording artists the op-
portunity to use these online platforms to auction 
their work which has its own unique token. Theoret-
ically, this should assist in preventing forgeries and 
add an additional layer of transparency as it is im-
possible for these digital assets to be modified, pirated, 
reversed or destroyed due to the unique digital 
ledgers that are used to record NFT transactions. 
However, as we have seen previously within the 
crypto-sphere, there is still plenty of scope for scam-
mers to take advantage of a new market which is with-
out the necessary systems and controls to make it 
infallible to corruption. 
 
Counterfeits and copycat platforms 
Forgers and imitators are piling onto the scene look-
ing to make a quick profit. NFTs are traded through 
live online platforms, many of which currently have 
very limited due diligence and a real issue is the fail-
ure of these platforms to ensure the authenticity of 
the digital work prior to it being sold. Anyone can 
“mint” (the process of tokenising the work) anything 
as an NFT, which has led to a rampant trade in rip-
off work. An individual purporting to be Banksy has 
amassed over $1million from NFT sales. There is no 
system requiring the individual minting the work to 
prove they are the true owner and potential pur-
chasers should be alive to the fact that there is a high 
possibility of fraudulent miss-selling occurring. Simi-
larly, for irate artists and purchasers alike, tracing the 
individual who may have minted an artist’s work can 
prove problematic as the transaction lives on the 
blockchain, providing the scammer with a welcome 
degree of anonymity. 
 
There is also the risk of fake platforms whereby pur-
chasers mistakenly enter their valuable currency into 
an illicit platform only to find out that platform has 
disappeared without warning, and they are left with 
neither the NFT they attempted to purchase, nor the 
cryptocurrency used to purchase it. Without signifi-
cant improvement to the systems and controls in 
place on trading platforms, it is essential for pur-
chasers to ensure they carry out their own prove-
nance investigations prior to buying in order to avoid 
counterfeit purchases. Failure to have appropriate 
controls in place to confirm the legitimacy of the dig-
ital work and its seller will only negatively impact the 
NFT market in the long run, as much of the value for 
buyers lies in the fact that they are purchasing a work 
that is both unique and scarce. 
 
Hackers 
Inevitably, where there are commodities being traded 
online, hacking cannot be ignored and the crypto-
sphere is no stranger to this form of theft. Digital wal-
lets are susceptible to being hacked and the NFTs 
held within stolen. Nifty Gateway, a prominent digi-
tal art auction platform, was recently compromised 
by hackers who were able to transfer purchased NFTs 
from individual user accounts and promptly sell them 
on to other NFT purchasers on alternative platforms 
(Nifty Gateway strongly disputes that the platform it-
self was compromised and points to the lack of 2           

factor authentication on the individual users’ ac-
counts). Once sold to a different platform, Nifty Gate-
way lost control of the NFTs, which proved ultimately 
irrecoverable as it is the platform itself that holds the 
key associated with the NFT. 
 
Fractionalisation 
One of the latest trends in the market is the fraction-
alisation of NFTs. By fractionalising these tokens, you 
allow investors with smaller levels of wealth to pool 
their resources and be part of the market through 
buying an interest in an NFT. It essentially creates ad-
ditional liquidity by enabling purchasers to trade their 
shares in the NFTs on market platforms. By opening 
up the market and making it increasingly accessible to 
the everyday consumer, it throws up, amongst other 
things, whether fractionalised NFTs should be classed 
as securities and therefore subject to financial regula-
tions and naturally, the tax implications that come 
with such status. Whilst the current position is that a 
single piece of art attached to the blockchain is not a 
security, the burgeoning growth of fractionalised 
NFTs within the market and the clear potential for 
abuses points to regulation being likely in the future.  
 
Like all cyber-fraud, the global reach and anonymity 
of online markets create additional challenges when 
trying to identify fraudsters. Until regulatory bodies 
catch up, purchasers are at increased risk of falling 
victim to fraudsters who have tapped into the market 
with alarming ease. Lawyers need a robust legal 
framework to deal with this emerging market and ef-
fective tools available to them to track the identity of 
fraudsters if they are to have any hope of securing              
recovery. 
 
Weapons in the arsenal? 
Whilst the world awaits the introduction of proper 
scrutiny and governance for these new and often ob-
scure technologies, the role of litigators in utilising the 
legal remedies available to trace and recover these as-
sets becomes ever more relevant. Reassuringly, the 
English Judiciary have proven themselves to be adept 
at developing and adapting the law to accommodate 
advances in technology, demonstrating a clear desire 
to make use of the tools and remedies available within 
the English legal system to provide appropriate relief 
to victims seeking the assistance of the Court. 
 
Emergency relief such as proprietary injunctions, 
worldwide freezing orders and ancillary third party 
disclosure orders are commonplace in fighting fraud.  
The landmark case of AA v Persons Unknown & Ors 
[2019], was the first within the English and Welsh 
Courts to determine that crypto-assets are “property”, 
paving the way to allow the English Courts to grant 
proprietary injunctive relief and protective orders on 
behalf of the applicant.  
 
There is no reason why these same remedies should 
not be available in cases of NFTs but as ever, delay is 
the primary impediment to recovery for victims of 
fraud. Applications can be made without notice            
and heard in private to prevent fraudsters from being 
put on notice and disposing of the assets before            
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enforcement is possible. Similarly, it is possible to make 
use of civil recovery instruments such as Bankers Trust 
orders against the live platforms themselves, which re-
quire a third party to disclose information about the 
identity of property and details of the individuals han-
dling such property held which may become the sub-
ject of a Freezing Order. Clearly, this is likely to be most 
effective in the event that relief can be obtained before 
the fraudster has removed or sold the NFT from the 
platform which further highlights the need for swift ac-
tion to be taken where possible. 
 
It is worth noting that during the pandemic the Courts 
have been cognisant of the fact that information and ev-
idence gathering, particular in cases of cross-border 
fraud, has been significantly more difficult and they 
have used their discretion to factor this into applications 
for relief. Failure to give due process to cases will make 
enforcement of judgments more difficult in the long 
term and applicants should balance the need for swift 
relief against the requirement to carry out sufficient in-
vestigative action at a preliminary stage. 
 
Conclusion 
There is much debate about whether NFTs are here 
to stay. Critics will continue to make comparisons to 
the “Dotcom Bubble” and refer to the digital asset 
market as little more than an elaborate Ponzi scheme. 
Nevertheless, given the formidable growth of the 
market in the art world especially in the last year or so 
and the clear opportunity it presents for cyber-fraud-
sters, it is a trend lawyers cannot afford to ignore. 
Where there is technological innovation, legal ques-
tions will inevitably follow and the  rapid rise of dis-
putes concerning crypto-assets means that this is a 
market practitioners will have to acquire a compre-
hensive understanding of, and quickly. 
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Account Forfeiture Order To Seize  
Proceeds of Crime 13 Years After Conviction

The Serious Fraud Office (SFO) has recovered a           
significant sum for the UK taxpayer after securing an 
Account Forfeiture Order against an account linked 
to Mr Virendra Rastogi, one of the architects of a 
transatlantic securitised finance fraud with global 
losses of around £494 million. 
 
This forfeiture comes 13 years after he was convicted 
of conspiracy to defraud in 2008. 
 
Mr Rastogi was the Chairman of RBG Resources plc, 
an ostensibly genuine, but in fact entirely fraudulent, 
metal trading business, run from a glamourous head 
office at the end of Piccadilly, overlooking Green Park. 
Mr Rastogi and other directors persuaded banks and 
funding institutions to provide facilities to RBG 
amounting to many hundreds of millions of US dol-
lars by convincing the banks that they traded exten-
sively with genuine businesses around the world.  
Former SFO prosecutor and white-collar crime           
solicitor Claire Shaw, who led the SFO team that in-
vestigated and prosecuted the case, looks at the sig-
nificance of the SFO’s latest Account Forfeiture 
Order and how the original case against Mr Rastogi 
had a long-term impact on our criminal justice            
system. 
 
UK–US case which gave rise to DPAs 
The original case and the investigation were fascinat-
ing for a number of reasons. From a legal perspective, 
it was the first time that US co-operating defendants 
had given evidence against their UK co-accused. 
While the defence at the time made much of the heavy 
incentives given to co-operators under the US regime, 
their testimony was powerful and compelling and was 
instrumental in obtaining the convictions. 
 
Another aspect of the case is its long-term impact on 
our criminal justice system. The case started on the 
same day in 2002 in London and in New York, with 
simultaneous searches. The US case, which used the 
co-operation regime to great effect, resulted within 
weeks of arrest in pleas from most of the defendants 
(coupled with the required extensive co-operation), 
and the trials of the remaining defendants were com-
pleted within three years of the investigation com-
mencing and lasted for a short three weeks. In the 
UK, none of the defendants pleaded, the trial lasted 
eight months and was finally completed over six years 
after the start of the SFO investigation. 
 
The striking differences in the processes between the 
US and UK led to Jessica de Grazia (a former US As-
sistant District Attorney) being instructed to review 
and make recommendations on the tools available to 
the SFO. That in turn led to the advent of US-inspired 

changes such as Plea Discussions and more latterly De-
ferred Prosecution Agreements, which are now used 
to considerable effect by the SFO in corporate cases. 
 
Account Forfeiture and the proceeds of crime 
This case is now making the headlines over a decade 
later for other reasons: the SFO has succeeded in         
obtaining approximately £247,000 of assets using the 
Account Forfeiture powers of the Criminal Finances 
Act 2017 – which of course were not available to the 
Confiscation team at the time of the conviction in 
2008. 
 
During the investigation, Mr Rastogi’s considerable 
assets were analysed, and appeared to have been ob-
tained with the proceeds of his fraudulent scheme. By 
the time he was convicted, those assets had been sig-
nificantly reduced, he was in receipt of Legal Aid and 
his company had been liquidated with available assets 
recovered and distributed by the Liquidator.  
It sends a strong message, therefore, when the SFO is 
tenacious in pursuing assets believed to represent the 
proceeds of crime, no matter how long ago the con-
viction was obtained.  
Whilst the recovery may seem small in comparison to 
the hundreds of millions lost in 2008 by banks in-
volved with the RBG Resources scam, it is important 
to bear in mind, as referred to above, that cash and 
assets belonging to a defendant may well have been 
exhausted before the individual’s trial takes place. The 
interests of the defendant’s family, including wholly 
innocent children, also need to be taken into account 
when considering what is recoverable. Add to that the 
difficulties of multiple cash transactions across nu-
merous jurisdictions, and the difficulties in tracing re-
coverable assets become apparent. It is therefore a 
significant win for the SFO to track down bank ac-
counts containing tainted funds after all this time, with 
the help of relatively new legislative powers. 
 
This case is no doubt a welcome piece of good news 
for the beleaguered SFO. It is clear that the SFO will 
pursue the confiscation of the proceeds of crime long 
after a defendant has been convicted, and that new 
and powerful tools will be utilised to do so. That is 
clearly right – the interests of justice demand it. When 
the beneficial ownership of bank accounts can still be 
opaque, and money can be sent around the world at 
the press of a button, the authorities need to take the 
wins where they can find them. 
 
Author 
Claire Shaw 
Consultant Solicitor 
T: 020 3319 3700 
www.keystonelaw.com 

by Claire Shaw, Fraud & Financial Crime Keystone Law
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Estate Planning  
with a Digital Footprint

The enthusiasm for sizeable gains has captured the  
attention of the FIRE generation (Financial Indepen-
dence Retire Early) who are driving surplus funds into 
this speculative digital gold-rush as an attempt at early 
retirement. Indeed for some, the dream of their            
investment increasing 1,000% or more has become a 
reality. 
 
Given the rising number of estates which now have 
a 'digital footprint', an increasingly important ques-
tion the Gen Z investors may not be concerned about 
right now is what happens to these digital assets 
when they die.  
 
Ownership  
For cryptocurrency and NTFs, the decentralised          
nature of the asset ownership means that there is no 
centrally controlled registry where your ownership 
and title to the asset is recorded. Unlike a share regis-
trar or land registry the assets are essentially owned 
by whoever has the private key (an alphanumeric 
password used to access the digital wallet). In effect, 
whoever has the key is the putative owner and can 
deal with and transfer the asset. 
 
The anonymous nature of the ownership creates 
problems if two people have the private key. Who is 
then the owner? On the face of it there is nothing to 
stop a 10 year old having the key and effective own-
ership. A key holder could declare they are holding 
the assets on trust for several others. 
 
Access 
On death, unless the private key is known and the 
family beneficiaries know the details of the digital        

wallet, there is no way of accessing the assets, or prov-
ing ownership. Research suggest £23bn Bitcoin has 
been reported to be lost. So, what steps can be taken 
to mitigate the risks of these potentially lucrative (but 
intangible) assets becoming inaccessible on death and 
to help create a more robust 'digital legacy' plan? 
 
The first step is to identify crypto assets and to make 
them known to advisers and/or executors. If the per-
son who holds the assets is the only person who knew 
of their existence there will be a problem. It is going 
to be extremely important to keep this inventory up to 
date and to provide details of how to locate the pri-
vate keys, the various wallets and exchange passwords. 
This in itself then becomes a very sensitive document 
and advice should be taken on how to preserve confi-
dentiality, while allowing access in the event of death.  
It is suggested by wallet providers that, in a seemingly 
unsecure and old-fashioned way, you should write 
down your private key and keep it somewhere safe. 
Some suggest that you should ‘split’ your private key 
and put half of the code in your safe and give half to 
e.g. your lawyer. This becomes a challenge when you 
have several keys and wallets and are regularly mov-
ing crypto between different wallets. When Gen-Z in-
vestors are elderly will they still have kept these pieces 
of paper safe? Will they still remember the codes? Part 
of the problem is that many will store all of the infor-
mation on their phone, which is itself unsecure, easily 
lost and may well be obsolete by the time of death. 
That same phone may also act as the wallet itself.  
Who knows whether NFT cryptographic art will       
simply be a curiosity for our grandchildren, or            

Over recent years there has been a flurry of investment in cryptocurrency and  
Non-Fungible Tokens (NFTs). It is estimated that around one fifth of the UK population 
now own at least one form of digital asset. Private Client & Tax Partner, Hayden Bailey 
and Associate, Satjivan Aujla from Boodle Hatfield LLP outline the legal considerations 
around these investments in the long run.  
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possibly worth billions? It is hard enough a task rum-
maging through boxes in our grandparents houses 
after they have died, wondering whether old trinkets 
might be worth taking on the Antiques Roadshow. 
Will a future Antiques Roadshow find people taking 
old flash-drives to computer experts asking them if 
they can help access a wallet to see if there is anything 
of value? The crypto-antique expert will presumably 
ask for the deceased’s private keys. Imagine the frus-
tration if the grandchild can only say ‘I have half of it 
on this scrap of paper’. 
 
After probate, a Will becomes a public document and 
so it not appropriate to include passwords and keys in 
the Will itself. Owners of digital assets should discuss 
with their lawyer who they wish to benefit from the as-
sets on death. The Will can be drafted to include a be-
quest of the assets, provided the executors can access 
them to enable transfer to the beneficiary named in 
the Will, which might be family or even a charity. If 
digital assets are not included as part of an estate plan 
to pass on to beneficiaries, there is a chance that they 
will be sold or liquidated, which may not be the 
owner's intentions. 
 
Some businesses are seeking to promote possible solu-
tions to the problem of accessing the digital assets after 
death. Some businesses offer ‘multi-sig wallets’, which 
can give someone a ‘back-up key’ to be used to open 
their crypto wallets in the case of an emergency. The 
technology is said to allow the owner’s relatives to re-
trieve funds on the owner’s death or to allow a third 
party to do so on behalf of the Will beneficiaries. Owing 
partly to the fast pace of development in NFT technol-
ogy and the evolving law in this area, investors should 
be wary of the security threats posed by cyber-hacking.  
 
Trusts 
It is common to create a trust in a Will.  In that case 
there will need to be a mechanism for the trustees to 
have access to the single private key. The assets are in-
capable of being formally registered in the trustees’ 
collective names, or in the name of a company.  
 
Executors of estates where the deceased held cryp-
tocurrency or NFTs should take advice to avoid risk of 
criticism on how they should deal with these assets, 
particularly if there are ongoing trusts contained in 
the Will.  Cryptocurrency is unlikely to be a suitable 
investment for trustees and trust ownership of NFTs 
is a challenging concept.   
 
Executors and trustees are in a fiduciary position and 
are obliged to carry out the deceased’s wishes under 
the Will trust. Crypto-assets are viewed as a high risk 
asset class, at present often described as a gamble more 
than an investment, and so trustees need to carefully 
consider their duties if such assets are to be retained, 
given high volatility and therefore potential for litiga-
tion from unhappy beneficiaries.  In particular, 
trustees should be mindful of any limits on their pow-
ers of investment and the exercise of their duties of di-
versification etc. These duties should be balanced 
against a perhaps higher risk appetite amongst 
younger settlors.  
 

Tax considerations  
An area where the law has not yet caught up with the 
increase in popularity of NFTs is in the field of taxa-
tion, where there is a dearth of guidance dealing 
specifically with NFTs, both in the UK and globally.  
In the UK, HMRC's recently updated 'Crypto-assets 
Manual' deals principally with cryptocurrencies (al-
though NFTs fall into a slightly different category of 
digital asset).   
Cryptocurrencies like bitcoin are considered by 
HMRC to be 'property' for Inheritance Tax ("IHT") 
purposes which means they form part of the owner's 
taxable estate on death. The price volatility of bitcoin 
and other cryptocurrency over recent weeks alone 
(e.g. huge gains that had been made earlier in the year 
were completely wiped out in a matter of days as the 
price of bitcoin fell to around £20,000) gives rise to key 
considerations.    
One question is whether HMRC will take into account 
the drop in value of these assets when determining the 
IHT liability on death. Broadly speaking, tax is only 
due if the estate exceeds £325,000 in total.  Tax on 
value above that level is subject to IHT at 40%, unless 
a relief or exemption applies. IHT is calculated on the 
value of the assets immediately before death. There 
are IHT reliefs available to executors where assets 
have fallen in value between the date of death and the 
asset is sold, but at present there is no relief given if 
the value of the cryptocurrency falls after death.  The 
rules might be updated in the future, but for now this 
means that executors could in theory be left with a tax 
liability which is higher than the value of bitcoin if 
there are further falls.   
Executors have a duty to obtain the best price reason-
ably possible for assets and so it might be better for ex-
ecutors to sell risky and volatile assets after death to 
avoid these risks. Furthermore, there could be a risk 
that beneficiaries might criticise the executors if they 
have not taken steps to sell high risk assets.   
One particularly difficult issue is determining where 
NFTs are situated for tax purposes.  This is a key issue 
for owners with a foreign domicile whose assets 
abroad may fall outside the scope of UK tax. HMRC's 
view is that cryptocurrencies are taxed in the place 
where the beneficial owner is resident.  They may take 
the same approach with NFTs, especially where the 
underlying artwork is in digital form, although the law 
is unclear on this point.   
Final word 
The rise of cryptocurrencies and NFTs highlights the 
importance of taking advice and ensuring that your 
advisers are aware that you hold these assets so they 
can assist you in managing them.   
This will include advice on the taxation of the asset on 
transfer or death. Consideration should also be given 
to how the assets would be accessed in the event of 
mental incapacity where affairs can be handled by an 
attorney provided they are properly appointed.   
In all cases the nature of the assets are such that great 
care needs to be taken to ensure the assets can be 
passed on, but equally that ownership security is not 
compromised in the process. 
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“Triple Extortion”  
Pressure Tactics - Expansion of  
the Threat Actor’s Play-Book

Threat actor groups are enhancing their approaches 
to ransomware, to expand upon the ever-familiar 
“double-extortion” tactics of 2020; data encryption 
and data exfiltration. However, 2021 is seeing the rise 
of ransomware groups utilising new sophisticated 
“triple-extortion” tactics to further pressurise their vic-
tims into paying increasing ransom demands, thus se-
curing the profitability and reputational growth of 
their criminal practices.  
What are the “triple-extortion” tactics? 
Threat 1: Data encryption 
Historically, a ransomware attack involved the               
encryption of an organisation’s data only. The threat 
actor would deploy malware across its victim’s IT net-
work, which prevented it from being able to access 
files and servers due to encryption, thereby crippling 
the organisation’s business operations. The threat 
actor then offered the decryption key in exchange for 
payment of a ransom. If the organisation refused to 
pay the ransom, and in the absence of viable back-ups, 
all of its data would have been lost.  
Threat 2: Data exfiltration 
In late 2019, threat actors were forced to evolve their 
tactics as their victims successfully managed to restore 
and recover their data, either by rebuilding from the 
ground up, and/or successfully utilising available back-
ups. New tactics were required to increase the pres-
sure on their victims and the probability of payoff. 
Prior to encryption, ransomware groups now often de-
ploy covert tools to exfiltrate the organisation’s data 
and retain a copy for the purpose of further extortion. 
 
In the event that the victim refuses to pay for the           
decryption key, the threat actor utilises its back-up 
plan; threatening to publish the organisation’s exfil-
trated data online if the ransom is not paid. The 
threat to disclose sensitive commercial, financial and 
personal data, or indeed trade secrets, has proven to 
be an extremely effective pressure tactic. The com-
pany is not only forced to consider the commercial 
and reputational damage which disclosure might 
cause, but also the company’s legal and regulatory 
obligations given the risk that personal data relating 
to its employees, clients and key stakeholders may be           
compromised. 
 

Threat 3: DDoS attacks and threatening calls 
2021 has seen the emergence of a third extortion          
tactic being added to the threat actors’ play-book. If 
the organisation does not respond to the original de-
mand for payment in exchange for a decryption key, 
or subsequent threat of a data leak, they may then fall 
victim to a distributed-denial-of-service (“DDoS”) at-
tack where excessive external network traffic is used to 
render their systems inoperable.  
A further tactic gaining traction in 2021, identified by 
cyber-security researchers, CyberPoint, is that ran-
somware groups will now place threatening calls to 
the organisation’s senior management, and also their 
business clients, key stakeholders and third party 
providers. Our recent experience has found that 
threat actors are exerting extra pressure on board 
members and executive officers through telephone 
calls or increasing the number of email recipients on 
ransom demands. We also understand that clients 
have been targeted where specific data has been lo-
cated, with additional smaller ransoms being sought 
from those clients. All of this combined exerts fur-
ther pressure on victims in what is already a testing 
situation.  
It is paramount that an organisation has control over 
both internal and external communications to its em-
ployees and clients after falling victim to a ransomware 
attack, in order to mitigate damage and ensure con-
sistency with its messaging. The threat of the ran-
somware group taking away that control and causing 
unnecessary panic amongst its staff and clients may be 
enough to bring its victims back to the negotiation 
table.  
It is clear that ransomware groups will continue to 
evolve and develop new tactics to compel victims to 
pay increasingly expensive demands. Control over 
communications and bringing the right experts to the 
table early is integral to responding to these new de-
velopments effectively. 
 
Author 
Camilla Elliot 
London - Walbrook 
+44 (0)20 7894 6363 
celliot@dacbeachcroft.com 

The behaviour of ransomware groups of late has been indicative of those who 
seek the limelight. Ransomware gangs, such as REvil and LockBit appear to be 
more than willing to be interviewed so that they can boast about their powerful 
extortion threat tactics and their successful affiliate programs.
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In a new Survey, a Majority of  
Attorneys & Expert Witnesses Call for 
Increased Cryptocurrency Regulation 

A recent Survey conducted by Advice Company [1] has 
found that, while half of the surveyed experts and at-
torneys (49%) see cryptocurrency as very speculative, 
and one-in-five (18%) see it as a fraud or Ponzi 
Scheme, an equal number ‘wish they had bought 
some’ [2]. This interesting study, probably the first of 
its kind, provides a valuable insight into objective, in-
dependent assessment and evaluation, by skilled          
legal and expert professionals, of cryptocurrency, 
blockchain, digital assets and decentralized finance 
client matters, projects and disputes.  And it confirms 
the now rapidly-growing widespread call for tighter 
regulation of cryptocurrencies, and digital asset        
products and services. 
 
The Survey noted that cryptocurrencies have recently 
played a dramatic role in impacting our understand-
ing of financial speculation, cybercrime, and ran-
somware. Ever since breaking onto the scene in 2009, 
cryptocurrencies have continued to remain an in-
tensely polarizing phenomenon. While cryptocur-
rency proponents argue it is a revolutionary new form 
of currency that will democratize finance and change 
the world, others contend it is nothing more than an 
elaborate scam. 
 
The Advice Company survey was interested in what 
highly educated, trained and experienced attorneys 
and experts thought of cryptocurrencies, and it             
solicited responses from a diverse group of such          
professionals, with widely different areas of expertise 
and varying levels of familiarity with ‘crypto’. The  
Survey responses showed a relatively high degree of 
agreement and some common themes:  
• Half of respondents viewed crypto as very                
speculative, and the vast majority believed it  
needs further regulation.  
• Roughly a third (31%) reported personally               
purchasing cryptocurrencies.  
• Many attorneys had already dealt with cryptocur-
rency matters (18%), and many more (55%) expected 
to do so in the future as part of their legal practice.  
 
Bitcoin has little utility value as actual ‘money’. It is 
only marginally exchangeable for other currencies, or 
for paying for goods and services, and is principally a 
tradeable investment instrument, a highly speculative, 
and volatile, ‘store of value’: it can be said ‘to exist only 
to exist’ [3].  There are crypto ‘stablecoins’ and ‘utility 
tokens’ that, by contrast, are conceived from the start 
to be of practical business and social usefulness [4].   
 

One way or another, for the time being,       
cryptocurrencies are undoubtedly here to stay. Digital 
forensics expert Richard Sanders, of CipherBlade, the 
Blockchain Investigation Agency, has commented: 
“Most people will be utilizing this innovation within a 
decade, likely without realizing it … broader society 
can’t ignore the elephant in the room just because we 
don’t like or understand it…”, echoing my own anal-
ysis in an earlier article in this journal: “ … blockchain 
applications … are … here to stay, and the majority 
will be robust implementations by established major 
corporations, with most of us, as consumers, hardly 
needing to know any of the details …” [5]. 
 
However, as I also pointed out, “… [while a] few of 
these [crypto innovations] may prove to be commer-
cially-successful, disruptive game-changers, and usher 
in the possibility of a new global ‘crypto-economy’ 
paradigm … many have tended to have been signifi-
cantly fuelled by the ‘black cash’ of drug-dealers, 
money-launders, traffickers and the like”.  This grow-
ing ‘dark crypto underbelly’ sadly continues to be en-
trenched and confirmed, not least by recent headlines 
such as the FBI’s seizure of millions of dollars in bit-
coin from the Colonial Pipeline Hackers, and clearly 
cryptocurrencies will continue to create growing, and 
new, challenges for law enforcement and the legal       
system. 
 
I recently proposed for the crypto industry a          
self-regulatory protocol, the CryptoSure Trust Model [6], 
and either something like that, or enforced imposed 
statutory controls, will have to be put in place, bring-
ing cryptocurrencies into the embrace of a regulated 
system of Trusted Third Parties operating firmly within 
the Rule of Law. Absent such regulation, we will see a 
continuing escalation of crypto scams, frauds, failures, 
investigations, criminal prosecutions and civil disputes 
which would not be healthy for establishing ‘Decen-
tralized Finance’ as a robust and reliable part of the fi-
nancial system, nor for society at large. 
 
References 
1.  Advice Company (www.AdviceCompany.com) has pro-
vided information and services over the Internet since 1995, 
and its current websites include www.ExpertPages.com.  It 
is headquartered in Sausalito, California. USA.  Contact: 
Gerry H. Goldsholle, ceo@adviceco.com, +1 415.339.6510.  
2.  https://www.pr.com/press-release/840773 
Vast Majority of Attorneys & Expert Witnesses Call for In-
creased Cryptocurrency Regulation in New Advice Com-
pany Survey.  July 20, 2021. 
 

by Dr Stephen Castell CITP

ISSUE 38 IFINAL.qxp_Layout 1  26/08/2021  15:25  Page 26



E X P E RT  W I T N E S S  J O U R N A L       27 AU G U S T  2 0 2 1

More Money, More Problems: 
Construction Disputes Following 
Covid-19

While the vaccine rollout has proven to be a lifeline to 
economic recovery, the opportunity to act unfaith-
fully still exists and will continue to be exploited by 
employees, employers and external fraudsters. Fi-
nancial crime has historically always been an issue in 
the construction sector, and the pandemic has made 
the sector even more vulnerable. From fraud claims 
to contract disputes and delay claims, the industry is 
set for a bumper year.  
 
This article examines the common areas of construc-
tion disputes with the involvement of forensic                 
accountants: 
a) Fraud and financial crime; 
b) Contract disputes and pricing; and 
c) Delays. 
 
Fraud and financial crime  
The construction industry’s exposure to financial 
crime has been heighted by the pandemic. Opportu-
nities for crime within the sector exist across the            

life of a construction project, from fake training             
certification, bribery in procurement, tax evasion, 
price fixing, to misuse of cash and other assets. As well 
as creating opportunities for individuals to commit 
fraud, the pandemic has, in a way, incentivised fraud 
as a survival mechanism for some to cope with the ad-
verse trading conditions the pandemic has created.  
Identifying fraud is a case of knowing where to look 
and what to recognise. Employees, employers and 
third parties are likely to resort to any number of new 
and old techniques, including: 
 
• Cash payment fraud: cash is still heavily used in the 
construction industry, as many contractors and sub-
contractors still prefer cash payments for their serv-
ices. Construction projects are commonly the most 
expensive thing consumers will pay for, who may be 
asked to provide large upfront payments. The place-
ment of a large cash sum into the hands of a contrac-
tor can result in them taking the money and using it 
for something else, leaving subcontractors unpaid 

The Covid-19 pandemic has posed many threats to our way of life over the past eighteen 
months, and the construction industry is no exception. With constant changing of  
Government restrictions, lockdowns and challenging working conditions, the disruption 
has wreaked havoc on the construction industry and impacted every part of the  
supply chain. One consequence of this is the boom in construction disputes and  
alternative dispute resolution procedures. 
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and the job unfinished. By creating a clear cash audit 
trail and minimising the use of cash payments, a       
business can more effectively manage its cashflows 
and identify fraud more quickly.   
 
• Invoice fraud: research by Tungsten estimates that 
construction businesses lose more than £1.8bn from 
invoice fraud each year, the most of all sectors sur-
veyed. This includes those affected by business email 
compromise scams, which have become one of the 
most financially damaging scams of the modern day. 
When the pandemic started, more and more compa-
nies had to quickly adapt to a cyber world whilst 
working from home, which created vulnerabilities in 
their processes and systems and a fertile breeding 
ground for fraud to occur. Enhanced fraud risk train-
ing, with particular focus on cyber security, is para-
mount for a business to keep its employees informed 
of the ongoing invoice fraud risks. Common red flags 
include duplicate invoices, changes in bank account 
details and the receipt of unexpected invoices.   
 
• Supplier fraud: this is an emerging trend that            
coincides with the rise in the cost of building materi-
als (discussed further below). Supplier fraud includes 
the supply of incorrect/low quality goods, or the re-
ceipt of fewer goods than ordered and/or counterfeit 
materials. Construction companies should have a ro-
bust inventory system that effectively manages the in-
flow of materials on a project.  
 
• Theft: after only two weeks of lockdown, in April 
2020, theft from construction sites rose by 50% in the 
UK as thieves looked to take expensive tools, equip-
ment and cash to make quick money. This was in 
stark contrast to the overall 40% drop in crime rates 
more broadly following the implementation of lock-
down measures. Even prior to the pandemic, Allianz 
estimated that the industry lost £800m in 2017 
through theft and vandalism. Whilst external secu-
rity measures are the most obvious protection, other 
internal controls should be in place to deter and avoid 
any losses from staff.  
 
• Tax evasion: making false declarations to HMRC, 
whether it be via falsely claimed deductions, ‘off 
record’ income or abuse of the Construction Industry 
Scheme, is thought to be widespread practice in the 
construction sector. In the annual “Measuring Tax 
Gaps” 2020, HMRC estimated that tax evasion con-
tributed £4.6bn towards the tax gap. Though 
HMRC’s report does not measure this data for indi-
vidual industry sectors, the construction sector has 
traditionally been associated with high levels of non-
compliance. 
 
• Covid-19 support payments: the construction            
industry is often seen as key to economic recovery, 
which results in large cash outlays as part of govern-
ment incentives. This is frequently preyed upon by 
fraudsters who seek to secure these funds illicitly, for 
example by improper furlough/bounce back loan        
applications. 
 
 

The above factors and the construction sector’s high 
exposure to fraud raise the question of how to identify 
when fraud is occurring and how to mitigate the risks. 
Business owners are often best positioned to  initially 
identify anything unusual, particularly when there are 
accounting irregularities in the financial records. How-
ever, to understand the extent of the offence it is im-
portant to engage with a professional to undertake a 
comprehensive review of the business records.  
 
Whilst the pandemic has created greater opportuni-
ties for fraud within the construction sector, fraud-
sters are developing more sophisticated tactics and 
increased digitisation has outpaced the ability of com-
panies to update their systems quickly enough to 
combat the rising fraud cases.   
 
Contract disputes and pricing 
Market indications and the general uncertainty of       
future trading conditions show that 2021 may bring 
the perfect storm of a negative economic environ-
ment, increasing the likelihood of future disputes 
across the supply chain. These factors include mate-
rial and labour supply chain shortages and the un-
veiling of new taxation rules against the already 
challenging backdrop of Brexit. Although construc-
tion is one of the fastest recovering sectors from the 
pandemic, construction disputes have more than 
doubled in 2021 compared to 2020. The average 
value of a dispute in the UK rose to £27.7m last year, 
up from £12.6m in 2019. 
 

ISSUE 38 IFINAL.qxp_Layout 1  26/08/2021  15:25  Page 28



E X P E RT  W I T N E S S  J O U R N A L       29 AU G U S T  2 0 2 1

The source of contract disputes vary considerably and 
include a mix of legacy contracts entered into prior to 
the pandemic and newer contracts, the latter poten-
tially including additional clauses to mitigate the risk 
of the current supply and pricing issues. However, on 
both fronts, cost recovery is paramount following the 
pandemic and the level of working capital required to 
stay afloat in the competitive marketplace is increas-
ing. Construction businesses are therefore keen to       
increase their cash reserves accordingly. 
 
Pricing 
As businesses shift their focus to rebuilding after a 
tough eighteen months, contractors and subcontrac-
tors face considerable risk when pricing new jobs 
given the uncertainty of the last eighteen months. 
Optimistic contract pricing can lead to late payments 
and result in relationships between contractors and 
subcontractors quickly turning sour. 
 
Pricing strategies have become increasingly fraught 
given the inverse relationship that has developed 
throughout the pandemic between supply and de-
mand of materials. Although lockdown restrictions 
caused supply to fall, this was met with increased con-
sumer spending on home improvements. Demand is 
far outstripping supply and consequently the cost of 
materials has skyrocketed. According to the Depart-
ment for Business, Energy and Industrial Strategy, 
the cost of materials for repair and maintenance work 
rose 12.8% between May 2020 and May 2021. On a 
larger scale, in June 2021 construction output 
reached a 24 year high. 
Contracts within the sector are not generally fit for 
volatility, and depending on the wording of the con-
tract, cost inflation may fall onto the contractor or 
consumer. The rise in the cost of materials is so sig-
nificant that contractors who agreed on contract 
prices only months ago may find themselves deep 
into the contract reviewing their pricing and dispute 
resolution clauses.   
 
Force majeure 
A matter of critical importance in these disputes is 
whether the pandemic constitutes a force majeure. 
This is an unforeseeable event that prevents/delays 
performance, either indefinitely or for the duration of 
the force majeure, and it is outside the control of the 
parties to a contract. Force majeure events usually en-
title a contractor to an extension of time and relief 
from liability for delay liquidated damages.  
 
There is no single established principle for force          
majeure in English Law. Rather, the circumstances in 
which it applies depend on the whether a contract 
contains a force majeure provision and the wording 
of the provision. Some contracts treat a force majeure 
as neutral (i.e.the risk lies where it falls), and some en-
title the contractor to recover any costs suffered or in-
curred because of the force majeure. 
 
This means that although some contracts stipulate 
what events would constitute a force majeure, where 
this not the case, there is a lack of clarity on whether 
a force majeure has occurred, and consequently 

whether one or both of the parties’ contractual per-
formance obligations are excused. 
 
The significance of this from an accounting perspec-
tive is that where Covid-19 is not deemed to be a force 
majeure under a contract, the occurrence of the pan-
demic is unlikely to relieve a party from its liabilities, 
and there may be a viable business interruption claim. 
A company’s loss claim can be complex when there 
are several factors at play. This is only exacerbated 
when overlayed with the impact of Covid-19. In such 
scenarios, calling on a professional to quantify the 
scale of the loss is necessary, and would likely involve 
making various assumptions and calculating the al-
leged loss under a number of counterfactual, or ‘but 
for’, scenarios. 
 
Delays 
The pricing and demand issues discussed above give 
rise to another source of dispute: project delays and 
missed deadlines, which is perhaps the most obvious 
claim likely to arise as a result of Covid-19. Significant 
strain had already been placed on supply chains prior 
to the pandemic due to ongoing negotiations from 
Brexit, and Covid-19 has made a bad situation worse. 
Government measures imposed to mitigate the effects 
of the pandemic have further hampered construction 
companies to meet agreed deadlines. Multiple lock-
downs, as well as restrictions on the number of staff 
members permitted on site, have caused production 
to come to a grinding halt for prolonged periods in 
the past eighteen months. In recent weeks, labour 
shortages have been particularly acute following the 
NHS Covid app ‘pingdemic’. In the first week of July 
alone, more than 500,000 people in the UK were 
‘pinged’ by the NHS Test and Trace app, which re-
sulted in thousands of tradespeople and lorry drivers 
self-isolating, causing further delays across the supply 
chain. 
 
The timing of delays is important when assessing the 
availability of relief due to Covid-19 and will vastly de-
pend on the individual contract provisions. If a party 
is entitled to delay claims, it is vital that there are suf-
ficient records to support the additional cost and time 
incurred, and any financial loss.  
 
Failing to meet deadlines as part of a construction 
contract on grounds of the inability to obtain materi-
als can have serious legal ramifications, and it is ques-
tionable whether the inability to obtain materials is an 
adequate defence in the eyes of the law for a party to 
justify delays. We therefore expect to see such mat-
ters tested in Court in the coming months. 
 
Conclusion 
Following the onset of Covid-19, the scope for           
disputes in the construction sector has never been 
higher. Current reports show that 3 out of 4 contrac-
tor disputes relate to Covid-19, and the risk of a steep 
rise is imminent. Disputes in a post Covid-19 world 
are likely to centre around fraud, spikes in material 
costs and delayed projects, and we expect it to carry 
on well into the future.  
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Where’s The Beef? Insufficient  
Evidence to Support Butcher’s  
Passing off Claim Against Lidl

PWS alleged passing off against Lidl based on use of 
the mark WARREN & SONS in relation to a range of 
meat products sold between 2015 and 2020.  
PWS’s business was significant in and around  
Launceston. It had a very limited online retail busi-
ness and a significant wholesale business through 
which it mainly supplied leading restaurants/shops in 
London and elsewhere (for example, Claridge’s and 
Harrods). Lidl used the WARREN & SONS mark na-
tionwide, including in a Lidl store in Launceston close 
to PWS.  
The evidence indicated that there was some knowl-
edge of (and customers from) PWS outside the im-
mediate local area but neither was very substantial. 
Attempts at a more precise evaluation of exactly where 
customers lived were, on the evidence, impossible, be-
cause records were not kept of where people who 
came into the shop were from. Ultimately this was not 
a critical issue for the case partly because even if there 
were more customers there was very limited evidence 
of an overlap between them and those who shopped 
in Lidl for meat.  
The manager with overall responsibility for the 
Launceston Lidl store gave evidence that the first she 
heard of PWS was when Lidl’s legal department told 
her about the case. This was considered to be of “some 
significance” in considering whether there was likely 
to be much overlap in customers. The judge felt that if 
even an individual such as this, local to the area and 
working in food retailing had not heard of PWS, it was 
unlikely that a significant number of ordinary Lidl cus-
tomers further afield would. The differences in the 
product ranges of PWS and Lidl under the WARREN 
& SONS brand were clear: PWS was very high end, 
selling unusual and specialist cuts such as rare breeds, 
with some less expensive products; Lidl was rather in-
expensive with a few high-end products. That was re-
flected in the customer mix, which further supported 
a finding that outside of Launceston there would be 
very few Lidl shoppers who would have heard of PWS. 
 
There was some evidence of actual consumer               
confusion: a consumer email sent to PWS noting its 
excellent gammon chops that the consumer had pur-
chased in Lidl and asking if there was anywhere else 

nearby it could purchase the product, and other 
emails dated between 2016-2019. However, a lot of 
the evidence of alleged confusion, when examined, 
showed a good deal of “enquiries-whether” and very 
limited “assumptions-that”, as the judge neatly put it.  
Seventeen emails received, when hundreds of millions 
of Lidl products had been sold, was a very small           
proportion.  
Connections with PWS appeared to have been made 
from Internet searches by consumers trying to find 
contact details:  
l PWS was unknown to them prior to their search.  
l None of the email authors gave evidence, so it          
wasn’t possible to ascertain the extent to which there 
was confusion, how it arose or how long-lasting it was.  
l None of the email authors purchased Lidl products 
thinking they were PWS’s. 
 
These were sporadic and short-lived instances of cus-
tomers making mistakes and did not indicate that 
there had been significant consequential damage to 
PWS’s goodwill.  
Three of the witnesses of alleged confusion gave oral 
evidence. The judge dealt with these in some detail 
because they illustrated the risks of taking evidence of 
confusion of this kind wholly at face value.  
One witness did a Google search for WARREN & 
SONS and found PWS’s website. On contacting them 
and being told they did not supply Lidl, he said: “This 
then made sense to me, as having looked at the 
claimant’s website, they seemed to be above supply-
ing a discount supermarket such as Lidl.” The witness 
had apparently reached that view even before PWS 
confirmed they did not supply Lidl.  
Often what appeared to be an assumption of a            
connection of WARREN & SONS branded products 
with PWS was much closer to a question whether 
there might be such a connection, rather than of any 
genuine deception. Not a single instance of confusion 
was given in evidence from the Launceston Lidl, less 
than a mile away from PWS’s flagship store and where 
WARREN & SONS produce was available for years. 

by Matthew Dick - Partner, Solicitor London & Munich - www.dyoung.com 
 
The claimant (PWS), a high-end family butcher in  
Launceston, Cornwall had traded under the marks  
PHILIP WARREN and PHILIP WARREN &  
SON from around 1980, as well as the logo (right).
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Although not definitive, given the sheer magnitude of 
sales and the “optimum” conditions for confusion to 
arise in that context, the absence of such evidence was 
more important than it may be in other cases.  
There is no reliable way of determining how much 
confusion there is in such cases. PWS contended that 
the fact that some consumers had sent emails sponta-
neously suggested that there may be much more con-
fusion than was reflected in the evidence. Lidl noted 
that millions of packs of their products had been sold 
and the fact that there had been so little comment sug-
gested there was very limited confusion. There had 
also been extensive attempts to identify confusion and 
only the most limited amount had come to light. The 
court felt these points had real substance.  
A passing off claimant must in general show that it has 
sufficient goodwill likely to suffer substantial damage 
as a result of the defendant’s use of the mark in ques-
tion. The alleged misrepresentation must have de-
ceived or be likely to deceive; and the claimant must be 
likely to suffer damage by such deception. Mere con-
fusion which does not lead to a sale is not sufficient, 
but it is sufficient that the defendant misrepresents its 
goods in such a way that it is a reasonably foreseeable 
consequence of the misrepresentation that the 
claimant’s business or goodwill will be damaged.  
There is a distinction which is often difficult to draw in 
practice between deception and “mere confusion”. 
Previous case law (such as Reed Executive plc v Reed 
Business Information Ltd) suggests that the distinc-
tion lies in the difference between an assumption 
made by the relevant public and the public merely 
wondering whether there is a connection. The court 
agreed with this, both having significantly different 
consequences for a claimant’s goodwill. 

Importantly, any misrepresentation must be more 
than transitory and likely to be operative. It is not suf-
ficient that a purchaser may be misled or caused to 
wonder whether there is a connection with another 
trader initially, but that misunderstanding (or ques-
tion mark) is dispelled before any material step is 
taken. It is also not necessarily enough if a defendant’s 
actions cause limited and/or temporary confusion.  
PWS alleged that Lidl’s actions justified a financial 
award running into tens of millions of pounds (use 
had already ceased). A claim of that nature and mag-
nitude must be based on comprehensive, solid and co-
gent evidence. While it cannot be too critical of passing 
off evidence, given the difficulties in obtaining such, 
there comes a point when it is so limited or equivocal 
that the court is reduced to speculation as to what 
might be in consumers’ minds.  
The court concluded overall that, while PWS had  
considerable goodwill in Launceston and the sur-
rounding area, and in the high-end wholesale trade, 
and notwithstanding similarities in the respective 
marks, it had not been proved that Lidl’s use of WAR-
REN & SONS constituted passing off.  
Put simply, there was insufficient evidence of a signif-
icant level of operative misrepresentation to any cate-
gory of PWS’s customers. 
 
The take-home message for brand owners is clear: be 
sure to register your trade marks. In the absence of a 
registration, a UK trader is left to rely on the law of 
passing off. As this case confirms, such a claim can be 
very difficult to sustain, even when there has been 
some evidence of actual confusion.

Uniper  
Technologies Limited 

Energy Experts 
 

Uniper Technologies is the engineering arm of the global energy utility. We are one of the foremost energy sector specialist consultancies providing 
engineering and technical services in every aspect of power plant development, asset management,  
operation and decommissioning. 
 
Our capabilities are independent of Original Equipment Manufacturers and based on extensive experience in competitive electricity markets.  
Our focus is on helping customers optimise their asset performance to meet local market requirements. 
 
Uniper Technologies’ footprint of experience covers many countries in Europe as well as in Russia, Turkey, South East Asia, North and South  
America. 
 
We offer an independent Expert Witness role for insurers and 3rd party companies from root cause analysis, through to arbitration and court  
representation. 
 
Our expertise covers the following: 

Conventional power generation Hydro power generation Wind power generation 

Gas supply (inc. LNG) & storage Energy from waste 

Asset performance (capacity, availability, reliability, flexibility, efficiency, & cost) and risk management (safety, environmental, regulatory).

Uniper Technologies Limited, Technology Centre, Ratcliffe on Soar, Nottingham NG11 OEE - Area of work Global 

Tel: +44 7841 057 508 - Email: david.a.potter@uniper.energy  - Web: www.uniper.energy  

ISSUE 38 IFINAL.qxp_Layout 1  26/08/2021  15:25  Page 32



E X P E RT  W I T N E S S  J O U R N A L       33 AU G U S T  2 0 2 1

Full disclosure: The Impact of the  
Disclosure Pilot Scheme on the Work of 
Lawyers & Forensic Technology Experts  

We are now two years into the Scheme’s three year 
pilot with scrutiny from the courts, parties and ob-
servers. One area that has seen change over that time 
has been how the role of forensic technology experts in 
disclosure has developed. It is impossible to determine 
with precision to what extent this has been caused by 
the Scheme as opposed other shifts in litigation and 
disclosure processes. However, in this article Burges 
Salmon and FRP Advisory identify how forensic tech-
nology experts’ roles in disclosure have changed in         
recent years by considering three key issues: the 
Scheme; proliferation of client data; and changes to the 
technology used to undertake disclosure. 
 
The Scheme - evolution and revolution 
In many respects aspects of the disclosure process 
under the Scheme have remained similar to the pre-
vious rules under Civil Procedure Rule (CPR) 31.  
Many of the principles in the Scheme will be familiar 
– reasonableness and proportionality – but they are 
now at the forefront.2 Parties are still expected to         
detail where data that is potentially relevant to the dis-
pute can be found, and how it can (or cannot) be ac-
cessed; previously this was in the Electronic 
Documents Questionnaire and is now in the Disclo-
sure Review Document. Forensic technology experts 
continue to be engaged in disclosure (as they were 
prior to CPR 31). 
 
However, the Scheme has made significant changes 
to the disclosure process in cases where it applies.  
This has also affected how and when forensic tech-
nology experts are engaged for disclosure. To take a 
few examples: 
Emphasis on early engagement 
- Whilst parties have always been obliged to preserve 
documents, these obligations are now codified in the 
Scheme.  Particular actions need to be taken at par-
ticular times, such as contacting third parties who may 
hold relevant data.    
- This has emphasised the importance of identifying 
data sources of potentially relevant documents with 
precision and ensuring the right technical steps are 
taken to preserve those documents.    
- This is often a fact-specific exercise but also raises 
technical issues requiring close work between the 
lawyers and experts.  
- In FRP Advisory’s experience, their forensic tech-
nology experts are now more frequently engaged at 

the earliest stages of litigation to work with lawyers 
and a client (and their IT team) to ensure data iden-
tification and preservation is performed correctly  
No default disclosure option 
- Previously, parties had a choice from a ‘menu’ of         
disclosure options and the court retained great flexi-
bility in being able to order any form of disclosure 
“that the court considers appropriate”.3    
- However, parties often defaulted to what was known 
as standard disclosure, a broad, search-based ap-
proach that was considered to be a reason that dis-
closure could often involve significant numbers of 
documents and, consequently, costs.    
- The Scheme makes clear that there is no default ap-
proach to disclosure under the Scheme – but identi-
fying the “right” approach requires careful thought.    
- The parties have the choice of five approaches–         
Extended Disclosure Models – to take in respect of 
each issue or category of document, and will need to 
agree, if possible, which Model should be used in each 
case.    
- Which one is most suitable will depend on the facts 
but will also depend on certain factors that must be 
considered under the Scheme. These include the 
number of documents, the ease and expense of            
retrieval, and the need to ensure that the case is           
dealt with expeditiously, fairly and at reasonable and 
proportionate cost.     
- In order to answer those questions, and for a party 
to provide statistical-driven justifications for (or 
against) a particular Model, forensic technology ex-
perts can find themselves consulting during earlier 
stages of a case ensuring the necessary data is available 
and viable. 
 
Co-operation is crucial 
- There has been repeated emphasis in case law re-
garding the Scheme of the need for parties to co-op-
erate in order to agree, where possible, each party’s 
approach to disclosure.4 The result is that forensic 
technology experts may find themselves taking part 
in calls with lawyers and other experts representing 
each party, or reviewing related correspondence, to 
discuss each party’s disclosure proposals.  
 
Data, data, everywhere 
There has been an increase in the amount of data        
potentially subject to disclosure exercises, driven in 

The Disclosure Pilot Scheme (the Scheme) – which governs the procedural rules of 
disclosure in a significant number of civil cases in England & Wales – was  
introduced to bring about a “culture change” to how disclosure is approached.1 
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part by the growth in the number of devices and tech-
nologies used to send and receive information. We 
have probably experienced this personally.  We, and 
a party’s employees or agents, may now:  
- use multiple devices for communicating: laptops; 
tablets; phones and more, with the potential for            
duplication between work and personal devices. The 
result is that relevant data may be stored, and need to 
be collected from, multiple devices.  
- send data through various mediums: email; Slack; 
WhatsApp; LinkedIn; Microsoft Teams; Zoom; and 
so on.  Different technical approaches will be required 
to identify, preserve and collect that data.  
- have continued communications through multiple 
devices/mediums; a conversation could start as an 
email chain, move to What’s App or Zoom and then 
end with a telephone call. Being able to identify gaps 
in communications and complete them with different 
sources may be required to fully respond to various 
parts of the Scheme 
 
This is also likely to have been compounded by the 
changing working patterns accelerated by Covid-19.  
Businesses were quick to adopt new technologies and 
devices to maintain business as (close as possible to) 
normal.  How many video conferencing or internal 
messaging systems have we tried but no longer use 
which may contain text conversations that could be 
relevant to a business decision that is later challenged?   
 
The proliferation of data has been a trend for a while.  
The Scheme was introduced, in part, because the 
amount of data that parties were collecting, review-
ing, and in some instances disclosing, as part of liti-
gation was increasing. The disclosure process needed 
to be updated to better respond to the increasing 
amounts of potentially relevant data.  
 
But the amount of data has been increasing.5 The        
impact of this on disclosure is that what once may 
have already seemed like finding a needle in a 
haystack may have been exacerbated further. More 
documents may be potentially relevant to a dispute 
(more needles) and a client’s data sources may be 
handling more data from which those documents 
need to be extracted (more hay). 
 
The proliferation of data is not an issue solely for         
disclosure under the Scheme.  The Scheme does not 
apply to all types of disputes; for example certain 
types of litigation (e.g. procurement), arbitration, and 
regulatory investigations. Forensic technology experts 
are likely to have found that issues around data pro-
liferation affect those types of cases, too. 
 
Technology is changing 
The role of technology in the disclosure process has 
also been changing. 
 
In terms of collecting data, not all communication 
channels are the same from a technical perspective.  
Collecting emails from Outlook on Office 365 is not 
the same as collecting from, say, teamwork commu-
nication platform Slack. The types of data they pro-

duce, and how they organise that data, will differ.  
That affects how the data is collected and how it can 
be viewed when reviewed: for example; are all com-
munications seen as part of the same document or 
separate documents, allowing documents from other 
sources (e.g. emails) to be seen in the right timeline?  
The lawyers and experts identifying these issues in 
advance means that the data can be processed in a 
way that meets the disclosure review requirements. 
 
Each technology company will offer a different          
process for disclosure (if at all); collecting data from 
Slack, for example, means using Slack’s own discov-
ery application programming interface.6 Experts are 
likely to need to take a different approach to each 
data source. 
 
There has also been increased acceptance of technol-
ogy to assist with review. The Scheme does have a role 
in that adoption – it requires parties to discuss how to 
use technology to assist with conducting a propor-
tionate review.  This reflects the growing amount of 
data and the possibility that it will be part of the dis-
closure process; if a party has more than 50,000 doc-
uments to review and decides not to use technology 
to assist in that review they have to explain why.  But 
use of technology assisted review started outside of 
the Scheme 7  and continues to be adopted in disputes 
to which the Scheme doesn’t apply. 
 
As for reviewing data, the technology available to 
lawyers, clients and experts has changed, too.  The 
edisclosure/ediscovery industry is growing.8 There 
have been new entrants to the market, increased in-
vestment in new technology products and services, 
and increasing price competition. But technology is 
not a panacea; some tools will be more effective than 
others (think of the adage there is more than one way 
to crack a nut). Forensic technology experts will need 
to work closely with lawyers and clients to identify 
what they require in order to identify the best            
technology and methodology for their needs.  
 
Conclusion 
Some may say that the Scheme has made the           
disclosure process more complex in part or whole.9 
Additional stages and documents, some of which are 
earlier in the process may give that appearance.  
However, whilst it is acknowledged that the Scheme 
has undoubtedly ushered in significant changes, it is 
impossible to determine their impact scientifically; 
there is no parallel universe in which the Scheme 
does not apply.  Drawing comparisons with cases be-
fore the Scheme only goes so far; every case is fact 
specific and the simple proliferation of data and tech-
nological adaptation over time would likely have al-
ways led to more complex disclosure exercises. 
 
Disclosure is often a lengthy, complex and iterative 
task because of the volume of data involved. Forensic 
technology experts will be familiar with the Electronic 
Discovery Reference Model (EDRM) – an industry 
standard approach to understanding the various 
stages of a disclosure process.   Lawyers may be less fa-
miliar with it; EDRM is not referred to in case law or 
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the White Book.  But the EDRM emphasises how 
every stage of disclosure is specialist and can affect an-
other: problems with identifying potentially relevant 
documents and their sources affects the ability to pre-
serve documents appropriately, and increases the 
overall technical expertise required to ensure the          
disclosure process is performed correctly. FRP have 
found that this is particularly true with the first stages 
of the EDRM and have seen a shift away from con-
sulting on types of data in a case, towards consulting 
on information governance and identification from 
the outset. 
 
In this regard, whilst technological tools for disclosure 
may make some aspects of the task more straightfor-
ward, they actually require greater expertise, preci-
sion and thought to ensure that they are used 
effectively. 
 
Whichever of these themes may affect a dispute, it will 
still be the case that experts, lawyers and clients are 
now more likely to need to collaborate and take a 
holistic view on disclosure from an early stage. 
 
This article was written by Tom Whittaker and 
Suzanne Padmore of Burges Salmon, and Harry 
Trick of FRP Advisory. 
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Justin has acted as expert and single joint expert on many occasions.  
He is regularly appointed as a party representative in adjudication  
proceedings by referring or responding parties and is often instructed  
by solicitors to support adjudication proceedings for claimants or defendants.  
Justin also specialises in project management, quantity surveying and 
project monitoring for commercial projects and international super-prime 
residential projects in places such as London, Gibraltar, the Cayman 
Islands and UAE.
 
Tel: +44 (0) 203 740 0160 
Mobile: +44 (0)7932 940 000 
Email: justin.sullivan@adair.co.uk 
Website: www.adair.co.uk 
Adair Ltd, 20 North Audley Street, Mayfair, London, W1K 6LX
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Essex County Council  
v UBB Waste (Essex) Limited

The plant, the Tovi Eco Park facility, was subsequently 
built and received its first consignment of residual 
waste in November 2014. However, part of the com-
missioning process involved acceptance tests which 
needed to be passed before the extended planned ser-
vices commencement date of July 2015. Unfortu-
nately commissioning did not go as planned and the 
plant was seriously underperforming. It failed to pass 
the test by this date or the acceptance longstop date of 
January 2017.  
ECC sought a declaration that they were entitled to 
terminate the contract under clause 67 of the contract, 
as well as to substantial damages. They alleged that 
UBB had failed to design and construct the facility to 
the requisite standard which would ensure that it 
passed the acceptance tests. Their failure to pass these 
tests by the longstop date was a contractor default.  
UBB contended that it was not the design which was 
the problem, but rather the ’mix’ of waste which they 
were being sent by the Council. It argued that it would 
have passed the acceptance tests had it received the 
type of waste envisaged by the contract. ECC had 
failed to engage with them adequately in the review 
process. Had they agreed to necessary modifications 
to the plant, and given UBB an extension of time, the 
waste composition problems would not have been an 
issue, and the facility would have been ‘deemed’ to 
have pass the test in July 2016. ECC should therefore 
pay damages equalling the combined amount of the 
payments they had lost out on since that date. Further 
they argued that the contract contained an implied 
term requiring the parties to act in good faith, and 
that ECC had breached this in a number of ways.  
Not only did UBB deny that ECC was entitled to ter-
minate the contract, but it alleged that ECC was in 
breach of contract themselves, and counterclaimed for 
damages of over £77million.  

    If you’re going to make rubbish,  
be the best rubbish in it.” 

Richard Burton  
The case was heard in the Technical and Construc-
tion Court before Mr. Justice Pepperall. He agreed 
with ECC that the true cause of the facility’s failure to 

pass the acceptance tests had nothing to do with any 
acts or omissions by ECC, but everything to do with 
‘serious design errors’. It appeared that UBB had 
overestimated the density of the refuse so that the fa-
cility was substantially undersized for the actual quan-
tity of waste it needed to process. This was a 
miscalculation by UBB rather than an incorrect ‘mix’ 
of black bag waste. 
 
The Judge held that UBB was in breach of contract 
and ECC was entitled to over £9 million in damages 
(and continuing losses of nearly £1million per month). 
They were in breach for unilaterally modifying the 
plant and thereby operating a modified plant in 
breach of planning permission, not for design and 
construction failings. The damages represented the 
figure that ECC had expended as a result of UBB’s 
failure to process the waste as the contract stipulated. 
UBB was also entitled to £0.75 million compensation 
when deliveries had had to stop at one point, on the 
grounds that this was an employer risk under the con-
tract. The Judge confirmed that there was an implied 
term that both parties should act in good faith. This 
was based on the fact that it was a long term contract, 
it required a high level of communication and co-op-
eration and there were indications that the parties’ in-
tention was to perform their roles with integrity, trust 
and confidence in each other. The implied term had 
not however been breached and it was noted by the 
Judge that it was somewhat ironic that UBB had al-
leged a breach by ECC as they themselves had been 
guilty of a series of concealments throughout the pro-
ject. The Judge refused UBB leave to appeal, mean-
ing that it would have to approach the Court of 
Appeal for permission to do so. 
 
An interesting aside in this case is the comments the 
Judge made about expert witnesses. He was very          
critical of the use of a technical expert witness by UBB. 
The witness had been managing director of a          
company which had advised UBB in relation to the 
earlier design and construction phases of the project. 
This was an obvious conflict of interest and the expert 
should have known that his roles as consultant and 
witness could not co-exist. Expert witnesses should be 
independent, impartial and objective.  

This case goes back some nine years. In May 2012 Essex County Council (‘ECC‘) 
 contracted with UBB Waste for the design, construction, financing, commissioning,  
operation and maintenance of a 417,000 tonne capacity mechanical biological waste  
treatment plant. It was to be situated in Basildon and would process the county’s “black 
bag” household waste. The facility was to be capable of extracting recyclable materials  
before shredding and composting the remaining waste in “biohalls“. This would reduce both 
its volume and its biodegradable content. A 25 year term was agreed between the parties  
under a private finance initiative. The contract value was reputed to be worth some £800 
million over its lifetime.
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Link: Essex County Council v UBB Waste (Essex) Ltd 
[2020] EWHC 1581 (TCC) 
www.bailii.org/ew/cases/EWHC/TCC/2020/1581.html 
 
Expert Evidence prides itself on assisting throughout 
the legal process where required and is a professional 
firm concentrating on the four main areas of dispute 
resolution; acting as expert witnesses in financial liti-
gation, mediation, arbitration and adjudication. The 
firm has a civil, criminal and international practice and 
has advised in many recent cases. Areas of specialisa-
tion include banking, lending, regulation, investment, 
and tax.  
Ask a question about Expert Witness services.  
Expert Evidence 
36 Old Park Avenue, London SW12 8RH, 
Tel: +44 20 7884 1000-  Mobile: +44 7769 707020 
Email: enquiries@expert-evidence.com 
www.expert-evidence.com 
 
 
Disclaimer: The above case summary is derived from publicly available 
information and is not intended to be anything more than a statement of the au-
thor’s views on the salient factors of the case. It is not intended and should not 
be understood to be legal advice of any sort. All views are solely those of the au-
thor and no use of the summary should be made without statements being 
checked against the source of information. Expert Evidence Limited takes no re-
sponsibility for the views expressed. The copyright of the summary is owned by 
Expert Evidence Limited but may be used with written permission which may 
be forthcoming on application through the contact us page. This news item is 
not intended to imply or suggest that Expert Evidence Limited was involved in 
the case, only that it is considered an interesting legal development. 

Eur Ing Dr. Robert Brown 
Electrical, Electronic and Control Engineer 

Providing consulting and expert witness services to the legal, 
industrial sectors. media and private individuals.  

 
An expert witness in the fields of electrical, electronic and control engineering.  A renowned expert in the operation and design of 
electrical fuses, circuit breakers and other electrical fault protection systems, specialising in how these devices operate in domestic 
and industrial systems with relevance to the faults generated by domestic appliances and industrial equipment. 
 
Robert’s expertise also includes the design and operation of electrical and electronic control systems for domestic and industrial  
environments including cable wiring, electrical current switching, electrical power generation and utilisation, automatic  
(computer) control of domestic and industrial process, sensory and sensor systems including parameter data capture and accurate 
data ‘representation’. 
 
Robert has provided expert and legal representation, acting as a single joint expert in numerous cases, having also acted as an expert 
working directly with private individuals, solicitors, barristers and other legal professionals. He has extensive court experience ranging 
from International Courts to County Courts. 
 
Robert also has media experience having appeared on national television for the BBC, giving advice and evidence for the consumer 
protection series of programs ‘Don’t get done get DOM’ and XRay, BBC Wales version of ‘the popular primetime BBC program 
‘Watchdog’ 
 
Robert undertakes instructions nationwide 
Telephone: +44 (0) 1777 709175 - Mobile: +44 (0) 7976250624 
Email: robertbrown@robertbrown.uk.com -  Web: www.robertbrown.uk.com 
Suite 5, Newcastle House, 37 Bridgegate, Retford, DN22 7UX  
 
 

Alvarez & Marsal Disputes and Investigations LLP 
Expert Forensic Accountants 

 
Alvarez & Marsal Experts have testified in court and arbitration hearings  

worldwide. Setting a standard for robust expert accounting, valuation and  
economic evidence, our Experts’ evidence provide a basis for assessment of quantum 

claims in major litigation and arbitration matters whenever and wherever a dispute 
arises. Our Experts are recognised globally as leaders in their field. 

 
Our experience covers UK High Court, Hong Kong, Singapore and US courts;  

ICC, LCIA, DIAC, HKIAC, SIAC, ICSID and UNCITRAL arbitrations.  
Our disputes practice, with offices worldwide, deals with issues of accounting,  

economics, valuation, quantum, technology and construction disputes.  
Additionally, many of our senior people have spent a career in industry before 

 joining A & M, thus providing law firms access to real world expertise. 
 

Our Experts; 
Mr Luke Steadman: FCA (2010) - Mr Julian Jones: ACA (1993) 

Schellion Horn - Trevor Dick - Gary Davies - Andrew Flower - Chris Williams  
We have experience of; 

Giving Evidence in Court - Single Joint Expert 
Qualified/professionally competent to undertake the following forms of ADR: 

Arbitration - Expert Determination - Mediation  
Number of reports instructed to provide within the past 3 years: 35 to 45 

Number of times given evidence as an expert witness in court  
within the past 3 years: 15-20, Number of new instructions from solicitors  

per year: 30 to 50 
 

Contact Name: Luke Steadman 
Tel: 020 7072 3286 Email: lsteadman@alvarezandmarsal.com 

Website: www.alvarezandmarsal.com 
Park House Finsbury Circus, London, EC2M 7EB 
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What Makes a Good Expert  
Witness in Environmental Disputes?

Sarah coordinates a team of senior consultants who 
provide expert opinion and witness services in a wide 
range of commercial and contractual disputes, insur-
ance claims, criminal cases, and public and planning 
enquiries. In this article, Sarah shares her experience 
of what makes a good expert witness and the pitfalls 
to avoid. 
 
Clearly, having suitably qualified and experienced 
consultants with specialist expertise relevant to the 
specific issues of the case is one crucial success factor in 
providing expert witness services. Recent cases that 
our experts have been involved in range from alleged 
breaches of environmental permits and the waste duty 
of care code of practice, to disputes relating to the con-
struction and performance of energy from waste in-
frastructure, so there must be other, more common, 
factors involved.  
 

Most importantly, an expert should understand and 
be up to date with the criminal and civil procedure 
rules, which should ensure that all expert reports are 
consistent with current court rules, practice and pro-
tocols. Fundamental to these rules, is that expert wit-
nesses must understand that their role is to be 
unbiased and accurate, and that their obligation is to 
the court. It is not the role of an expert to advocate 
for their client and any expert found to be doing so 
will ultimately do their client a disservice. This has 
been highlighted in a number of recent cases where 
the expert’s impartiality has been criticised by the 
judge.  
 
It’s not uncommon for experts to come under pres-
sure from their clients to provide more supportive 
opinions. In Ricardo’s experience, this is especially 
true where clients feel they are being subject to harsh 
treatment by the opposition. This sometimes can 

Sarah Lovell, expert witness lead at Ricardo (the global  
environmental, engineering and strategic consultancy), is a  
specialist in waste permitting and regulatory compliance. Sarah has 
acted as an expert witness since 2019 and applies her experience as 
a consultant, and previously a regulator for the Environment 
Agency, to a range of commercial disputes and criminal  
proceedings. In addition to providing pre-action advice, she has  

authored numerous court compliant reports and has given evidence in court under 
cross examination twice. 
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Expert Witness Service  

from a trusted global environmental consultancy 

Ricardo’s experienced specialists provide expert opinion and witness services  
in commercial and contractual disputes, insurance claims, criminal cases, and  
public and planning inquiries.

▪   Waste and resource management 
▪   Waste to energy technologies 
▪   Renewable energy and power networks

Contact expertwitness@ricardo.com | +44 (0)1235 753000  
or visit ee.ricardo.com/expertwitness for more information 

▪   Air and environmental quality 
▪   Chemical risk 
▪   Water management

occur because many of the regulations affecting waste 
activities are used as policy tools and are designed to 
drive particular behaviours.  
 
For example, Landfill Tax is charged on materials        
disposed of at a landfill site as an incentive to minimise 
the amount of material produced and the use of non-
landfill waste management options. Since 1 April 
2018, this tax has been extended in England and 
Northern Ireland to apply to material disposed of at 
an unauthorised site,as set out in ‘Excise Notice LFT1: 
a general guide to Landfill Tax’(published by Her 
Majesty’s Revenue and Customs (HMRC) and up-
dated 9 April 2020). When waste – including waste 
thatis readily recyclable such as wood – is illegally dis-
posed of (deposited without a permit),landfill tax is 
applied to that waste at the standard rate.No credits 
are available and a penalty of up to 100% may also be 
charged depending on HMRC’s view of the level of 
assistance provided to them by the operator of the 
unauthorised site. At unauthorised sites,the tax is also 
chargeable by weight and the weight of material will be 
determined by reference to the volume of the disposal. 
Once the volume of material has been estimated, it will 
be multiplied by the conversion factor 1.5 to deter-
mine the weight (regardless of waste type).  
 
To the uninitiated defendant, this can seem punitive, 
especially for waste types that would, under normal 
market conditions, be recycled and so would not typ-
ically be subject to Landfill Tax at all. The key issue 
being whether the waste has been disposed of at an 

unauthorised site. If it has, there is no reasonable          
argument that Landfill Tax doesnot apply at the         
standard rate. 
 
In cases such as this, it is important that an expert has 
the ability to make complex technical issues under-
standable and provide clear explanations for the basis 
of their opinion that are reasonable, and evidence 
based. This can be as valuable to their client as it is to 
the court, as it can usefully inform any decisions            
regarding which battles to pick. 
 
No client would welcome a judge’s criticism of their 
expert’s credibility. Therefore, a well-reasoned report 
that has undergone a process of internal quality            
assurance to effectively ‘stress test’ its conclusions will 
help guard against this.  
 
A good expert witness will be cognisant of their own 
limitations and will only make statements that they can 
justify. They should be able to recognise questions to 
which the answer would be outside their area or areas 
of expertise and respond accordingly – including ad-
mitting where they don’t have the expertise to pro-
vide an opinion. However, this should not be 
perceived as a weakness. The more resilient the opin-
ion an expert gives, the harder it is for the opposing 
counsel to challenge and more likely it is that the judge 
will be able to agree with an expert’s report in full. For 
me, as an expert witness, there is no higher accolade 
I can receive. 
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Experts must also be careful to avoid any conflicts of 
interest (perceived or otherwise) and openly disclose 
any possible conflicts prior to their involvement. In 
cases where there is a clear conflict of interest –for        
example, there is a personal relationship between the 
expert and the instructing party (or the opposition) –
it would be inappropriate to accept such an instruc-
tion. There are also other, less clear situations that 
could amount to a conflict of interest and so should be 
disclosed to the instructing party along with any pro-
posed mitigation at the earliest opportunity. For ex-
ample, where another expert employed by the same 
consultancy is acting in another capacity related to the 
same case. 
 
In summary, an expert witness’s duty is to the court. 
Therefore, their value to your case lies in establishing 
and maintaining utmost credibility with the judge. In 
turn, this relies on the ability of your expert to demon-
strate their independence and the robustness of their 
opinion, just as much as their subject matter expertise. 
 
Ricardo’s expert capability is founded in the extensive 
experience and diverse backgrounds of our senior 
specialists in waste, energy, water and air quality, which 
is founded on our direct experience in regulation, in-
dustry and policy. Crucially, we understand that while 
the opposition counsel is likely to want to try to              
discredit your expert, choosing a consultant who 
demonstrates the highest levels of integrity and avoids 
bold, if apparently helpful, claims unless they can be 
reasonably substantiated, is the surest way to avoid this 
being able to undermine your case. 
 

To find out more about Ricardo’s expert witness  
services covering waste and resource management, 

energy, water and air quality, please visit 
ee.ricardo.com/expertwitness  

or email expertwitness@ricardo.com 

Mr Stephen Marshall 
Chartered Engineer 

BSc CEng FIMechE MCIBSE MIET 
 
I have been a professional engineer for forty years and a chartered engineer 
since 1985. I have experience working in several industries and I bring this 
unusually broad experience to the field of building services engineering.  
I continue to run a successful building services practice (Synergy Consulting 
Engineers) where I have built an experienced and dedicated team of  
engineers delivering projects of all sizes in most fields of construction. 
 
I am particularly adept at seeing past the rules-of-thumb to the underlying   
physical processes in order to understand what can go wrong in complex  
systems on a fundamental level. Long practice enables me to communicate what 
is happening in terms legal professionals can understand, with an awareness of 
what aspects have particular significance for them. I tend to rely strongly on the 
use of graphical presentation to illustrate engineering concepts simply and  
effectively. Where possible I will always look for alternative practical and econ-
omic solutions to any systems which require remediation. I can be most effective 
if instructed before disproportionate remedial works have been carried out. 
 
I have been undertaking instructions as an expert since 1995, and in 2005  
I was accredited by Cardiff Law School. I have advised on approximately 40 
matters relating to Building Services Disputes and have participated in  
mediations and arbitrations. I have given evidence and been cross-examined 
many times in the High Court. 
 
Testimonial: "First, thank you for preparing such a helpful report. Often  
technical reports are difficult to follow by a lay person but your report  
identifies the key issues and explains them in a clear and logical way such 
that even a lawyer like me can follow it. I am sure that it will help the tribunal 
understand the issues very well and enable the tribunal to see a clear way 
through all the fog created by the defendant's correspondence." 
Michael Hopkins, Partner for Pinsent Masons LLP 
 
Synergy Consulting Engineers Ltd 
1 Canal Side Studios, 8-14 St Pancras Way, London, NW1 0QG 
Tel: 020 7529 8951 - Email: steve.marshall@synconsult.co.uk 
Website: www.synergyconsulting.co

Landscape Architects 
 
terra firma is a leading firm of Chartered Landscape Architects with a high 
reputation for standards of work across the spectrum of Landscape Design 
Consultancy. Specialisms include master planning and environmental impact 
assessment, urban landscape design, rural planning and design as well as  
expert witness and giving evidence at Public Inquiry. Landscape Institute 
registered Practice. Investors in People Status (2004); Quality Assured to 
ISO 9001 (2015) Environmental Management Systems ISO 14001 (2015). 
 
Directors and approved Expert Witnesses: 
Lionel Fanshawe BA Dip LA FLI 
Robyn Butcher BA DipLA CMLI 
Alison Galbraith MA CMLI 
 
Contact: Mr Lionel Fanshawe 
Tel: 01730 262 040 - Mobile: 07739 403693 - Fax:01730 262050 
Email: lionel@terrafirmaconsultancy.com 
Website: www.terrafirmaconsultancy.com 
 
The terra firma Consultancy 
Suite B, Ideal House, Bedford Road, Petersfield, Hampshire, GU32 3QA 
Area of work: Nationwide & Worldwide 
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Hearings in a Global Pandemic:  
Our Quantum Experts’ Experiences

In March 2020, the pandemic hit, and most of the 
world was thrown into lockdown. The construction 
sector was able to continue to some extent, but almost 
overnight the whole industry was expected to adapt. 
The construction dispute sector was no different.  
 
The industry pivoted from in-person to virtual          
hearings and by May 2020 we were testifying virtu-
ally. This was very much terra incognita and the 
speed of the change denied us the grace of a learn-
ing period. Aside from retreating to behind a com-
puter screen, we readily continued to fulfil our 
duties as experts. 
 
After a year of virtual testifying, it has become            
abundantly clear that whilst these duties remain the 
same, there are differences – some fundamental and 
others subtle – in how we fulfil them. This article ex-
amines some of these differences, the lessons we have 
learned and the extent to which these lessons can 
serve to improve expert oral testimony on a more 
general level. 
 
Preparation 
For some experts, oral testimony is provided infre-
quently; so, despite being over a year into the ‘new 
normal’, many are yet to face these challenges for the 
first time. This only makes preparation all the more 
important. Issues that hinder the tribunal’s (or court’s) 
ability to see, hear and understand virtual testimony 
can have a significant impact on a case. If an expert is 
unable to provide oral testimony virtually due to a lack 
of preparation, it is akin to not turning up at all. 

A difference between in-person and virtual testimony 
lies in the variables in the control of the expert. Previ-
ously, hearing rooms were set up in advance and the 
expert needed to do little more than turn up. How-
ever, testifying virtually requires the expert to ensure 
that their evidence is capable of being received by the 
tribunal. This necessitates consideration of a range of 
additional factors. 
 
Investing in appropriate, quality equipment and        
testing that equipment in advance to ensure clear 
sound and video is essential. We need to be able to 
troubleshoot under pressure, know how to work mi-
crophones and cameras, know how to fix software is-
sues and understand which application notifications 
need muting (and which do not). Ensuring that our 
computers are up to date well in advance also avoids 
embarrassing forced restarts part way through pro-
ceedings. Similarly, ensuring sufficient internet upload 
speeds will prevent mistakes in transcription, whilst 
being well-practiced with the controls of the video con-
ferencing service will avoid an expert becoming the 
star of another viral cat filter video. 
 
The key to a successful testimony is a precise, confi-
dent and engaging delivery. If we were to practice in 
an approximate and rough way (or not at all), this 
would be reflected (and, in the case of virtual hear-
ings, magnified) in the testimony given. Ensuring this 
delivery requires consideration of how we are seen 
and heard on-screen. Our position on camera is im-
portant; we have seen other experts sitting far away 

by Duncan Hughes-Phillips & Tom Taylor 
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and appearing small and timid, being plagued by 
echoes and muffled speech, sitting off to the side or 
even focusing the camera on only the tops of their 
heads. All these issues detract from what could other-
wise be a strong testimony. 
 
Familiarity with the relevant hearing documentation is 
also a key part of preparation. In virtual hearings, at 
least in our experience, electronic bundles are often 
issued in advance as paginated PDF documents. Being 
able to effectively navigate the documents whilst we 
deliver our evidence runs hand in hand with being 
precise. Drawing links between our oral testimony 
and documents in the bundle can help the tribunal 
to understand our evidence that much better. Using 
electronic (sometimes several-hundred page) PDF 
documents, rather than tabulated and indexed         
lever arch files, can make this more challenging and 
is something which can only be overcome with 
preparation. 
 
Virtual hearings also require consideration of               
environment that is rarely necessary in person. An ex-
pert is effectively inviting the tribunal into their home, 
or their office. As experts, we therefore need to be 
aware of what is around us and the effect of this on 
how we are received. Is the room we are working in 
quiet? Can we control background noise if there are, 
for example, roadworks taking place across the street? 
What do we have on the shelves behind us (hopefully 
not a heavily politicised literature collection)? Are we 
able to guarantee that we can remain uninterrupted? 
Where we choose to testify and what influences that 
decision is personal and there is no right answer. 
However, if the home is a bubble of family chaos, 
then we need to be honest about how sensible this is. 
The primary requisite is to testify in an environment 
where we can ensure that our evidence is the best 
that it can be. 
 
The Hearing 
Testifying virtually is certainly different. In the early 
stages of lockdown, the extent of these differences 
came as a surprise, but it has been important to em-
brace them to be able to testify effectively in a virtual 
environment. 
 
Not being in a hearing room means that the stimuli 
are different and gauging the atmosphere of the room 
is much more challenging. An indicator that might 
help an expert know they are overstepping the mark 
in person, such as a raised eyebrow from a tribunal 
member, is no longer as obvious, so the expert must be 
even more perceptive and focused on how their testi-
mony is being received. 
 
It should also be remembered that the formality and 
gravity of the situation remains – a point that is easy to 
forget in the familiarity of the home environment. 
Whilst virtual testifying requires access to a computer, 
it is important to avoid unsolicited messages whilst tes-
tifying and the rules of purdah mean it is best to en-
sure that all messaging software is turned off. 
 
We need to be mindful that the tribunal cannot see 
outside the frame of our cameras. It may not be            

immediately clear what we are looking at if, for             
example, we pause to read the transcript on a second 
screen, so it is often helpful to narrate our actions. Ad-
ditionally, when in person, gesticulation and other 
physical nuances help to convey meaning. However, 
in the two-dimensional nature of virtual hearings, 
movement is often amplified and becomes distracting, 
contributing to changes in audio volume and quality 
and being construed as nervousness. 
 
Another challenge of not being in a hearing room with 
the formality of proceedings in view is that it can be-
come more difficult to control emotions. Without the 
physical action of arriving and leaving the hearing 
venue, testifying virtually presents a different set of 
mental and emotional challenges. Applying the same 
rigorous preparation as when we attend an in-person 
hearing and controlling our surroundings can help 
to eliminate additional stresses. However, learning 
how we respond in different circumstances and 
avoiding situations that are detrimental to the deliv-
ery of testimony is personal and really only comes 
with experience. 
 
It seems that an emotional delivery is not solely an 
issue for experts, as being bombarded with cross-ex-
aminers’ questions without any opportunity to re-
spond is, in our experience, more common in virtual 
hearings. However, a raised voice in response will be 
intensified by the turn-based nature of virtual conver-
sations; thus, being able to maintain patience mid-tes-
timony has been particularly key. 
 
Part of the reason for this is that overtalking comes 
across very poorly on transcripts, with stenographers 
recording “(overtalking)” rather than what was said 
by either person. This is particularly problematic in 
virtual hearings as video conferencing is not conducive 
to two people speaking simultaneously. An expert 
must manage their oral evidence to ensure that they 
are not only articulating it precisely, but also that it will 
be transferred accurately to the transcript. Precision 
is required to ensure testimony is given clearly, and 
conciseness is required to avoid possible interruption. 
Further to this, if there is still an answer to give to a 
preceding question, we have not been afraid to allow 
the cross-examiner to stop speaking before finishing 
our point – it seems to read much better on the tran-
script than trying to interject when they have already 
moved on. 
 
As international hearings often include participants 
across different time zones, the time of day that we are 
required to give evidence may be unusual. Sometimes, 
our experts have chosen to travel abroad to make the 
time zones easier to cope with. A virtual hearing does 
not mean that an expert is prohibited from travelling 
if it is going to aid performance. 
 
The expert also needs to be more reliant on visual 
aids. Expert presentations, although not strictly a fea-
ture of virtual hearings, can be a great tool for en-
hancing virtual evidence. We have seen experts 
produce word-heavy presentations and read from 
them verbatim; this does little to convey the key points 
of the expert’s evidence. However, a well-structured 
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Quantum Expert Witness and Quantity Surveying Practice 
 

Base Quantum has an excellent reputation as trusted providers to clients undergoing  
formal action relating to claims and disputes requiring a forensic quantum expert witness.  
Our team is influential in achieving positive and equitable settlements in some of the most  

substantial global construction disputes. 
 

We are appointed from our offices in the UK and Ireland to projects spanning Europe, the 
Middle East, Africa, North America, South America, Asia and Australia. We specialise in giving 
evidence in relation to all aspects of quantity surveying, including disruption and prolongation 
claims, variations, repricing and price adjustments, remeasurement, interim and final account 

disputes, and many other types of loss, cost or price-based claims. 
 

Our clients include government bodies, large corporate organisations, major airports, and 
other leading transport, energy and infrastructure providers. We are currently instructed as 

quantum experts on disputes ranging in value from £50,000 to over £1 billion. 
 

All of our testifying experts also act as ‘sub-experts’ where appropriate. When the testifying  
expert is otherwise engaged, focused on giving evidence, or in purdah, the sub-expert can 
continue to provide support to the legal team. This strategy is particularly effective where 

quantum is highly complex and forms a significant part of the matters in dispute. 
 

Our experts:  
Duncan Hughes-Phillips 

Chief Executive Officer, MBA BSc (Hons) MRICS MEWI FInstLM ACInstCES ACIArb 
 

Tom Taylor 
Managing Director, MSc MA MRICS FCIArb  

 
John Delaney 

Director, BSc (Hons) PgDip (Con Law) FRICS FSCSI FCIArb AMAE 
 

Tony Clough 
Director, BSc (Hons) GDipLaw DipAdj FCIArb MAE 

 
Base Quantum Ltd 

Base Studios, Aldwych House, London, WC2B 4HN 

Tel: 0207 043 0993 

tom.taylor@base-quantum.co.uk or emma.honeysett@base-quantum.co.uk 

www.base-quantum.co.uk
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and professionally produced presentation gives an  
expert the opportunity to bring together key parts of 
the written testimony and engage the tribunal with 
those issues using clearly presented diagrams, anno-
tated graphics and charts. The presentation also acts 
as a medium to support the oral evidence. Being able 
to use a presentation, linked with the bundle, to re-
spond to cross-examination questions allows an ex-
pert to draw connections between the questions asked 
and the importance of the expert’s opinion to the case, 
and to record this on the transcript. 
 
Moving Forwards 
The efficiencies provided by virtual testifying make it 
practicable for hearings to be used in proceedings that 
may not previously have warranted them. Hearings 
have been occurring more commonly in adjudica-
tions, driven by the fact that a two-hour virtual hear-
ing is a cost-effective way of helping the adjudicator 
understand the key issues in dispute. This is likely to 
stay. 
 
Virtual testifying may also continue for smaller cases 
where there is little advantage in meeting in person. 
Small, fast-track and even some multi-track claims are 
well suited to virtual hearings and it seems to us that 
justice has been served more cost-effectively in these 
proceedings as a result. However, for larger, longer in-
ternational hearings, where attendees are based over 
multiple time zones, there are drawbacks to not at-
tending in person. 

Hearing facilities, with all the associated costs of run-
ning and attending the process, are almost certainly 
more expensive than undertaking the process virtu-
ally. Be that as it may, whether virtual hearings are ap-
propriate will be for tribunals and courts to decide, 
and experts must continue to deliver effective assis-
tance in line with their duties through whichever plat-
form is selected. Our experts are already being 
retained for virtual hearings at the end of 2022 and 
initial indications are that they are here to stay. 
 
Whether or not virtual hearings remain in the long 
term, the experiences of the past year will undoubt-
edly improve in-person expert testimony going          
forward. The requirement to communicate with a 
greater emphasis on precision of language and to 
make use of all the tools available to convey complex 
principles has undoubtedly helped experts who have 
testified virtually to develop skills that will be put to 
good use for years to come. 
 
This article was also published by Who’s Who Legal, 
whose market insight research identifies the world’s 
leading firms and consulting experts.  
 
https://whoswholegal.com/features/hearings-in-a-global- 
pandemic-our-quantum-experts-experiences 
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sectors.  
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What is BREEAM and  
Does it Benefit the Environment  
and People’s Wellbeing?

Fortunately, the popularity of modern green building 
practices and technologies is now making it easier for 
developers to adopt and implement eco-friendly         
projects. 
 
Both local and national governments have seen the 
benefits of encouraging the construction and usage of 
green buildings. Furthermore, the public and private 
sectors have united to establish environmentally 
friendly building standards. One of the most popular 
methods is BREEAM.       
 
What is BREEAM?  
Officially known as the Building Research Establish-
ment Environmental Assessment Method, BREEAM 
was implemented in 1990 with the aim of setting the 
standards in construction by factoring in the environ-
mental impact in every phase.  
 
In the UK, all new government projects must achieve 
an excellent environmental rating. In fact, before giv-
ing the go-ahead for a construction project, clients can 
stipulate that developers should have been awarded a 
BREEAM rating. Meanwhile, local authorities may re-
quire an environmental certification before allowing 
construction work to begin. 
 
Many countries are now adopting and implementing 
the following environmentally friendly construction 
methods.   
 
1. Use of local and sustainable construction  
materials 
Whenever possible: 
Developers should secure their materials from natu-
ral and renewable sources. This means that the re-
sources should be sustainably managed and 
harvested.  
Construction materials should be acquired from local 
suppliers. This will reduce transportation costs while 
supporting the local economy.  
l  Developers should consider sourcing reclaimed  
materials from nearby locations.  
l  It is also preferable to manufacture the materials 
off-site and then deliver them as required. This new 

strategy will minimise waste from your material cycle, 
encourage recycling and significantly reduce the 
building construction’s carbon footprint. 
 
2. Adoption of energy and water-efficient devices 
and systems 
Energy consumption is a huge environmental issue in 
the UK. Several experts have pointed out that most of 
the country’s houses and buildings are not as efficient 
as they should be in relation to heating and lighting 
consumption.    
Fortunately, there are ways for developers to reduce 
their heating, lighting and ventilation costs. Accord-
ing to Wellbeing Economy, this is achievable through 
the adoption of sustainable designs.  One innovation 
that can be implemented is the passive solar design 
which utilises the sun for heating and cooling. There 
is no need for a mechanical system to operate it and it 
requires minimal or no maintenance.  
To reduce wastage, developers can incorporate de-
signs that will support the recycling of water. For ex-
ample, you can install a greywater or rainwater 
harvesting system to reuse water for other purposes, 
such as toilet flushing. 
 
3. Creation of spaces for healthy living and a pro-
ductive work environment 
Avoiding the use of toxic construction materials will 
help improve indoor air quality. It will also help min-
imise the risk of respiratory conditions, such as 
asthma. Accordingly, all building materials should be 
emission-free with low volatile organic compound 
components. You should also only use moisture-resis-
tant materials to avoid the possible growth of moulds 
and spores.       
Are there any financial benefits associated with com-
plying with a green standard? 
 
One major criticism of adopting green standards con-
cerns the increased construction costs. This is a valid 
point. Developers may need to increase their build-
ing costs to ensure that their projects are environ-
mentally friendly. However, the BREEAM benefits far 
outweigh the initial costs. 

The energy crisis of the 1970s raised awareness of the need to create green 
buildings. Typically, constructing a building entails substantial consumption of 
land use, energy and water. Indeed, many of the buildings in existence today 
contribute to the current problems involving air pollution. The production of 
concrete alone has contributed almost 10 per cent of the world’s carbon dioxide 
emissions.  
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UK building regulators now insist that builders follow 
the sustainable methodology or green standards. It 
makes sense for investors and developers to comply 
with this requirement since it will lower their financial 
risks. Sustainable buildings are also usually better places 
to live. In addition, if you ever want to sell the building, 
its green design will be a significant selling point.  
 
To ensure your compliance, you will need the services 
of a recognised BREEAM consultant, such as Encon 
Associates.       
 
How are building assessments carried out in the 
UK? 
Assessors will review every phase of the development, 
including the design, procurement of materials, con-
struction and operation. These factors are graded ac-
cording to established benchmarks. The sustainability 
of the building is based on the following categories: 
  l  Management 
  l  Health and wellbeing 
  l  Energy 
  l  Transport 
  l  Water 
  l  Materials 
  l  Waste   
  l  Land use and ecology  
  l  Pollution  
  l  Innovation 
 
Each category is assessed on the basis of various            
factors, such as adaptability to climate change or low 

carbon emissions. For BREEAM, assessors will         
conduct two separate assessments and certifications – 
at the design and post-construction stages. It is during 
the latter stages that the final certificate and rating are 
issued.    
The highest development rating is ‘Outstanding’ or a 
grade of more than 85%. To pass, the developer will 
need a rating higher than 30%. 
 
Conclusion 
Environmental and sustainability assessments inspire 
developers to innovate and improve their existing 
construction practices to ensure that only environ-
mentally friendly buildings are given the go-ahead. 
Moreover, the focus on sustainability and efficiency will 
protect the wellbeing of the building’s occupants. 
While the standards may entail additional costs, they 
also ensure that the building is more appealing as a 
safe and healthy work environment. Furthermore, the 
sale/rental values of green buildings tend to be higher 
compared to conventional structures.     
 
About the author 
Glenn Miles - Director 
Encon Associates provide Sustainable Buildings        
Consultancy to the Construction Industry by offering 
assessment services including full BREEAM assess-
ment, Home Quality Mark assessments, and many ad-
ditional services required under the BRE umbrella.  
If you would like to discuss your project requirements, 
you can email us at www.enconassociates.com or call 
us: Nottingham Office: 01159 875 599 
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The Building Safety Bill -  
A Quality Response

Introduction 
Every construction problem has a quality issue as one 
of its root causes. Poor contract conditions, failure to 
implement robust test regimes and inspection plan-
ning or to identify and remediate nonconformities to 
requirements, and lack of adequate staff training lead 
to program delay, escalating costs and, if steps are not 
taken to deal with these quality issues, legal disputes. 
 
As a Chartered Quality Professional with a degree in 
Civil and Structural Engineering and over 25 years’ 
experience working within the UK Major Infrastruc-
ture Project construction sector, I consider the intro-
duction of the Building Safety Bill into law to be one 
of the most significant changes to the construction sec-
tor to have occurred during my career in the indus-
try. In my opinion, the robust implementation of 
existing construction quality management tools and 
techniques, already used within the major infrastruc-
ture project sector are essential to the successful im-
plementation of the requirements of the new 
legislation. 
 
Unlike legislation for health, safety and environment 
standards, quality assurance requirements and the 
processes required to achieve and demonstrate them, 
have not been captured in law, save where provided 
for under individual contract arrangements. On the 
many major infrastructure projects I have managed, 
the client’s detailed requirements and expectations for 
quality assurance and certification have been incor-
porated into the project specific contract arrange-
ments. I do not believe this to be standard practice 
throughout all sectors of the building industry. It is 
my hope and expectation that the forthcoming Build-
ing Safety Bill will introduce a requirement for con-
struction quality and accompanying standards which 
are enforceable in law and which clearly attribute              
liability in the event of any breach. 
 
The importance of the implementation of construc-
tion assurance in relation to the issue of building safety 
was clearly demonstrated during Dame Judith Hack-
ett’s excellent webinar on the subject of “Quality in 
Construction” which I attended on the 23rd July 
2020. 
 
During the webinar, Dame Judith presented the  
background to and findings of her final report, Build-
ing a Safer Future - Independent Review of Building            
Regulations and Fire Safety (May 2018). With the aim of 
preventing a similar tragedy occurring in future, the 
report identifies lessons to be learnt and sets out a new 
regulatory regime to be implemented in response to 
the Grenfell disaster. The recommendations of Dame 

Judith’s report form the basis for the forthcoming 
Building Safety Bill, announced in this year’s Queen’s 
Speech on 11th May 2021. 
 
Of the many insights Dame Judith shared during the 
webinar, one struck a particular chord with me,  
specifically the need to:  
“Focus on delivering quality buildings which are safe and feel 
safe to live in.” 
 
This phrase perfectly summed up Dame Judith’s key 
message, which is that there can be no excuses for the 
construction of unsafe, poor quality buildings. This 
expectation has long been true on major infrastruc-
ture projects.  
Dame Judith also raised the following as key issues to 
be addressed :-  
• Poor design change management and record  
   keeping, both during construction, occupation and 
   refurbishment.  
• Unreliable and outdated product testing,  
   marketing, labelling and approval processes.  
• The need to provide clients with assurance  
    and proof of quality of materials and processes used 
   for any project.  
• The need for subsequent building owners, occupiers 
   and financiers to have proof of quality and  
   competence.  
As I stated earlier, I believe these issues can be             
addressed by the implementation of existing        
construction quality management processes. 
 
In the Major Infrastructure Project sector, dating back 
to the Channel Tunnel Rail Link in the early 2000s, we 
have successfully operated robust processes for design 
management, materials testing and approval, compe-
tence assessment, progressive assurance and product 
certification. These processes are easily transferrable 
to the construction sector as a whole.  
For example, setting aside the rail related systems 
(track, platforms, signalling, etc.), the remainder of a 
station structure is directly comparable with a com-
plex residential building in terms of materials used, 
trades employed (building services, cladding installers, 
etc.) and mechanical and electrical systems installed. 
Additionally, particularly for underground stations, is-
sues relating to fire safety, safe evacuation in case of 
fire or other emergency are equally as complex and 
significant as those related to high rise buildings.  
My intention for this article is to highlight the           
existing quality practices, tools and techniques that I 

by Mr. Jonathan Elliot - Elliot Consultancy Services 
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believe are key to helping organisations meet the           
requirements of the Building Safety Bill. These prac-
tices are essential for the management of the con-
struction, delivery and handover into service of safety 
critical projects, whether an underground station or a 
tall building used for commercial or residential or 
mixed use purposes. 
 
The subjects I will cover in this article are appetite for 
risk, contract quality conditions, progressive assur-
ance, self-certification, planning for compliance, com-
pliance measurement and the new construction 
oriented quality standard. 
 
Appetite for Risk 
A concept that needs to be considered is that of client 
“Appetite for Risk”. What I mean by this is simply how 
much of the project risk is the client willing to retain 
themselves as opposed to delegating them to the main 
contractor/supply chain. Clients on major infrastruc-
ture projects normally demonstrate a low appetite for 
risk and retain a high level of control over project risks 
either by direct management and by implementing a 
robust level of intervention to ensure risk, where del-
egated, is properly managed. These clients are there-
fore prepared to invest in the resources required for 
the appropriate management of project risk even 
when the responsibility for risk management has been 
delegated to their main contractors and supply chain 
organisations. 
 
I believe that clients outside the infrastructure sector 
do not currently employ a similar low appetite for risk 
model. One of the major implications of the Building 
Safety Bill for these clients will be the need to drive 
down their appetite for risk towards the levels I have 
experienced whilst managing major infrastructure 
projects. 
 
Contract Quality Conditions (CQCs) 
Clients with a low attitude to risk may also impose a  
robust set of quality requirements onto their main 
contractors, via contract conditions, which are gener-
ally then passed down through the project supply 
chain 
  
In my experience, ensuring that an appropriate set of 
CQCs are in place at the start of a project is essential 
to the overall success of that project with regard to 
compliance and certification. CQCs allow the client to 
define their appetite for risk, set out clear and unam-
biguous rules of engagement, identify the project’s as-
surance methodology and quality culture and identify 
the required deliverables for compliance and han-
dover. Most importantly they clearly define the re-
sponsibilities for quality delivery for all project 
participants. 
 
Last year, I worked with the Chartered Quality Insti-
tute Construction Special Interest Group, of which I 
am a founder and Steering Committee member, to 
lead a working group which produced the “Recom-
mended Quality Requirements for Major Infrastruc-
ture Projects” document. This document outlines a 
best practice set of CQCs appropriate for high risk 
complex projects where the client has a low appetite 

for risk. This document is available on the Chartered 
Quality Institute Construction Special Interest Group 
website at 20200825_CQI-ConSIG_Quality-Require-
ments-for-MajorInfrastructure-Projects_Rev-1.0.pdf.  While 
based on requirements for major infrastructure pro-
jects, the document can be modified to be suitable for 
various project sizes and types. 
 
Ensuring that an appropriate set of contract condi-
tions are in place prior to contract award will be a 
major factor in a client’s journey towards meeting the 
requirements of the Building Safety Bill.  
 
Progressive Assurance. 
The progressive assurance model can be employed at 
all stages of a project from Gateway 1 (Planning), 
through to Gateway 3 (Completion) and will help cre-
ate and maintain the “Golden Thread” of building in-
formation (hard copy or digital) envisaged by Dame 
Judith. 
 
Progressive assurance supports the management of 
the planning, design, construction assurance and cer-
tification processes on a continuous basis at 
activity/trade level (design package, concrete frame, 
steelwork, cladding, etc.) and provides documentary 
evidence of compliance continuously throughout the 
project lifecycle. In essence, each activity/trade on a pro-
ject is assured and certified as a miniproject, with each 
certification point forming ‘Points of Assurance Cer-
tainty’ (i.e. demonstrating that everything in the activ-
ity/trade is fully compliant, complete and assured to that 
point in the project as a whole) – see Diagram 1. 
Diagram 1  

Demonstration of compliance to the Building Safety 
Regulator is key to meeting the requirements of the 
Building Safety Bill. Building the compliance record 
continuously as a project proceeds in a systematic and 
robust manner is vital. The delivery of construction 
projects involves numerous subcontractors and sup-
pliers many of which will have short durations on site, 
using the progressive assurance approach will ensure 
that the required compliance documentation is ob-
tained from these organisations before they leave the 
project. 
 
Self-certification 
In my view, another key lesson that can be taken from 
the complex Major Infrastructure Project sector is the 
need to clearly identify and manage relationships          
between different stakeholders on any one project. In 
particular to ensure that each project participant fully 
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 understands their responsibilities with regard to com-
pliance, the correction of non-compliant work and 
meeting the requirements of the Building Safety Bill. 
 
Very few projects, whether large scale rail projects or 
high-occupancy residential developments, can be de-
livered in isolation by one company or organisation. 
Successful project delivery depends on the collabora-
tive interaction between all project participants,             
including the client, the main contractor and the         
supply chain, see Diagram 2.  

Diagram 2  
The use of the Self-certification model requires the 
definition and implementation of a robust and trans-
parent assurance regime throughout a project. This 
ensures that all project participants are identified with 
their responsibilities and competency requirements 
clearly defined. It also promotes the clear collabora-
tive framework and behaviours required to support a 
robust assurance process and will support project de-
livery right first time and promote compliance with 
the requirements of the Building Safety Bill.. The 
model requires that clients and main contractors un-
dertake risk based oversight of their supply chain part-
ners using document review and inspection to avoid 
non-compliance at source and prevent the delivery 
and installation of incorrect or sub-standard materi-
als. The use of the Self-certification model is key to the 
implementation of a low appetite to risk management 
system. 
 
Planning for Compliance 
The compliance of any product, activity or project can-
not be left to chance, it must be actively planned 
throughout all stages of the project lifecycle. The re-
sponsibilities for compliance must be clearly defined for 
all project participants including the client, main con-
tractor and supply chain partners as described above. 
 
The most common tool used for planning for compli-
ance is the Inspection and Test Plan (ITP) process 
(sometimes known as Activity Control Plans, etc.). 
They are required to support both the Progressive As-
surance and Self-certification process. 
 
In my opinion they are the cornerstone of the            
construction assurance process. When ITPs are          
subject to a holistic review and approval process in-
cluding all project participants they provide a key part 
of the process that demonstrates that project require-
ments have been correctly identified and understood 
by all parties. 
 

ITPs are the key documents used to identify each of 
the activities, tests, inspections and record documen-
tation required to verify compliance of a construction 
activity to the specified requirements. These record 
documents will form a major part of the “Golden 
Thread” of building information of information (hard 
copy or digital) envisaged by Dame Judith. 
 
When used robustly the ITP should cover all stages of 
an activity including pre-construction (design,        
required competencies, etc.), materials approval/certi-
fication, the construction sequence (physical inspec-
tion and test) and completion (non-conformance, 
records and certification). The comprehensive use of 
the ITP process I have described here will actually go 
a long way to address the points I noted during Dame 
Judith’s webinar I mentioned earlier. 
 
ITPs are often misconceived as a document that re-
mains on the shelf in the office. It is essential that all 
relevant personnel, especially those undertaking the 
works, must be fully briefed on the requirements of 
the ITP prior to the commencement of the associated 
work. Evidence of these briefings must be retained.  
 
Compliance Measurement 
An often used and relevant quality related quotation 
is “you can’t manage what you can’t measure”. 
 
The availability of contemporaneous and robust data 
is the tool which enables clients to determine where 
they are on the journey to compliance with the Build-
ing Safety Bill. It is also key to identifying issues at the 
earliest possible opportunity and enabling them to be 
corrected in real time. 
 
In my experience one of the best quality tools to              
facilitate such measurement is the Quality Perfor-
mance Index model (QPI). I have successfully          
designed and implemented the QPI process on recent 
major projects including Crossrail and Tideway. 
 
The QPI model provides a simple one page graphic 
that quantifies the quality performance of an organi-
sation or project based on performance against a be-
spoke set of quality KPIs, ideally using already 
available data. 
 
The QPI Model supports the analysis, understanding 
and measurement of both internal and external re-
quirements and can be used at all stages of the project 
life cycle. 
 
When utilised across an organisation or project, it           
allows comparison of the quality culture/performance 
of the individual departments/sub-projects and can be 
used to benchmark quality performance and encour-
age continual improvement. 
 
The new construction specific Quality Standard 
The current international standard for quality         
management is BS EN ISO 9001:2015 – Quality  
Management System Requirements. 
  During my career this standard has moved from being 
targeted at manufacturing and engineering processes 
to become more generalist and therefore suited to all 
processes and organisations. One of the issues for the 
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construction industry is that the standard has lost 
many of the detailed process controls required for the 
effective and efficient management of construction 
projects.  
This problem has been acknowledged by the con-
struction industry who have worked with the BSI to 
develop a more construction specific version of the 
quality standard. As a recognised expert in the field 
of construction quality management, I was invited to 
become a member of this committee alongside a broad 
spectrum of other stakeholders and have been in-
volved in steering the new standard, BS 99001:2021 
Quality Management Systems – Specific Require-
ments of the Built Environment Sector to the point of 
public consultation with publication due for late 2021.  
Following the guidance of this new standard on con-
struction projects will support compliance with Build-
ing Safety Bill.  
Conclusion 
The implementation of robust quality management 
tools and techniques such as appetite for risk, contract 
quality conditions, progressive assurance, self-certifi-
cation, planning for compliance and compliance mea-
surement are key to the success of all construction 
projects no matter the contract terms employed, their 
complexity or monetary value.  
I believe that the implementation of the construction 
quality tools and techniques I have described in this 
article, if applied robustly by experience quality pro-
fessionals, will help clients meet their responsibilities 
under the Building Safety Bill.

Mr Jonathan Elliot 
Chartered Construction Quality Assurance Professional 
BEng (Hons) CQP, FCQI, MICW 
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Fully Cladding your  
Particulars of Claim is Key

Background 
The Claimant (Martlett) owns five high rise tower 
blocks in Hampshire (the “Properties”). On 20 Jan-
uary 2005, the previous owners of the Properties con-
tracted with the Defendant (Mulalley) to undertake 
various refurbishment works. Those works included 
the design and installation of external cladding and 
which were carried out between 05 December 2006 
and 07 April 2008 (the “Works”). 
 
The Claim 
Martlett issued proceedings on 11 December 2019 
and served them on 09 April 2020, the very last pos-
sible day for service. The allegations against the Mu-
lalley concerned various defects in the Works 
including (i) defects in the fire barriers in the Proper-
ties’ cladding (ii) a failure to fix properly the com-
bustible expanded polystyrene (“EPS”) insulation 
boards to the external walls of the Properties; and (iii) 
a failure to repair properly the Properties’ existing 
structure. Damages sought were circa £8m including 
the cost of remedial works, and the cost of having the 
Properties constantly patrolled in case of a fire. 
 
Mulalley denied that the alleged breaches had caused 
loss. They argued that Martlett, as the building owner, 
would have been required to arrange the replacement 
of the EPS cladding fitted to the Properties in any 
event. Following the tragic fire at Grenfell tower in 
June 2017, it was no longer permitted to use such 
cladding on buildings over 18 metres in height and 
thus the remedy for any breach lay with Martlett it-
self. 
 
In an attempt to address this, and rather than seeking 
to amend its Particulars of Claim, Martlett pleaded in 
its Reply that even if Mulalley was right on causation, 
it would remain liable as it was in breach of contract by 
using [our underlining] combustible insulation in the 
cladding (the “Alternative Case”). 
 
The Application to strike out 
Mulalley subsequently applied to strike out the claim 
on the basis that Martlett was not permitted to raise a 
new claim in its Reply, specifically asserting that the 
Alternative Case was not responsive to the Defence, 
but rather sought to set up a new claim. 
 
 
 

In response, Martlett sought permission to amend its 
Particulars of Claim. 
Decision 
The Judge found that the criteria set out in CPR 16 
relating to precisely what content  should be  pleaded 
within a Statement of Claim was unequivocal and that 
“any” ground of claim must be pleaded [our under-
lining] from the outset and not in a Reply to the                
Defence. 
 
In considering whether Martlett could amend its 
Claim after the expiry of limitation, the judge fol-
lowed the four stage test set out in Hyde v. Nygate 
[2019] EWHC 1516 (Ch.). Whilst Martlett sought to 
bring a new cause of action outside of the limitation 
period, it arose from substantially the same facts as 
those set out in the Defence and that factor allowed 
the Court to exercise its discretion when considering 
the amendment. 
 
In the event, the Court did exercise its discretion con-
cluding that the real issue was in fact limitation. This 
was because if the amendment was refused, Martlett 
would lose the opportunity to hold Mulalley to            
account for its “choice” of a combustible cladding            
system. Furthermore, the parties should be allowed  
to rely on any new cause of action, which arose from 
substantially the same existing facts, particularly if 
those factual issues were to be litigated between the 
parties in any event. [Our underlining] 
 
Consequently, the applicable parts of the Reply to De-
fence were struck out, and Martlett was granted per-
mission to amend its Particulars of Claim. 
 
Analysis 
It remains the case that it is inherently undesirable to 
allow parties to advance a new claim in a Reply.  In 
such circumstances, claimants would not need to be 
precise in the formulation of their Particulars, as they 
would always have a second chance to get it right 
when responding to the Defence. 
 
Indeed the Court marked its astonishment in this 
case that, having had the issue highlighted at a             
previous adjudication in 2019, Martlett did not elect 
to plead the Alternative Case from the outset. On       
another occasion, the Court might have reached an         
alternative view.  
 

Ben Hardiman and Dan Korcz of national law firm Mills & Reeve who specialise in 
handling construction disputes talk about the pitfalls of bringing a claim at the last possible 
opportunity  
Beware the pitfalls of bringing a claim at the last possible opportunity, and the 
 prohibition against pleading new causes of action in the Reply to Defence … Martlett 
Homes Limited v. Mulalley & Co. Limited [2021] EWHC 296 (TCC). 
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There is no doubt that it is critical for a claimant to 
prepare its case properly at the outset as there are 
foreseeable difficulties in attempting to amend a case 
at a later stage. One might say that Martlett was lucky 
on this occasion, particularly when attempting to 
amend its case after the expiry of limitation. 
 
This is a another decision in what is a growing num-
ber of litigated claims relating to defective or com-
bustible cladding (for a further example, see our 
article about RG Securities. 
 
Defendants in similar circumstances may want to track 
the outcome of this case because if it ever comes to trial 
it will be interesting to see how Mulalley’s argument 
pans out. That argument being whether replacement 
of the cladding was necessary in any event pursuant to 
the Regulatory Reform (Fire Safety) Order 2005, 
thereby removing the causal link to liability. 
 
Authors 
Ben Hardiman 
Partner  
Dan Korcz 
Senior Associate 
 
www.mills-reeve.com 
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What Part can  
Drones Play in  
the Property Market?

Traditionally surveyors attend properties in person 
to inspect the land and buildings, but in recent times 
undertaking surveys in this way has become more 
challenging. The pandemic and lockdown and social 
distancing restrictions have forced surveyors to adopt 
new approaches and new technologies and one ap-
proach which has gained particular traction is the use 
of drones. 
 
Drones have actually been used for many years by 
some organisations to conduct external inspections 
as they offer the benefits of cost efficiency, the accu-
racy and volume of the data they capture and health 
and safety. Network Rail deploys drones to inspect 
their railways and determine where repairs are re-
quired, Mitie has used drones to inspect the roofs of 
their properties for gull nests and Severn Trent Water 
has been using drones to inspect pipe bridges and 
survey reservoirs. All have said they value the drones' 
ability to access difficult to reach areas and keep their 
engineers out of harm's way. In fact, this is one of the 
key advantages of using drones in this manner, fur-
ther examples of which can be found below:  
• Resource: Using drones reduces the number of 
people required to carry out a survey  
• Time: A drone can cover ground and record data 
much faster than any one person  
• Accessibility: Drones can be sent into inaccessible 
areas such as caves or structurally unstable buildings 
without putting human life at risk.  
• Convenience:  Drones can negate the need to           
install scaffolding which can take many weeks to erect, 
can require permissions from third parties and is         

expensive to install. They can also take the place of 
cherry pickers which are costly to hire.  
• Environmental Protection: Drones can be used to 
prevent environmental damage during a survey, for 
example in the case of a survey of underground pipes 
which they can conduct without disturbing the           
vegetation that lies above those pipes. 
 
Virtual tours have already become more common 
place in the post pandemic residential market. Aerial 
imagery and marketing can add another new dimen-
sion to house purchases, particularly for overseas in-
vestors, allowing estate agents to capture the property 
from a range of different angles and giving the buyer 
a proper panoramic view of a property and its sur-
roundings. So the wider use of drones would defi-
nitely have its advantages for estate agents and 
surveyors. 
 
Compelling as all of the above is, however, there are 
still a number of barriers to overcome before this kind 
of usage becomes more mainstream. For one thing, 
drone technology is still in its infancy and the rele-
vant regulatory and legislative framework surround 
it is still developing. At the moment, estate agents or 
surveyors seeking to use a drone must comply with 
complex regulation. At the most basic level, in order 
to operate a drone which weighs in excess of 250g, 
the pilot must have a flyer ID, the person responsible 
for the drone must have an operator ID and the 
drone itself must be labelled with that ID.  
But that is just the start. Drone operations are            
regulated depending on the level of risk they pose 
and will fall into one of three categories. The second 

by Sophie Henwood and Navpreet Atwal  
Appreciating the principle of caveat emptor, experienced property investors understand the need 
for and value of due diligence when purchasing a property. Buyers will generally instruct  
solicitors to investigate title to the property and surveyors to appraise and value it, all with a 
view to understanding any existing or potential liabilities and risks. 
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of these, the 'Specific Category', covers drones in-
volved in medium-risk operations, and is likely to be 
the one most relevant to surveyors and estate agents. 
Among the requirements for drones operating in this 
category are authorisation from the CAA on the basis 
of a standardised risk assessment of a specific scenario. 
The CAA's authorisation will also require the drone 
operations to be compliant with a number of condi-
tions. These will include, among others:  
• Ensuring that those piloting the drones are fit to fly 
and meet the necessary medical requirements for the 
category of operation they are engaged in  
• Ensuring they have proper insurance coverage for 
liability concerns such as mid-air collisions, property 
damage and injury to people on the ground  
• Ensuring the drone itself is airworthy, the require-
ments for which will vary depending on the intended 
use of the drone, and in some circumstances the          
design, production and maintenance of the drone 
must be certified  
In addition, estate agents and surveyors must ensure 
they are fully conversant on regulations governing 
minimum distances of the drone from uninvolved in-
dividuals, vehicle and structures as well as operational 
limitations placed on flights within areas designated 
for residential, commercial, industrial or recreational 
purposes. And then of course there are those areas 
operating under airspace restrictions for both 
manned and unmanned aircraft which include large 
areas of Central London, the Royal Parks and areas 
within the vicinity of an aerodrome to name a few. 
(The Dronesafe website contains an interactive map 
of these restrictions for those who are interested.) For 
these areas the time and hassle of securing the ap-
propriate authorisations and licenses may outweigh 
the benefits of a remote survey.  
Estate agents and surveyors will also need to consider 
whether a drone needs to enter the private airspace 
of other landowners to access the space being sur-
veyed. If so, those landowners' permissions will also 
need to be secured. Even if not, it is good practice to 
inform nearby occupiers that an inspection by drone 

will be carried out and what data will be gathered and 
for what purpose. This helps head off speculation that 
the drone is being used for more nefarious purposes. 
And they will need to take the weather into account as 
well - drones are not waterproof and neither do they 
stand up well to high winds.  
While all of the above may sound a bit onerous, there 
are steps being taken to remove some of these obsta-
cles. Currently a consortium of 16 entities, backed by 
funding from the UK Government's Future Flight 
Challenge, is developing a system that would enable 
drone flights to be monitored from a central control 
room i.e. allowing remote deployment of drones 
without a human operator on site. They are propos-
ing the creation of drone corridors, in other words 
airspace pathways, where it would be deemed safe to 
fly drones outside of a pilot's visual line of sight. These 
corridors will, or course, be dependent upon securing 
permissions from the landowners, but this could be 
done as part of a longer term agreement. Additional 
technologies will need to be stablished, such as drone-
specific air traffic control systems and detect and 
avoid hardware on the drones themselves,   
The drones using them will then need to be fitted 
with detect and avoid capabilities and drone-specific 
air traffic control, radar and surveillance systems will 
need to be established, none of which will happen 
overnight, but assuming all of this can be made to 
work these corridors would significantly reduce the 
number of hoops estate agents and surveyors would 
need to jump through to reap the benefits of drone 
deployment.  
Given the accelerating effect COVID has had on the 
development of new ways of doing business and the 
potential time and cost savings and risk reduction it is 
easy to understand why steps are being taken to bring 
forward the day when drones are just another run of 
the mill tool of the trade in the real estate sector. 
Those who work in the sector may want to start           
giving some serious thought now as to how they 
might employ these tools and how they can add value 
or risk being left behind.
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Let the Experts do the Talking…

It’s good to talk and there is often a point during a 
dispute resolution process when it’s the right time for 
the experts to get together and do just that, thrash out 
the technical issues. 
 
Sometimes this is scheduled into the timetable set by 
the court to reduce court time and the costs of hear-
ing from the experts. Perhaps it’s at the suggestion of 
both parties’ solicitors as a way to move the process on 
to the next stage of the litigation lifecycle, helping to 
remove elements of risk from their report prepara-
tion. It might even be suggested by one of the experts 
themselves as a way of concluding their position. 
 
There is no set requirement for when a meeting of ex-
perts should be held, but it will usually be after the 
issue of the written expert reports and the evidentiary 
hearings. 
 
So, is a meeting between experts a good idea? 
Practice Direction 35 – Experts and Assessors which 
supplements the Civil Procedure Rules states the pur-
pose is “to agree and narrow issues and, in particular, 
to identify:  
i). The extent of the agreement between them  
ii) The points of and short reasons for any  
    disagreement  
iii) Action, if any, which may be taken to resolve  
     any outstanding points of agreement; and  
iv) Any further material issues not raised and the  
     extent to which these issues are agreed.” 
 
The outcome of a meeting between experts should be 
a joint statement which evidences the matters that 
have been agreed between the parties. It is this joint 
statement which can be very valuable to the court, 
providing absolute focus on the key issues, thus re-
ducing the necessity for experts to attend court, con-
sequently shortening the trial and helping to increase 
the probability of achieving a settlement. 
 
Are solicitors in support? 
A joint statement should give solicitors the comfort of 
greater certainty in a case; including having a reliable 
expectation of how the expert evidence will be con-
sidered during the trial. But for some solicitors the 
idea of a meeting between experts makes them rather 
jittery. But why the nerves? After all, a meeting be-
tween experts is simply to deal with technical issues. 
They won’t be considering points of law and will cer-
tainly not attempt to settle proceedings. Perhaps it’s 
because it is generally accepted that meetings between 
experts should be undertaken without the legal rep-
resentatives of the parties present, so the solicitors do 
have to relinquish control and let the experts get on 
with it. Perhaps a solicitor who is opposed to meetings 
between experts has been caught out by a joint            
statement that has taken them by surprise? 

Whilst a meeting held out of earshot and certainly  
outside the solicitor’s control might have an unex-
pected result, the solicitor can reduce the risk of that 
happening by getting fully involved in the run up to 
the meeting, and:  
• Ensuring that the expert has any new or relevant 
   documentation  
• Holding a conference to discuss their expert’s  
   report and that of the other side 
 
• Considering what might be useful to be included in 
the agenda for the meeting of the experts.   
Then, assured that their expert is fully prepared and 
confident that they have done their utmost to avoid 
unwelcome surprises, they can be fully supportive of 
a meeting between experts, allowing them to get on 
with their job; to agree and focus on the key issues, 
narrow any outstanding matters and prepare an ac-
curate and considered report that summarises the 
technical position, and facilitates the legal process.   Author 
Robert Dale is a Senior Partner 
and Expert Witness for  
Daniel Connal Partnership.  
Find out more about Daniel  
Connal Partnership at  
www.danielconnal.co.uk

by Robert Dale Senior Partner and Expert Witness for Daniel Connal Partnership. 
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New Scope of Duty Test  
in Professional Negligence

The case was twinned with an unrelated claim also 
concerning scope of duty in a professional negligence 
context (Khan v Meadows). In that case, a doctor neg-
ligently advised a patient that she was not at risk of 
passing on haemophilia to any child she might have.  
The same expanded constitution of seven judges, 
which included both the President and Deputy Pres-
ident of the Court, heard both cases. The aim of the 
Court was to “provide general guidance regarding the 
proper approach to determining the scope of duty 
and extent of liability of professional advisers in the 
tort of negligence.” The combined judgments run to 
over 200 pages and the result is a significant broad-
ening and simplification of the scope of duty gateway 
to the recovery of compensation from negligent          
professionals.  
The Facts 
Manchester Building Society hedged a portfolio of 
lifetime mortgages with long term interest rate swaps. 
The value of the swaps fluctuated according to inter-
est rates and their value had to be reported in the So-
ciety’s accounts. That would have produced an 
unacceptable level of volatility in the Society’s profit 
and loss and regulatory capital. In order to mitigate 
this, the Society adopted IAS 39 hedge accounting. 
This allowed it, under tightly specified circumstances, 
to adjust the carrying value of the lifetime mortgages 
to offset any changes in the value of the swaps.  
The Society sought advice from its auditors, Grant 
Thornton, before purchasing the mortgages and 
swaps and before adopting hedge accounting.   
Grant Thornton incorrectly advised the Society that its 
combination of swaps and mortgages passed the strin-
gent tests applicable to the use of hedge accounting. 
Grant Thornton repeated this same incorrect advice 
in each annual audit.  
Once it was discovered that the Society could not 
apply hedge accounting, the negative swing in its re-
ported profit and loss and capital position compelled 
it to exit the business model, breaking the swaps and 
selling the mortgages. The Society claimed from 
Grant Thornton the money it had to pay the swap 
counterparties for breaking the swaps. Grant Thorn-
ton admitted negligence but defended liability on        
the basis that the swap break costs did not fall within 
its scope of duty when it gave the advice and under-
took the audits. 
 

The Lower Courts 
Whilst the Commercial Court awarded damages to 
MBS under certain other heads of loss, the Commer-
cial Court and Court of Appeal both found in favour 
of Grant Thornton in relation to the swap break costs 
but on differing grounds. The Commercial Court ap-
plied the orthodox scope of duty test but then added 
in a second limb whereby the Court should “stand 
back and view the matter in the round”. The judge 
(Teare J) found that the Society failed that test and 
found in favour of Grant Thornton on, essentially, 
policy grounds.  
The Court of Appeal rejected Teare J’s approach and 
dispensed with any policy filter above and beyond the 
orthodox test. It held that the test laid out in Hughes-
Holland v BPE had to be strictly and literally adhered 
to. Firstly, the Court had to decide if the professional 
provided “information” or “advice”. If the profes-
sional provided advice, the professional would be li-
able for “all the foreseeable consequences of entering 
into the transaction”. If the professional provided in-
formation then the gateway to liability was the coun-
terfactual test whereby a Claimant had to prove that it 
would not have suffered the loss if one assumed the 
negligent advice was in fact correct and the world was 
as described by the Defendant.   
The Court of Appeal held that this was an informa-
tion case and so on the facts of this claim, the Society 
would have to prove what would have happened to 
swap rates and mortgage rates for the next 40+ years. 
Whilst that was impossible, it was a necessary hurdle 
for the Society to clear.  
 
Supreme Court Decision 
The Supreme Court ruled unanimously in favour of 
the Society but it produced three differing judgments. 
The majority of five produced the leading judgment. 
They held that the “information v advice” test laid out 
in SAAMCO and fortified by BPE should be dis-
pensed with. They further went on to say that the 
counterfactual test, so long the touchstone of liability, 
was no longer the core question.  
It was of some utility in sense checking the scope of 
duty in simple factual circumstances but should never 
be relied upon as the main test and should be aban-
doned entirely in complex factual situations. As the 
Court explained; “One has to take care, therefore, not 
to allow the counterfactual analysis to drive the out-
come in a case.  

The UK Supreme Court has significantly reformulated the scope of duty test that  
applies in cases of professional negligence. It handed down its decision in the case of 
Manchester Building Society v Grant Thornton UK LLP [2021] UKSC 20 on 18 
June 2021. Squire Patton Boggs’ Manchester office acted on behalf of Manchester 
Building Society, who were successful in the Supreme Court.
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To do so would create a risk of litigation by way of            
contest between elaborately constructed worlds             
advanced by each side, which would become increas-
ingly untethered from reality the further one moves 
from the relatively simple valuer case addressed in 
SAAMCO”.  
In place of the two stage information v advice ques-
tion and the subsequent counterfactual test, the Court 
preferred a simplified test whereby the scope of duty 
“is governed by the purpose of the duty, judged on an 
objective basis by reference to the purpose for which 
the advice is being given”. The test to be applied is now 
“in the case of negligent advice given by a professional 
adviser one looks to see what risk the duty was sup-
posed to guard against and then looks to see whether 
the loss suffered represented the fruition of that risk”.  
The Court did not use the expression “the very 
thing”, but if one is looking for a bite size take away 
from this judgment it is that, in practical terms, the 
scope of duty test has become the question; “Is this loss 
the very thing that the professional advice was             
supposed to guard against?”  
Comment 
We welcome the decision on behalf of our longstand-
ing client, Manchester Building Society, after what was 
a six year journey through the Courts. The difficulty 
of the scope of duty question in a complex case such 
as this is evidenced by the fact that three different 
Courts took three very different views of both the test 
and the proper outcome. The centrality of the test is 
reinforced by the Supreme Court constituting a seven 
member panel to fully reconsider the law in this area. 
 
Whilst the Court stated that it was following SAAMCO 
and BPE, in reality the test has shifted significantly 

away from that propounded in those cases. In           
particular, it is right that the strict adherence to the 
counterfactual question has now gone. The counter-
factual test works well in very simple cases but once 
the facts become complex and the repercussions of the 
negligent advice diverse, the proper formulation of 
the counterfactual world becomes impossible. 
 
Claimants who have suffered loss as a result of            
negligent advice are likely to turn to this judgment as 
providing both a more generous and more common 
sense test for scope of duty. Professionals giving advice 
should pay heed to the “purpose of duty” question 
and make sure that their terms of engagement are ab-
solutely clear on the agreed purpose of the advice 
being sought.  
Manchester Building Society was represented by          
Anthony Taylor, Peter Lees and Alex Villers. 
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www.squirepattonboggs.com

Chartered Surveyors, Valuers and Expert Witness 
Tim Davies is a Chartered Building Surveyor, and the practice principle and founder 
of T R Davies Limited, (established in 1998). An established independent practice  
providing property related services throughout South Wales and Nationwide. 
 
Tim has over 30 years experience. Tim is a fully qualified Chartered Building  
Surveyor, a RICS Accredited Valuer and Expert Witness. Tim has the Cardiff  
University Bond Solon Certificate in both Civil and Criminal Expert Witness Practice.  
Tim is a registered property expert with the National Crime Agency, working with  
police and trading standards, principally dealing with rogue traders. 
 
His extensive experience and expertise covers; 
Expert Advisor/Expert Witness Work – Civil 
Expert Advisor/Expert Witness Work – Criminal 
Residential Surveys and Valuations 
Building Defect Pathology (defect analysis/investigation) 
Domestic Workmanship Standards 
Domestic Building Disputes and Quantification 
Surveyor Professional Negligence 
Building Related Insurance Claims 
Party Wall Matters 
Building Conservation/Period Buildings 
Structural Surveys 
Dilapidations 
Insurance Claims 
Landlord and Tenant issues 
 

Contact Details - Mr. Tim Davies 
Chartered Building Surveyor, Valuer  

and RICS Accredited Expert Witness 
BSc (Hons), MRICS, MAE, Cert EW (Civil and Criminal) 

Windsor House, 107 Talbot Road, Talbot Green CF72 8AE 
Tel: 01443 229576  

Email: info@trdavies.co.uk - Website: www.trdavies.co.uk 

David Emin is a chartered quantity surveyor and partner  
at Quantum Experts with over 18 years of experience in  
the construction industry specialising in expert witness  

services, construction contracts, claims, disputes  
and property services. 

 
David can be appointed as a quantity surveyor on  

live projects, instructed as an independent expert witness,  
prepare claims, and represent parties in adjudication. 

He also offers delay analysis and can provide cohesive  
quantum and delay support where required. 

 
Quantum Experts have experience throughout all levels  

of the supply chain from developers,contractors,  
subcontractors, design teams and end users/purchasers. 

 
    Contact: Quantum Experts 

    Tel: 020 8600 2217 -  Mobile: 07533 067 970 
    Email: david@quantumexperts.co.uk 

    Alternate Email: jay@quantumexperts.co.uk 
    Website: www.quantumexperts.co.uk 

 
Quantum Experts 

4 Wigton Gardens, Stanmore, Greater London, HA7 1BG 
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How to Prove Your Case  
in a Commercial Dispute

A party making a claim bears the burden of proof, 
meaning that it is responsible for proving its claim. In 
civil disputes (as opposed to criminal matters) a claim 
generally must be proven ‘on the balance of probabil-
ities’ if it is to be successful. How is this achieved? 
 
The answer is that the claimant must present sufficient 
evidence to persuade the decision maker that its case 
is more probable than not. That is likely to require the 
factual evidence of witnesses directly involved in the 
relevant events (and supporting documentation, 
which those witnesses will speak to), and the opinion 
evidence of suitably qualified subject experts.  
 
Whether or not the evidence presented is effective in 
persuading the decision maker can sometimes de-
pend as much on how it is presented as on its content. 
A recent case in the Technology and Construction 
Court - Cartwright Pond Ltd v Wild [2021] EWHC 1600 
(TCC) (“Cartwright”) - illustrates the harm that can be 
caused to a party’s position by unhelpful or poorly 
presented evidence.  
 
Oral witness evidence  
As put by the court in Carmarthenshire Council v Y 
[2017] EWHC 36 (Fam), [2017] 4 WLR 136, “The gen-
eral rule is that oral evidence given under cross-ex-
amination is the gold standard because it reflects the 
long-established common law consensus that the best 
way of assessing the reliability of the evidence is by 
confronting the witness." The process of testing the 
evidence of a witness will often shine a light on the 
strengths and the weaknesses of a case. If that                 
evidence survives that process unscathed, it is likely to 
influence the outcome. 
 
However, a weakness of witness evidence can be the 
“inherent unreliability of memory” (as put by the 
court in the recent case Naziyah Ismail v Ciaran Joyce 
[2020] EWHC 3453 (QB)). Witness evidence may be 
heard several years after the relevant events. Even if a 
witness has every intention of giving true answers, it is 
very possible that recollections have changed over 
time. A decision maker will be alive to this possibility, 
particularly where the witness’s version of events is not 
corroborated by documents or other witnesses.  
 
Another potential weakness can arise when a witness 
is particularly invested in a case, such that the witness’s 
perception of events is affected. In Cartwright, the de-
fendant was being sued by a builder who had carried 
out works at the defendant’s home. The court found 
that the defendant “had clearly convinced herself that 
she was the wronged party throughout”. As a result, 
the court declined to rely on the defendant’s uncor-
roborated oral evidence. There was no suggestion of 
dishonesty.  

Thus a decision maker will interrogate witness evi-
dence rather than simply taking it at face value. If cor-
roborating evidence is available – for example, 
contemporaneous records that align with a witness’s 
account – that is likely to add weight to it.  
 
Written witness statements 
An efficient way to present complex witness evidence 
may be to use written witness statements, which are 
permitted in many dispute resolution processes.  
 
A problem can arise when a statement is edited           
(typically by a legal representative) to such an extent 
that it is not the true evidence of the witness. Guid-
ance published by the Commercial Court of the Scot-
tish Court of Session states: “Words should not be 
put into a witness’s mouth. If a party produces such 
a document as the evidence of the witness, it is likely 
that it will receive little weight from the court and it 
may in some circumstances significantly damage a 
party’s case.” 
 
For English disputes litigated in the Business and 
Property Courts, Practice Direction 57AC3 (which 
came into force in April 2021) goes further. It states 
requirements as to the content of witness statements 
and requires production of a statement of truth 
(signed by the witness) and certificate of compliance 
(signed by the legal representative). Sanctions can be 
imposed for non-compliance.  
 
An example of this problem can be seen in Cartwright, 
in which the court commented that the claimant’s 
main witness had seemingly “signed up to sections of 
his witness statement which rather overstated his true 
evidence”. As a result, the witness’s written statement 
was not reliable. 
 
Some dispute resolution processes (such as adjudica-
tion) do not have prescriptive rules for evidence gen-
erally nor for the production or form of witness 
statements specifically. Indeed, the practice in adjudi-
cation has been to accord lower significance to the bur-
den of proof. Nevertheless, when presenting evidence 
in these other processes, it is good practice to ensure 
that witness statements are the witness’s own evidence 
and are in the witness’s own words. Otherwise, they 
may be given little weight. 
 
Expert evidence 
A party’s position may be bolstered by the supportive 
opinion of a relevant subject expert (or, conversely, 
weakened by an unsupportive opinion). Who counts 
as an expert, and what evidence can be given by such 
a person, is the subject of detailed case law (and is out-
side the scope of this article).  
 
 

by Iain Drummond and Eilidh Dobson, Shepherd and Wedderburn
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In litigation (and other dispute resolution processes) 
there are rules as to the particular procedure to be fol-
lowed by a party wishing to rely upon expert evi-
dence. Failure to follow the required steps can cause 
significant problems. For example, in Cartwright the 
defendant produced a supportive schedule prepared 
by a quantity surveyor, but failed to seek permission to 
rely upon the schedule as expert evidence. As such, 
the court said, “the contents of the schedule do not 
amount to evidence in their own right but simply as a 
statement of the defendant’s case.” Had the defendant 
complied with the correct procedural steps, the court 
may have placed more weight on the quantity sur-
veyor’s findings.  
 
Input from a relevant expert is often expensive to ob-
tain. To prevent this cost being wasted, parties should 
be careful to ensure compliance with all relevant rules 
and requirements. 
 
Summary  
The above examples illustrate the importance of fully 
considering the evidence to be presented in a com-
mercial dispute. Some particular points to note are:  
l The evidence of a factual witness is likely to hold 
more weight if corroborated by documentation or 
other witness evidence.  
l Written witness statements should be the true              
evidence of the witness, not the words of a party’s         
representative.   
l Where expert evidence is presented, care must be 
taken to ensure that the relevant procedural require-
ments are met.  
 

Cartwright and other case law demonstrates the harm 
that can be caused to a party’s case by poorly pre-
sented or unreliable evidence. To succeed in a com-
mercial dispute, parties should endeavour to avoid 
these pitfalls.  
 
For more information please contact Iain Drummond, 
Partner, or Eilidh Dobson, Solicitor, of our property 
and infrastucture disputes team. 
www.shepwedd.com 
 
About the author 
Iain Drummond -Partner 
Iain is highly experienced in disputes affecting           
construction, engineering and PFI/PPP projects across 
the UK. He has extensive experience of litigation,         
adjudication, mediation, arbitration and expert         
determination. He is a qualified and active solicitor-
advocate in Scotland, appearing in the Court of Ses-
sion, especially in the Commercial Court. Iain has 
been accredited by the Law Society of Scotland as a 
specialist in construction law since 2003. He is also a 
member of the Law Society of Scotland’s specialist ac-
creditation panel for professional negligence. 
 
Eilidh Dobson - Solicitor 
Eilidh is a solicitor in Shepherd and Wedderburn's 
contentious construction team. Eilidh focuses her 
practice on construction, utilities and engineering dis-
putes and has experience of adjudication, arbitration, 
mediation and litigation.”
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Disputes Under More Than One  
Contract: Jurisdictional Issues to  
Remember if Considering Adjudication 

Background 
The claimant (Delta) and defendant (Watkin)              
entered into two distinct sub-contracts, both of 
which were for different works at the same devel-
opment in Walthamstow. However, the parties 
agreed that the payment process under both con-
tracts would be carried out simultaneously and 
through a single application process. At the end of 
the project a single final overall sum for all the works 
was agreed. A dispute over payment of this final sum 
arose which Delta referred to adjudication. 
 
Watkin challenged the adjudicator’s jurisdiction from 
the outset on the basis that Delta had referred disputes 
under the two separate contracts to the adjudicator in 
the same adjudication. The adjudicator issued a non-
binding decision that he had jurisdiction and contin-
ued with the adjudication, eventually deciding the 
sum of £2,244,210.28 was due to Delta.  
Delta sought to enforce the adjudicator’s decision  
raising three arguments in favour of enforcement:  
v The parties had agreed, by their conduct and the 
way in which the contracts were administered, to vary 
the two contracts so that they amalgamated to form 
one singular contract. On this basis, Delta argued that 
it did not refer disputes arising under more than one 
contract to the adjudicator, thereby ensuring that he 
had jurisdiction and his award was valid. Delta relied 
on a payment notice dated February 2020, which ref-
erenced a single sum for payment. Delta argued that 
this constituted the offer to amalgamate the contracts.  
v For the purposes of the Construction Act (both in 
terms of the payment process and adjudication), it was 
possible to treat two separate contracts as a single con-
tract where the parties had elected to merge or con-
solidate the payment process of the two contracts, 
even though in all other respects they were to be 
treated as two separate contracts under law.  
v Watkin was estopped from denying that the sepa-
rate contracts should be treated as one for the pur-
poses of the Construction Act. It argued that a 
payment notice dated February 2020 where Watkin 
referenced a single sum for payment under both con-
tracts was a representation that the contracts were to be 
treated as one. Delta argued that it had then relied on 
that representation and suffered detriment as a result. 

The Court’s decision 
With regard to the first argument, the court held that 
the documents put forward by Delta did not un-
equivocally demonstrate that the parties had mutually 
intended for the contracts to be amalgamated. The 
court held that although the February 2020 payment 
notice was for one figure for both contracts, it did not 
have the effect of amalgamating the contracts as the 
supporting documentation dealt with the calculations 
for each contract separately. 
 
When considering the parties’ conduct, Judge Wat-
son highlighted examples of Delta referring to both 
contracts after the alleged amalgamation and empha-
sised the fact that subsequent correspondence did not 
make reference to an amalgamation of the contracts. 
 
The primary evidence Delta relied on was the final ac-
count documentation, included in which was a letter 
from Watkin to Delta. Delta argued that Watkin’s ref-
erence to a “statement of Final Account for the above 
contract” was indicative of the agreement to amalga-
mate the contracts, an argument which the adjudica-
tor had agreed. The court departed from the 
adjudicator’s decision and held that the wording “the 
above contract” should not be read as a reference to 
the two contracts being amalgamated into one, but 
rather as a reference to the main contract, under 
which Delta and Watkin had entered into the two sub-
contracts. 
 
As to Delta’s second argument, Judge Watson was not 
persuaded that the parties’ conduct gave rise to a          
single contract for the purposes of the Construction 
Act, but not for any other purposes. Judge Watson 
held that the Act does not suggest that the words “ 
contract” or “agreement” should be read as or given 
anything other than their natural meaning. Delta 
failed to  persuade the court that it was possible for 
the sub-contracts to have been amalgamated to form 
one contract within the definition of the Act, but not 
at common law.  
The court dismissed Delta’s final argument on the 
basis that it had failed to produce any evidence in sup-
port of its argument and therefore did not prove the 
essential elements of estoppel were satisfied. The 
February 2020 payment notice had already been         

It is a well-established legal principle that without jurisdiction an adjudicator’s decision will not be 
enforceable. Under section 108(2)(a) of the Housing Grants Construction and Regeneration Act 
1996 (as amended) (Construction Act) a party can refer ‘a dispute’ under a construction contract 
at any time. If a party refers more than one dispute under a single contract or commences an 
 adjudication where the dispute concerns more than one contract, the adjudicator will not have  
jurisdiction to decide that “dispute”. These issues were recently considered in Delta Fabrication & 
Glazing Ltd v Watkin, Jones & Son Ltd [2021] EWHC 1034 (TCC).
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considered and did not amount to a representation 
that Watkin was treating the sub-contracts as one, it 
merely evidenced Watkin’s wish to administer the pay-
ment provisions of both contracts together. No evi-
dence of Delta’s reliance on Watkin’s alleged 
representation was presented, and Delta’s conduct by 
referring to more than one contract following the al-
leged amalgamation was inconsistent with Delta’s ar-
gument of reliance. Finally the court was not 
persuaded that Delta had suffered a detriment by in-
curring additional costs in dealing with the payment 
applications as though they were one contract.  
Concluding thoughts 
In dismissing Delta’s application for summary judg-
ment, the court concluded that the adjudicator had 
lacked jurisdiction because Delta had referred dis-
putes under two separate contracts to the adjudicator 
in one referral. This case demonstrates that unless 
there is clear evidence to the contrary, entering into 
and executing two sub-contracts, or purchase orders, 
will be treated as two distinct contracts for the pur-
poses of the Construction Act regardless of how they 
are administered.  
For more information, please contact Georgina 
Bernard or Michael O'Connor or your usual Charles 
Russell Speechlys contact.   
Authors 
Georgina Bernard 
Trainee Solicitor Construction, Engineering and 
Projects team    
Michael O'Connor 
Partner Construction, Engineering & Projects 
www.charlesrussellspeechlys.com
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Overview of the Building 
Fire Safety Regime and how 
it has (and will) Change  
Following the Grenfell 
Tower Tragedy and  
Hackitt Review

In the aftermath of the Grenfell Tower tragedy, the 
regulatory system covering high-rise and complex 
buildings came under intense scrutiny and serious 
flaws were exposed. As a result, the Government com-
missioned an independent review of Building Regu-
lations and Fire Safety, led by Dame Judith Hackitt 
(Hackitt Review). The aim of the Hackitt Review was 
to make recommendations for changes to ensure that 
we have a sufficiently robust regulatory system for the 
future, and to provide assurance to residents that the 
system is "fit for purpose" and working to ensure the 
buildings they live in are safe and remain so.  
 
The final report from the Hackitt Review set out over 
50 recommendations as to how to deliver a more ro-
bust regulatory system. Whilst the wider enforcement 
powers summarised in the Hackitt Review are outside 
of the scope of this article, the initial actions taken by 
Government would suggest it is committed to imple-
menting Dame Judith's recommendations. Whilst this 
would appear to be the case, some in the industry do 
not believe that Government has gone far enough, 
particularly as regards protecting leaseholders/home-
owners from issues such as the cost of remediating       
defective cladding.  
 
Legislative regime in force as at June 2107: 
● Building Act 1984 – creates the statutory system 
under which building regulations are created and 
adapted through secondary legislation;   
● Building Regulations 2010 – is the current version 
in force and introduced the "Fire Safety: Approved 
Document B" (ADB). ADB is the approved guidance 
for all fire safety matters within and around buildings; 
and   
● Fire Safety Order 2005 – on 1 October 2006 there 
was a significant development in fire safety legislation 
when the Regulatory Reform (Fire Safety) Order 2005 
(FSO) was introduced. The FSO fundamentally 
changed the way in which fire safety for businesses is 
carried out and enforced, providing for a risk-based 
approach in non-domestic premises and allowing 
more efficient and effective enforcement by the fire 
and rescue service. The majority of premises in Eng-
land and Wales are covered by the requirements of 

the FSO, subject to certain exceptions which are 
classed as "excluded premises".   
The law in relation to fire safety is therefore inherently 
tied to, and governed by, both the Building Regula-
tions (including ADB) and the FSO.  
 
This was essentially the state of the law as at 14             
June 2017 and we have set out below the subsequent 
changes or improvements introduced by the        
Government:  
 
(A). Changes to legislation and impact - ‘Building a 
safer future’ consultation 
As the first tangible step towards change, in December 
2018 the Government launched a major new policy, 
entitled "Building a Safer Future". Among other things, 
the policy committed the Government to establishing 
two new bodies, a new Standards Committee to ad-
vise on construction product and system standards 
and regulations and a Joint Regulators' Group to trial 
elements of its new regulatory system ahead of any 
new proposed legislation.  
 
Most significantly, the policy also committed the Gov-
ernment to amending ADB – the principal fire safety 
guidance – in order to specifically clarify the role of 
desktop assessments and to launch a new call for evi-
dence, entitled "Technical review of Approved Document 
B of the building regulations". The launch of this new pol-
icy and the steps taken have been labelled as some of 
the biggest changes to be seen in a generation.  
 
(B). Changes to legislation and impact - the building 
(amendment) regulations 2018  
Whilst the Hackitt Review made various recommen-
dations, somewhat surprisingly it did not include a call 
for a ban on the use of combustible cladding on high-
rise residential buildings. However, within just days of 
its publication, the Government announced that it 
would consult on the introduction of a ban in this re-
spect. This consultation ran for eight weeks from 18 
June 2018 to 14 August 2018, and sought views on 
matters such as whether a ban should be introduced, 
how it should be implemented and the types of build-
ings to which it should apply.  
 

Catalyst for action: the Grenfell Tower tragedy (14 June 2017) and the 
Hackitt review. 
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As a result, The Building (Amendment) Regulations, 
SI 2018/1230 came into force on 21 December 2018, 
which implemented a ban on combustible cladding by 
prohibiting the use of combustible materials anywhere 
in the external walls of high-rise buildings over 18m 
above ground level and which contained one or more 
dwellings. The ban also applies where building work 
is a "material change of use" that brings an existing 
building within one of these categories.  
 
(C). Changes to legislation and impact - EWS1 forms 
In December 2019, a new form known as the "Exter-
nal Wall Fire Review Form" (EWS1) was introduced with 
the intention of recording in a consistent and univer-
sal manner what assessments have been carried out 
on the external wall construction of residential apart-
ment buildings. The EWS1 was originally designed 
following Government advice regarding external wall 
systems on buildings above 18m and was created to 
ensure residential buildings over 18m tall could be as-
sessed for safety to allow lenders to offer mortgages. 
While the EWS1 applies to residential buildings, 
changes in government advice means that all residen-
tial buildings of any height with a wall system may 
need to be risk assessed. The EWS1 may only be com-
pleted by a designated competent person within 
strictly defined criteria as set out by the Government 
and has been endorsed by the RICS, UK Finance and 
the Building Societies Association.  
 
The introduction of the EWS1 has resulted in further 
complications within the industry, as since it was in-
troduced, the Ministry of Housing, Communities & 
Local Government (MHCLG) advice to check wall sys-
tems has extended beyond its original scope, and this 
has increased the number of buildings needing 
checks. In some cases, the introduction of the EWS1 
has resulted in various buildings that were assumed 
to be compliant – following a review of the as-built 
O&M information, as opposed to an actual intrusive 
investigation – being deemed to be non-compliant and 
this issue may be exacerbated post the closing date for 
registrations for the Building Safety Fund (see com-
ments below). In terms of obtaining an EWS1, there 
has been another issue in that there are only a rela-
tively small pool of fire engineers who are suitably 
qualified and have sufficient insurance for them to un-
dertake the necessary reviews. This has caused delay, 
issues and upset for many residents and owners, as the 
EWS1 has become a vital document in determining 
whether certain apartments can be sold or refinanced. 
 
(D). Changes to legislation and impact - sprinklers 
and other safety measures in new high-rise flats 
The May 2020 Government consultation outlined its 
intention to amend ADB to reduce the trigger height 
at which sprinkler systems would be required in new 
high-rise blocks of flats and asked for views on the trig-
ger height options. The consultation sought to obtain 
views on proposals to improve wayfinding signage 
within blocks of flats and to install evacuation alert sys-
tems for use by fire and rescue services. This resulted 
in the Government publishing "Amendments to the 
Approved Documents" (in Volumes 1 and 2), which 
took effect on 26 November 2020.    

The Amendments focus on two fire safety provisions: 
(i) sprinklers and (ii) wayfinding signage for the fire 
service. In summary, the height threshold for the pro-
vision of sprinklers has been reduced from 30m down 
to 11m and the new guidance explicitly provides that 
sprinklers should be provided within individual flats. 
There is also an additional new recommendation for 
floor identification and flat indication signage within 
blocks of flats with storeys over 11m.  
 
The Government provided a 6-month transition pe-
riod, to allow the industry to adapt and to ensure ad-
equate sprinkler systems can be installed to the correct 
standard. Whilst this transition period is necessary, it 
is not too long, as to have provided a greater period 
would have increased the number of building projects 
that could be submitted or started prior to the change 
in guidance; so reducing the impact of the change on 
fire safety in new buildings. 
 
(E). Changes to legislation and impact  - MHCLG 
consolidated advice note 
Ahead of issuing the Fire Safety Bill (as discussed 
below), on 20 January 2020, the MHCLG published 
an advice note (January 2020 Advice Note), which 
consolidated previous advice in a single document and 
superceded the existing Advice Notes 1 – 22 (incor-
porating advice on the assessment of non-ACM ex-
ternal wall systems – previously Advice Note 14). The 
aim of the consolidated note was to ensure that build-
ing owners of all multi-storey and multi-occupied res-
idential buildings should undertake investigations of 
external walls systems and fire doors in order to:   
● determine whether they represent a risk to the 
health and safety of residents; and   
● take further steps to ensure that their buildings are 
safe. On 21 November 2020, the MHCLG published 
a supplementary one page note (November 2020 
Supplementary Advice Note) which clarified that the 
advice issued by the MHCLG is not law or statutory 
guidance and should not be considered a guide for 
valuation or insurance purposes either. However, it 
noted that the main aim of the notes was to ensure ad-
equate levels of life safety for residents, people in the 
proximity of the building, and fire fighters, for all 
buildings irrespective of height. Despite the helpful 
clarification that these notes are not law or statutory 
guidance, it is recommended that building owners still 
consider their contents carefully and use the notes to 
their advantage in order to help them to successfully 
comply with the current fire safety legislation.   
 
(F). Changes to legislation and impact - Fire Safety 
bill/introduction of the Fire Safety Act 2021 
The Fire Safety Bill (FSB) built on action already 
taken by the Government and aimed to ensure that a 
tragedy like Grenfell can never happen again. Fol-
lowing much debate, the FSB was finally granted 
Royal Assent on 29 April 2021 and is now known as 
the Fire Safety Act 2021 (FSA). Whilst the FSB has 
been granted Royal Assent, some parts of the FSA will 
not come into force immediately but instead will do so 
over the coming months. The FSA seeks to amend the 
FSO and clarifies the scope of the FSO, with a view to 
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this leading to better identification, assessment and en-
forcement in high-rise residential buildings. In this re-
gard, the FSA clarifies that all responsible persons (i.e. 
the relevant duty-holder) for multi-occupied, resi-
dential buildings must manage and reduce the risk of 
fire for:   
● the structure and external walls of the building,           
including cladding, balconies and windows; and  
 
● entrance doors to individual flats that open into 
common parts. This clarification will hopefully em-
power fire and rescue services to take enforcement ac-
tion and hold building owners to account if they are 
not compliant and have not carried out necessary re-
mediation. However, it should be noted that the Act 
does not address remediation costs in relation to 
cladding or its replacement. The FSA also aims to pro-
vide a foundation for secondary legislation to take for-
ward recommendations from the Grenfell Tower 
Inquiry phase one report, which stated that building 
owners and managers of high-rise and multi-occupied 
residential buildings should be responsible for a num-
ber of areas including:   
● regular inspections of lifts and the reporting of            
results to the local fire and rescue services;   
● ensuring evacuation plans are reviewed and             
regularly updated (including personal plans for more 
vulnerable residents);   
● ensuring fire safety instructions are provided to         
residents in an understandable form; and   
● ensuring individual flat entrance doors comply with 
current standards. One of the most contentious issues 
regarding the introduction of the FSA concerned who 
should be liable to pay for any necessary remedial 
costs; should this burden fall to leaseholders and ten-
ants? There were several attempts made by the House 
of Lords to amend the FSB to introduce a provision 
which would prohibit necessary remedial costs from 
being passed to tenants, however the House of Com-
mons repeatedly rejected these amendments. There-
fore it remains the case that the FSA does not include 
the sought after provisions that some tenants envis-
aged it would have, and as such tenants can be held li-
able to pay for necessary remedial costs.  
 
(G). Changes to legislation and impact - building 
safety bill 
In December 2019, the Government also set out its  
intention to introduce a Building Safety Bill (BSB), 
which would become known as the Building Safety Act, 
and would put into place a new and enhanced regula-
tory regime for building safety and construction prod-
ucts, ensuring residents have a stronger voice in the 
system. Whilst the FSB applies to all non-domestic 
buildings, new and old, regardless of height, the BSB 
is limited in its application to new higher risk buildings.   
The outcome of the consultation confirmed that the 
BSB should legislate for a:   
● Safety Regulator (BSR); and   
● Construction Products Standards Committee. The 
draft BSB should allow the Government to clarify the 
law concerning building safety, with the BSB:   

● initially only applying to new "higher-risk buildings" 
(i.e. multi occupied residential buildings of 18m or 
more in height, or more than 6 storeys), but it is likely 
to be extended to existing and all high rise buildings 
in due course;   
● establishing a new BSR within the Health & Safety 
Executive;  
● establishing a new Duty Holder regime and          
imposing obligations on those Duty Holders; and   
● introducing the new roles of: the 'Accountable Person', 
who will be legally responsible for and manage risks 
once people are living in the building; and the 'Build-
ing Safety Manager' who is anticipated to fulfil a similar 
role to that of the 'Competent Person' under the Man-
agement of Health & Safety at Work Regulations 1999.  
 
"Higher-risk buildings” are likely to be defined as set out 
above, but under the BSB the SoS will have the power 
to amend the definition after appropriate consulta-
tion. As such, once the BSR and the provisions of the 
BSB are in force, there is potential for the reach of the 
BSB and its provisions to expand.  
 
The draft BSB quite clearly takes forward the          
Government's Building a Safer Future policy by set-
ting out the primary legislation necessary to imple-
ment that policy. The Government has described it as 
bringing about "the biggest improvements to building safety 
in nearly 40 years". The BSB is unlikely to receive Royal 
Assent until the end of 2021 and it is currently being 
scrutinised by Parliamentary Committee. However, it 
is clear that it will introduce fundamental changes for 
the industry, particularly for those involved with 
"higher-risk buildings".  
 
Following the report on the BSB, issued on 23 
November 2020 by the Housing, Communities and 
Local Government Committee, which welcomed the 
intent but highlighted the lack of detail and concern 
that the draft does not do enough to provide adequate 
protection to leaseholders, the SoS' announcement on 
10 February 2021 will go some way to addressing this 
and will also set up a "gateway developer levy" (for high-
rise building developers) and new residential devel-
opment tax in 2022 to help pay for cladding 
remediation works.   
(H). Changes to legislation and impact - building 
safety fund 
Finally, the Government also showed a financial com-
mitment to improving building and residents' safety 
by identifying buildings with unsafe Aluminium Com-
posite Material (ACM) cladding and introducing a 
new fund of £600 million to remove and replace it in 
both private and social-sector homes over 18m high. 
There was also budget put in place of £1 billion to re-
move and replace non-ACM cladding materials from 
high-rise residential blocks, which brought the total 
funding for remediation work up to £1.6 billion. The 
recent announcement from the SoS (discussed earlier) 
included increased provision for the fund (albeit with 
little detail), which now stands at £3.5 billion and 
should provide further comfort for residents in af-
fected homes/flats that remediation of defective 
cladding will take place reasonably swiftly and (poten-
tially) at no cost to them.  
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Conclusion  
It is clear that the Government has taken significant 
steps to engage with stakeholders and propose 
changes to the existing fire safety regime following the 
Grenfell tragedy and the recommendations of the 
Hackitt Review. Some of those changes have now been 
implemented and are welcome, including the intro-
duction of The Building (Amendment) Regulations 
2018 and the FSA, whilst the balance of the changes 
will be introduced through the forthcoming BSB 
(which is still under consultation and not expected to 
come into force until 2023).  
 
Despite all of this, the debate continues as to whether 
the BSB and the introduction of the FSA go far 
enough or whether these pieces of legislation should 
be further amended. Only time will tell whether the 
resulting legislation brings about the fundamental and 
systemic changes advocated by the Hackitt Review and 
many in the industry.   
Please follow the link for further information on AG's 
fire safety capabilities and key contacts https://www.ad-
dleshawgoddard.com/globalassets/specialisms/construction/cla
dding-and-fire-safety-snapshot.pdf  
Authors 
Phil Withey - Managing Associate    
+44 (0) 161 934 6755  - +44 (0) 7720 285 905  
Philip.Withey@addleshawgoddard.com 
 
Sophie Stevens - Associate  
+44 (0) 161 934 6823 + - 44 (0) 7881 325 466  
Sophie.Stevens@addleshawgoddard.com  
www.addleshawgoddard.com 
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Love thy Neighbour ... and Mediate? 

Such disputes have been on the rise over the past 12 
months with the national lockdowns forcing home-
owners to make the most of every last inch of their 
gardens, and the stamp duty holiday resulting in 
many “up-sizing” their homes and gardens in order to 
accommodate flexible working arrangements. Some 
buyers may arrive at their new home to discover that 
the boundary hedge has been dug up and replaced 
with an unsightly fence, which may also be encroach-
ing into their garden by a couple of inches. Such dis-
putes are not unusual, but they are rarely 
straightforward to resolve, with the emotions of the 
parties often  running high and costs quickly escalat-
ing if the parties' positions become entrenched.   
The Boundary Disputes Mediation service has been 
designed by RICS and the Property Litigation Associ-
ation to assist in focusing the parties’ minds on the 
practicalities of their dispute, legal positions, and fun-
damentally, their ongoing relationship as neighbours. 
The service allows the parties to retain control over 
the negotiation process, with a neutral mediator as-
sisting in reaching an outcome that is satisfactory to all 
parties. The mediator will charge a fixed fee up to a 
maximum of £4,200 per mediation (which is usually 
split between the parties) which is likely to be a signif-
icantly smaller sum than proceeding to fully contested 
litigation where the costs often exceed the value of the 
land in dispute, and can very quickly escalate. The 

process also presents a quicker and more flexible 
method of resolution than through the courts, partic-
ularly as it is possible for the parties to reach an         
agreement on issues which may not necessarily form 
part of a court claim, such as future maintenance of 
the boundary or access rights.   
Parties are actively encouraged to mediate and the 
mediation service will allow for discussions alongside 
expert evidence to enable the parties to do as much as 
they can for themselves at the early stage of their dis-
putes. An application for the service should be made 
through RICS, with either one or both parties apply-
ing (although both parties must agree to engage in the 
process).  
It will be interesting to see how many boundary            
disputes are referred to the service, given that judges 
have made it very clear in a number of recent            
decisions that the courtroom is really not the place to 
determine such issues!  

“People at the heart of neighbour disputes can 
rapidly get themselves into a fight, but few know 
how to then get out of it. Mediation gives people 
an opportunity to exit the fight without the courts 
being involved, avoiding the stress, risk and huge 

expense that this may entail”

by Emma Preece, Associate Solicitor at Charles Russell Speechlys LLP. A boundary  
mediation service has been introduced with a view to assisting in the resolution in one of the 
most contentious areas of law; boundary disputes.

Medico-legal assessments for suspected or known brain injury and/or  
brain dysfunction in Personal Injury and Medical Negligence claims  

•  Acquired brain injury                 •  Post-concussion syndrome 

•  Cognitive dysfunction                •  Anoxia 

•  Stroke                                        •  Dementia 

•  Epilepsy                                     •  Neuropsychiatric conditions 

•  Mental capacity assessments  •  Alcohol and drug abuse    
        
Medico-legal services: Instructions from Claimants, Defendants and as a Single Joint Expert. Appointments usually within 2 to 4 weeks, and 
reports produced in a further 2 to 4 weeks. Assessments can also be carried out in Italian. Dr Monaci has a good knowledge of Swedish and 
Spanish and has experience of working through interpreters. 

Clinical services: neurorehabilitation services.  
Dr Monaci has completed the Cardiff University Bond Solon Expert Witness Certificates. 
 

Dr Linda Monaci 
Consultant  Clinical Neuropsychologist

Main consulting rooms (nationwide locations): 
Consultations for medico-legal services are available in London, New Malden, Reigate, Guildford, Leatherhead 
Southampton and Portsmouth. Assessments in care homes and in individuals' home may also be possible when based on          
clinical needs. Clinical services are available in central London and Surrey. Available for travel throughout the UK and abroad. 
 
Correspondence address:  Aston Clinic, 26 Kingston Road, Surrey KT3 3LS    

Telephone: 07821 123618 
www.monaciconsultancy.com
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Annual Report of the  
Technology and Construction Court

The TCC deals primarily with litigation of disputes        
arising in the field of technology and construction, 
and increasingly procurement claims. This includes 
traditional building cases, adjudication enforcement, 
engineering disputes, claims for professional negli-
gence and challenges to arbitrators’ decisions.  
Adjudication enforcement and construction disputes 
accounted for the majority of cases during the                
reporting period.  
Claims 
There were 482 new claims brought in the London 
TCC from October 2019 to September 2020. This 
represents a decrease of 18% from the previous year, 
where 571 new claims were registered.  There are also 
TCC centres outside London, as part of the Business 
and Property Courts   
48 adjudication enforcement claims were transferred 
to the Central London Centre. In deciding whether to 
transfer the claim, the TCC considered the value of 
the claim (was it under £1 million?) and the complex-
ity of the dispute. The purpose was to advance the 
hearing date and to use the High Court judges' time 
more efficiently.  
113 trials were listed during the year, of which only 36 
were eventually contested: the majority of cases set-
tled before trial. TCC judges encourage parties to con-
sider mediation either to settle or to narrow their 
disputes   
Most cases that do go to fully contested trials are           
resolved in less than about 12-18 months, while adju-
dication enforcement cases are dealt with speedily 
under a highly abridged timetable.   

Global pandemic: Covid-19 
In response to the Covid-19 pandemic, trials and 
hearings were conducted remotely (with some hybrid 
arrangements). Court staff and users indicated an 
overall positive response to the transition.  Conse-
quently, although a return to in-person hearings is ex-
pected for trials and other substantial matters as social 
restrictions are lifted, the report notes that it is likely 
that some remote working will be retained for shorter 
hearings, such as adjudication enforcement.  
TCC Guide 
A working group was set up in 2019 to review and          
revise the current TCC Guide under the chair of Mrs 
Justice Jefford. Last year's report indicated hopes for 
an updated version to be issued in 2020 but the 
COVID-19 pandemic brought other challenges, re-
sulting in delay to production of the guide. It is hoped 
an updated version will be issued later this year.  
In recent years the court has seen an increasing num-
ber of disputes which require technical input or which 
it is appropriate for the court to deal with because of 
familiarity with the subject matter, including complex 
computer and IT infrastructure disputes and renew-
able energy disputes. Following the Grenfell Tower 
fire, there has been a steady increase in cases con-
cerning flammable cladding and other materials, to-
gether with more general fire protection issues.   
https://www.judiciary.uk/wp-content/up-
loads/2021/06/6.7511_JO_TCC_Annual_Re-
port_2019_20_WEB-2.pdf  
https://blog.charlesrussellspeechlys.com 

by Andrew Keeley, Partner at Charles Russell Speechlys 
The Annual Report of the Technology and Construction Court (TCC) has been  
published, covering the period 1 October 2019 to 30 September 2020.

COURT REPORTS ON HOUSING & ACCOMMODATION NEEDS 

•  Visiting to assess Abilities and Needs •  Analysis of Accommodation Requirements 

•  Analysis of Existing Housing •  Consideration of Future Needs 

•  Cost Assessment of meeting housing needs •  Housing maintenance costs 

•  Survey and assessment of properties in terms of suitability for disability and scope for adaption 

 

ACCIDENT REPORTS 

•  Analysis of accidents where the design, construction, or maintenance of a building may have contributed to  

   their cause. 
 

Contact Name: Robin Hill - Tel: 01619287143 

Email: robinhill@rhca.ltd  

Website: halearchitect.co.uk 

Area of Work: Cheshire and Nationwide 

ROBIN HILL CHARTERED ARCHITECT LIMITED - 93 Ashley Road, Altrincham, Cheshire, WA14 2LX
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Masin Global Leaders  
in Claim Management

Our staff of over 100 professionals have extensive             
international experience on large, complex projects 
incorporating conventional-phased, fast-track, or EPC 
turnkey concepts. We have analyzed claims involving 
disputed change orders, schedule delays, acceleration, 
time extensions, liquidated damages, loss of produc-
tivity, defective specifications, procurement problems, 
deficient project management performance, property 
damage, advance loss of profit, cash flow impact, de-
layed startup and business interruption damages. We 
also testify as independent experts in mediation, arbi-
tration, litigation or other alternative dispute resolu-
tion (ADR) forums. 
 
 

Beyond our business and technical inputs and skills are 
our people. Our strength lies in the quality and pro-
fessionalism of the people who work for us. We have 
assembled a team of experienced consultants with a 
wide range of engineering, management, commercial 
and contractual skills. Our team is capable of delivering 
the most challenging assignments with complete confi-
dence for a successful outcome for our clients.   
All of our team members are qualified engineering 
and construction professionals with significant expe-
rience in the management and administration of high 
value, complex engineering and construction projects 
in many different countries.  

www.masinproject.com 

Masin provides expert engineering and construction claims analysis and expert 
testimony services to the engineering and construction industry worldwide.  
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Subjective Risk and a  
True Consideration of  
Fire Engineering Matters

To the ordinary person, risk is not typically assessed 
through conscious thought. The Oxford Research       
Encyclopaedia1 describes how risk is mainly evaluated 
through intuition, inference based on personal posi-
tion, and subjective perceptions. When risk is con-
sidered in fire safety management and design, 
subjective perceptions can influence proposed solu-
tions, and can ultimately result in fire engineered 
designs, which may not provide the expected level 
of safety in cases of life safety, property protection 
and business continuity. 
 
I began my career not within forensic science and     
investigation, but with project engineering. My first 
taste of risk assessments came in the form of the con-
sideration of the health and safety risks associated with 
dangerous substances and substances hazardous to 
health (e.g. consideration of the Control of Substances 
Hazardous to Health Regulations and the Dangerous 
Substances and Explosive Atmospheres Regulations) 
– particularly those which would be either flammable 
or explosive in specific operating conditions. Whilst 
material characteristics are quantifiable, and 
flammable zones can be defined by use of hazardous 
area classifications on drawings, I was tasked with con-
sidering the risks associated with transport of these 
substances. In my view, although static plant and pro-
cess equipment can be controlled and designed to ac-
commodate the material characteristics, and the risk 
control measures are developed on a more quantita-

tive basis, consideration of the risks associated with 
transport of the flammable material (perhaps by hand 
in some cases) was related directly to my experiences 
and expectation of what could happen. 
 
When I moved into the field of fire engineering de-
sign, I encountered a similar concept whereby risk was 
often assessed on a qualitative basis, and therefore was 
based on the engineer’s own subjective view. In my 
experience, the term ‘fire engineering’ is normally de-
fined by three key identifiers: the application of fire 
science, engineering principles, and judgement. Im-
portantly, a fire engineer is deemed to have suitable 
knowledge and experience within the industry to 
make decisions, which might deviate from a prescrip-
tive solution defined by codes and standards. This, 
therefore, leads to the designer considering the ‘sub-
jective risk’ of various design solutions. Clients or 
other consultants would often push the limits of the 
design to maximise the use of space in the building 
and require the fire engineer to consider either 
whether the proposed design is suitable, or whether 
compensating features (e.g. additional fire detection 
or the addition of a fire sprinkler system) might be re-
quired. For example, a fire engineer may be re-
quested to assist in evaluating designs to accommodate 
a greater occupancy than what could normally be ac-
commodated by the available exits when designed to 
the standard guidance documents.  
  

by James Clarke, Fire Engineer at Hawkins and Associates.   
Subjective risk: this is the perceived chance that an effect might happen, based  
typically on ‘intuition’, often driven by emotions, personal opinion, and potentially 
limited experience of the situation. Whilst not necessarily undertaken subconsciously, 
the assessment of risk is not a mathematical one, but rather a measured consideration 
at that given point in time based on the aforementioned factors. 
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In many developed countries, building design and the 
suitable and sufficient assessment of risks are governed 
by legislation and regulations clarified by well-estab-
lished standards and codes of practice. Fire safety de-
sign and management is no exception, and within the 
United Kingdom, Approved Documents published by 
the Secretary of State (or the Department of Finance 
and Personnel in Northern Ireland) provide the nec-
essary guidance to interpret the Building Regulations. 
These guidance documents also discuss the possibility 
of using both established British and European stan-
dards, which provide “risk-based approaches”. There-
fore, both the approved guidance documents and the 
relevant standards can be used to create a design, 
which when strictly following the recommendations, 
could provide an expected level of protection in terms 
of life safety. 
 
By using and interpreting recommendations within 
the standards and approved documents (‘codes’), one 
can use the underlying principles to create a fire-en-
gineered design, which satisfies life safety as a mini-
mum, as well as meeting any additional client or 
property protection requirements. However, this is 
often qualitative and subjective, based upon the de-
signer’s own perceived risk of the identified hazards.  
In fact, some standards openly introduce the concept 
of subjective risk; what can be considered a major non-
conformity when reviewing an automatic fire alarm 
and detection system in accordance with Section 
46.2(b) of BS 5839-1 is openly stated as being subjec-
tive. So how can an adequate level of fire safety be 
achieved? 
 
To understand this process, and the difficulties            
involved, below are some theoretical examples to    
consider: 

1. The proposed design of a hotel floorplan that 
means that an escape route from a hotel bedroom to 
reach a protected escape stair is greater than the max-
imum recommended travel distance of 9m stated 
within the statutory guidance document;  
2. The proposed design of a commercial property 
with a firefighting stair (purposefully provided in the 
building to assist with firefighting access and opera-
tions), which is not protected by a lobby, as normally 
recommended within statutory guidance; or,  
3. The conversion of a historical property means that 
it is not possible to provide ramped access and escape 
for mobility impaired persons from certain areas of 
the building. 
 
In all cases, the resulting ‘fire-engineered’ designs, 
made to address such issues identified in the design 
phase, should propose solutions that are derived from 
first principles. This would include consideration of 
an occupant’s behaviour; aspects which would impose 
restrictions on an occupant’s ability to escape (e.g. dis-
abilities or sleeping risks) and the effect of fire and 
smoke on both an occupant and their escape route. 
The assessment of risk can be subjective; it is possible 
that solutions are based on an individual’s perceived 
risk of a situation in relation to how they themselves 
would respond when encountering a fire, which 
would be subconsciously based on their individual ca-
pabilities.  
 
Whatever the evaluation of the situation may be, a 
competent fire engineer should have the training and 
experience needed to consider a variety of issues that 
is broader than the immediate scope of the risk, which 
may be necessary to evaluate when developing alter-
native solutions to the recommendations within      ap-

Above, considering provisions for means of fire detection, alarm and evacuation

ISSUE 38 IFINAL.qxp_Layout 1  26/08/2021  15:26  Page 71



E X P E RT  W I T N E S S  J O U R N A L       72 AU G U S T  2 0 2 1

proved guidance and standards. In addition, quality 
assurance processes in engineering should be fol-
lowed, so that risks associated with fire-engineered so-
lutions would be peer reviewed and also discussed 
with the approving authority as part of a statutory con-
sulations process. This way, fire-engineered solutions 
are not based solely on one person's experiences. 
 
Taking the first example above, what if the extended 
hotel corridor begins to fill with smoke? Whilst travel 
distances are often justified by quantitative means (for 
example, the distance limit recommendations within 
approved guidance), at what point would you con-
sider an extended distance unsafe to travel? When 
considering the risks, is this quantification of an “ex-
tended distance” driven by an assumption that you 
will be rescued? Does the length of the extended cor-
ridor considerably increase the time required to es-
cape? Is the volume of smoke considered insignificant 
and clear to pass? These answers are all subjective. 
Here, what might be viewed as a relatively small in-
crease in distance (for example, 3m) may be qualita-
tively justified by one fire engineer, while a second 
engineer may assess the risk differently and therefore 
undertake a quantitative justification. 

Above, a typical hotel corridor 
 
With reference to the second example, regarding the 
lack of provision of a lobby to a firefighting stair in a 
commercial building, the designer would need to con-
sider what additional alternative fire safety provisions 
could be introduced (such as fire curtains, or alterna-
tive means of passive fire protection) that might pro-
vide adequate means of access for firefighting. 
However, this, too, is a subjective assessment and a dif-
ferent designer might recommend to the architect that 
a lobby must be provided as recommended in the 
guidance. 
 
When considering the third example of an existing, 
historic building, a designer might decide that the so-
lution could use a strict management regime for con-
trol of the evacuation process. However, this type of 
solution is predicated on a certain level of manage-
ment control. Relying on fire safety management for 
the lifetime of the building may not be considered a 
robust solution by many designers. In addition, ac-
cepting within the design that availability for the es-
cape of mobility impaired occupants would be 
restricted, is inherently discriminatory. 
 

Above, the scene of a fire at a historical building  
In England and Wales, when developing a fire-            
engineered solution, the functional requirements for 
fire safety set out in Part B of Schedule 1 to the Build-
ing Regulations need to be taken into account. In 
addition, any client’s specific requirements would 
need to be considered. The detailed description of 
the provisions is typically recorded in the form of a 
‘fire strategy report’, and for buildings where the 
Regulatory Reform (Fire Safety) Order applies, this 
report should be provided to the Responsible           
Person for the premises.   
This would include the following: 
• means of warning and escape,  
• consideration of internal fire spread (e.g. consider-
ation of fire spread on surface linings, separating the 
building into smaller fire ‘compartments’ and the re-
quired fire performance of structural elements),  
• consideration of external fire spread (either across 
the outside envelope of the building, or to a neigh-
bouring property), and,  
• provisions for the access and facilities for the Fire 
Service (e.g. protected access routes and water          
supply). 
 
The main risk in the first example is the ability for an 
occupant of the hotel to be able to escape along the 
corridor, where the distance travelled before they 
reach a place of relative safety has been extended. In 
this case, as it is a hotel, the designer must consider a 
number of factors such as the risk associated with a 
sleeping occupant, their unfamiliarity with the build-
ing, and the possibility of mobility impairments. A de-
signer could then consider a number of options such 
as, but not limited to, providing an alternative escape 
route, increasing the level of detection (so as to detect 
a fire at the earliest convenience) or requesting that 
the position of the exit is changed, so as to reduce the 
travel distance.  
 
As a designer, I encountered a similar situation,             
although distinguishable from the above, as the build-
ing was a warehouse accessed by the general public 
via suspended gantries of various sizes with perforate 
floors. I had considered the means of escape provi-
sions via the gantries as acceptable, due to the pro-
posed package of fire protection measures, which 
included an improved level of fire detection and a fire 
sprinkler system (in addition to the good visibility from 
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the gantries to any developing fire, as well as the good 
distribution of escape routes). The subsequent statu-
tory consultations procedure with the approving au-
thority was successful. However, the contractor taking 
on ownership of the design for installation and project 
delivery was not satisfied. Despite measures for early 
detection of a fire, and the provision of a sprinkler sys-
tem, the contractor was particularly concerned about 
the willingness of occupants to escape from a dead-
end section of one of the gantries if they were ever re-
quired to use a perforated gantry to pass an area of 
heat or smoke.   

Above, an example of a mezzanine gantry within a warehouse  
Raised gantries (also referred to as catwalks, walkways 
and/or mezzanine floors) for public access are not ex-
plicitly addressed within the statutory guidance docu-
ment in England and Wales (Approved Document B). 
Though a designer referring to that guidance docu-
ment might assume that the same provisions associ-
ated with corridors apply to gantries, a gantry is a 
naturally open structure (as it is not enclosed), and oc-
cupants would probably be susceptible to the products 
of an incipient fire. In the absence of specific guidance, 
how should a designer address the risks? Not only 
would the initial smoke spread begin to obscure the 
escaping occupant’s view, but the heat from a fire 
below could also restrict the ability of occupants to es-
cape past the fire. How would the designer’s subjective 
view of the risk change, and how should this be taken 
into account? 
 
My experience on that project was a clear example of 
the differences in opinion between two fire engineers; 
what was one person’s discomfort with the considered 
level of risk, was to me (and to the in-house reviewer 
of my design), acceptable. In this instance, which is 
commonplace in design, a subjective risk between in-
terested parties could not be resolved. Thorough 
quantitative calculations are then undertaken to con-
sider the relative risks in more detail. In the end, the 
proposed design solution was shown to be acceptable 
through quantitative analysis of a fire scenario’s im-
pact on the structural integrity of the gantry. Follow-
ing discussions, a further recommendation was 
suggested that the risk could be reduced further by a 
managed approach to evacuation – which although 
not normally considered a robust solution, was already 
requested by the client, as it was standard across their 
other properties.  
 
Differences in the assessment of the risk of a proposed 
design can also arise between the design team and    
approving authorities. Historically, some deviations 

from the guidance in Approved Documents were 
commonly permitted to allow industry standard prac-
tices, such as the inclusion of building services accessed 
from firefighting shafts. These types of practices are 
now increasingly being disallowed for new designs. In 
my view, this is a result of the industry reacting to re-
cent fire disasters, such as the tragedy that occurred at 
Grenfell Tower and the subsequent change in view of 
the relative risk of such a deviation. As per my exam-
ple above in relation to the raised gantries, the rec-
ommendations within the Approved Documents (and 
some relevant standards) are not able to reflect the full 
variety of building designs that are possible. In addi-
tion, statutory guidance and standards do not often 
clearly address modern building materials and meth-
ods, such as Cross Laminated Timber (CLT) struc-
tures and curtain wall facades. In those cases, the 
functional requirements of the Building Regulations 
in England and Wales, and the underlying intentions 
of the codes, must be reviewed holistically to develop 
a suitable fire-engineered solution.  
 
After a fire, a forensic fire investigator attending the 
scene will attempt to establish the most probable cause 
and location of the seat of the fire. A forensic fire en-
gineer can add important value to a case, as they are 
able to understand not only the various design re-
quirements, but also how the design might deviate 
from those requirements and whether this design is 
likely to have been deemed acceptable. 
 
Fire investigators see the result of the damage sus-
tained first-hand and have an opportunity to record 
potential building defects before important evidence is 
destroyed. Defects in either the design or the con-
struction of fire safety provisions, as well as the lack of 
sufficient management of fire risk of a property, may 
have led to a disproportionate spread of fire, increased 
property damage, and in some cases, the loss of life. As 
an investigator specialising in fire engineering, such 
an investigation presents a unique opportunity to un-
derstand both the routes for fire spread and where 
passive and active fire safety provisions would be ex-
pected to be incorporated into a building. Dispropor-
tionate fire spread may be attributable to construction 
defects. For example, if fire resisting walls are not con-
tinued up above the level of a suspended ceiling, then 
fire can spread readily from one fire compartment to 
another, significantly increasing the area of direct fire 
damage and reducing the likelihood that the Fire Ser-
vice will be able to control the spread of the fire. 
 
Even if neither design drawings nor a fire strategy     
report from the original building design are available, 
information gained from a scene investigation can ef-
fectively help to establish an understanding of the de-
sign fire strategy for the building retrospectively. This 
assists in the consideration of the appropriateness of 
the extent of fire spread that occurred in practice. 
However, in considering the fire protection design of 
a building, fire-engineered solutions may have been 
used to explain departures from the recommenda-
tions in guidance. The use of a fire-engineered solu-
tion (similar to the above examples) could be one 
possible reason why the as-built construction observed 
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does not align with the recommendations within          
relevant guidance documents and standards (aside 
from incorrect design, incorrect selection of materials 
or poor workmanship). Given that subjective risk may 
have influenced the fire-engineered solution, without 
evidence of the justifications made, the solution may 
be a point of contention. However, expert fire engi-
neers who have had practical design experience can 
assist by considering whether the alternative solution 
may still have been deemed to have met the relevant 
requirements at the time. 
 
As a fire engineer, a consideration of the thought         
processes used in design, and the ability to understand 
and apply the guidance and standards, presents me 
with an opportunity to discover whether, in some 
cases, either the subjective risks associated with a fire-
engineered solution may have impacted on the extent 
of fire and smoke damage, or whether they may have 
had more serious consequences with regards to life 
safety. 
  
About the author 
James Clarke is an Associate at 
Hawkins and Associates. Having 
worked previously in an inter-
national fire engineering design 
consultancy, James brings his ex-
perience to forensic fire engineer-
ing services, and can provide 
services relating to the review of the ad-
equacy of design and construction stage fire safety and 
fire protection provisions.   
References 
1. Oxford University Press, 29 March 2017. Risk  
Perceptions and Risk Characteristics 

Above, the scene of a fire at a high-rise building

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 
 

 

ssions
global e

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 
 

 

Engineering •

Electrical•

ensicsorDigital F•

Contamination•

onmentvirThe Built En•

y& AudiologAcoustics•

 legal and insurance,
evinensicoroSpecialist f

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 
 

 

EngineeringocessoPr•

yer & EnergwoP•

y nal InjurersoP•

Mechanical Engineering•

eMaterials Failur•

yologHydr•

eseement prgrisk mana of
or theovicesserationestig f

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 
 

 wkinswenquiries@@ha

548 057
ong

+852 25
oHong

wkins.aewenquiries@ha

+971 4 3721260
(24hr)

+971 4 3721262
Dubai

g K

wkins -w - 24Contact Ha
Fraud•

ensic AccountingorF•

e & Explosion Fir•

Gas & Fl,ape of Esca Water,•

g g

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 
 

 hks.

77
g

Hours

ubaiD

mongdiKdteniU

Plant & MachineehicleeV ,•

Shipping & Marine •

•

ys  yRailwa•

g g

luids

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 
 

 ngoKngoH

yer

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 
 

 

wkinswenquiriess@ha

202 9280
epor

+65 62
Sing

biz.inskwwsnquiriee @ha

+44 207481 4897
gaLondon

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 
 

 

sgs.

0
e pngaiS

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 
 

 

erpo

Richard Birchall Associates 

Chartered Surveyors 

 

Richard Birchall heads a team of surveyors who survey, value and repair buildings,  

prinicipally in central and west London although instructions are also serviced from  

Cheshire to the South Coast on behalf of major clients. The work undertaken includes 

structural surveys and valuations, reports on defects, fire insurance, specification and 

supervision of repair and redecoration contracts, construction monitoring and cost  

control, party wall awards, fire insurance valuation and reinstatement, and expert reports. 
 

Instructions are repeat business, referrals from solicitors, receivers, accountants, 

clearing and merchant banks, or professional and corporate clients seeking to  

"outsource" work. Staff trained in the legal aspects of report writing and in the  

responsibilities of a Single Joint Expert 
 

The firm consists of the principal and four associates, including quantity surveyor, 

structural engineer, building surveyor and valuer. 
 

Specialist areas include: 
Building maintenance Building surveying 

Condition surveys Conservation 

Damp Defects 

Domestic, commercial, industrial Dilapidations 

& educational property Expert witness 

Fire Insurance Insurance 

Landlord and tenant Neighbourly disputes 

Party walls Period property 

Planning applications Professional negligence 

Property management Repair & restoration 

Residential property Residential surveys 

Surveying/valuations 

Surveyor negligence, boundary disputes, part walls, structural surveying 

 

Richard Birchall Associates 

17 St Albans Grove, Kensington, London, W8 5BP 

Contact: Mr Richard H Birchall - Tel: 020 7361 0099 

Email: rb@surveyors.co.uk - Website: www.surveyors.co.uk
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The Building Safety Bill - 
Quality Assurance Solutions  
for Building a Safer Future

During the webinar, Dame Judith presented the back-
ground to and findings of her final report, Building a 
Safer Future - Independent Review of Building Regulations 
and Fire Safety (May 2018). With the aim of preventing 
a similar tragedy occurring in future, the report iden-
tifies lessons to be learnt and sets out a new regulatory 
regime to be implemented in response to the Grenfell 
disaster. The recommendations of Dame Judith’s re-
port form the basis for the forthcoming Building 
Safety Bill, announced in this year’s Queen’s Speech 
on 11th May 2021. 
 
Of the many insights Dame Judith shared during        
the webinar, one struck a particular chord with me, 
specifically the need to: 
 
“Focus on delivering quality buildings which are safe 
and feel safe to live in.” 
This phrase perfectly summed up Dame Judith’s key 
message, which is that there can be no excuses for the 
construction of unsafe, poor quality buildings. This 
expectation has long been true on major infrastruc-
ture projects. 
 
As a Chartered Quality Professional with over 25 
years’ experience working within the UK Major In-
frastructure Project construction sector, I believe that 
the solutions to the some of the key issues raised by 
Dame Judith already exist within this section of the 
industry. The specific issues I am referring to are:-  
• Poor design change management and record        
keeping, both during construction, occupation and 
refurbishment.  
• Unreliable and outdated product testing, market-
ing, labelling and approval processes.  
• The need to provide clients with assurance and 
proof of quality of materials and processes used for 
any project.  
• The need for subsequent building owners, occupiers 
and financiers to have proof of quality and                   
competence.  
In the Major Infrastructure Project sector, dating back 
to the Channel Tunnel Rail Link in the early 2000s, we 
have successfully operated robust processes for design 
management, materials testing and approval, compe-
tence assessment, progressive assurance and product 
certification. These processes are easily transferrable 
to the construction sector as a whole.  
 
 

For example, setting aside the rail related systems 
(track, platforms, signalling, etc.), the remainder of a 
station structure is directly comparable with a com-
plex residential building in terms of materials used, 
trades employed (building services, cladding installers, 
etc.) and mechanical and electrical systems installed. 
Additionally, particularly for underground stations, is-
sues relating to fire safety, safe evacuation in case of 
fire or other emergency are equally as complex and 
significant as those related to high rise buildings.   
In my experience, the robust implementation of the 
quality models such as progressive assurance and self-
certification are essential in managing the construc-
tion, delivery and handover into service of safety 
critical projects, whether it is an underground station 
or a tall building used for commercial or residential 
purposes or mixed use.  
Progressive assurance supports the management of 
the construction assurance and certification processes 
on a continuous basis at activity/trade level (concrete 
frame, steelwork, cladding, etc.) and provides evi-
dence of compliance continuously throughout the 
project lifecycle (something which will be more im-
portant than ever for the sector once the Building 
Safety Regulator is established under the Building 
Safety Bill). In essence, each activity/trade on a pro-
ject is assured and certified as a mini-project, with each 
certification point forming ‘Points of Assurance Cer-
tainty’ (i.e. demonstrating that everything in the ac-
tivity/trade is fully compliant, complete and assured to 
that point in the project as a whole).  
In my view, another key lesson that can be taken from 
the Major Infrastructure Project sector is the need to 
clearly identify and manage relationships between  
different stakeholders on any one project. Very few 
projects, whether large scale rail projects or high-oc-
cupancy residential developments, can be delivered 
in isolation by one company or organisation. Success-
ful project delivery depends on the collaborative in-
teraction between all project participants, inclusive of 
the client, the main contractor and the supply chain. 
The use of the Self-certification model requires the 
definition and implementation of a robust and trans-
parent assurance regime throughout a project. This 
ensures that all project participants are identified, 
their responsibilities and competency requirements 
defined and promotes the clear collaborative frame-
work and behaviours required to support a robust         
assurance process and successful project delivery right 
first time. 

On 23rd July 2020, I (Jon Elliot) was invited to attend Dame Judith Hackett’s  
excellent webinar on the subject of “Quality in Construction.”
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Unfortunately, in my experience of UK construction, 
unlike health, safety and environment standards, 
quality assurance requirements, and the processes re-
quired to achieve and demonstrate them, have not 
been captured in law, save where provided for under 
individual contract arrangements. On the many major 
infrastructure projects I have managed, the client’s de-
tailed requirements and expectations for quality as-
surance and certification have been incorporated into 
the project specific contract arrangements. I do not 
believe this to be standard practice throughout all sec-
tors of the building industry. It is my hope and ex-
pectation that the forthcoming Building Safety Bill will 
introduce a requirement for construction quality and 
accompanying standards which are enforceable in law 
and which clearly attribute liability in the event of any 
breach.  
My view is that the introduction and enforcement of 
such legal standards supported by the implementa-
tion in the building sector of the processes developed 
for Major Infrastructure Projects would resolve some 
of the issues identified by Dame Judith in her report 
and promote a culture which is focused on delivering 
quality buildings which “are safe and feel safe to live in”.  
Author 
Jon Elliot FCQI CQP Director 
07944 867 364 
www.elliotconsultancyservices.co.uk 
 

TB+A is an engineering partnership that is the first choice for those looking for a high quality building 
services consultancy. 
 
We design and create unique internal spaces that blend comfort and function for occupier/tenants 
and building owners, to bring their buildings to life. 
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to Arbitration.  
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Mr David Arnold 
Building Services Engineer - PhD MSc (Arch) F Eng FCIBSE 
 
David Arnold trained as a services engineer, qualified as a Chartered Engineer in 1971 and has been a Partner of Troup Bywaters & 
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overall responsibility for all engineering services in major projects. Has an MSc in architecture and a PhD and is a past President of 
CIBSE (1994/95), a past Chairman of the National Engineering Specification and a Fellow of the Royal Academy of Engineering.  
He regularly acts as an expert and has given oral evidence in Court several times. 
 
Tel: 01189 576840 - Mobile: 7831817851 - Email: d.arnold@tbanda.com 
Address: 11 Queen Victoria Street, Reading, RG1 1SY 
 

Website: www.tbanda.com
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Hydrogen Embrittlement -  
When Stronger Isn’t Always Better
Man’s development through the ages has been largely 
governed by advances in materials science and more 
specifically metallurgy. Having a detailed under-
standing of how to win metals from ores, then 
alloy/improve/manipulate the mechanical and physi-
cal properties of them led to rapid advances in how 
man did, made or built things. Despite the develop-
ment of new innovative materials such as graphene, 
the main stay of most engineering components and 
structures is still largely concentrated on iron (ferrous) 
based alloys. Even though research continues today 
to ever improve how to engineer the microstructure 
of steels to meet a particular demand, the majority of 
the detailed understanding came during a boom time 
for investment in ferrous metallurgy research during 
the 1940, 50’s 60’s and early 70’s tailing off with the 
demise of many steel companies’ large dedicated        
research groups, so there aren’t many major                 
“unknowns”. 
 
As with everything in life you learn by your mistakes. 
Investigating the mechanism and cause of failure 
when things go wrong has also had a major influence 
on alloy development and the understanding of the 
limitations of certain alloys in particular operating en-
vironments. The lessons learned are all well and good 
as long as these are widely communicated and passed 
on to future generations. This in itself is a problem 
with the way the workplace has changed over the 
years. The mobility of staff, few jobs for life and to 
some extent agism of employers means that there may 
not be the old experienced “sage” around to mentor 
younger engineers. This means that the same                 
mistakes are often repeated down the generations. 
 
The common drive to reduce the mass/cost of new 
structures and the misconception that “stronger is  
better” has seen a move to high strength steels, in            
particular for fasteners (bolts), in many instances         
without adequate precautions being taken to mitigate 
hydrogen embrittlement (HE) failures.  
 
The damaging effects of hydrogen on high strength 
steels (tensile strengths in excess of 1040MPa, 150ksi) 
has been a well-recognised problem by metallurgists 
and materials engineers for well over a 100 years. 
However, many mechanical/structural engineers 
aren’t aware of the problem and probably don’t know 
who to ask if there might be any issues using a partic-
ular steel in the application they are considering.  
 
HE is a progressive cracking mechanism related to the 
absorption and diffusion of atomic hydrogen into the 
steel. Even a small quantity of hydrogen is sufficient (a 
few parts per million) to embrittle certain steels. Once 
absorbed the hydrogen collects at high energy bound-
aries in the microstructure, leading to the initiation of 

cracks. Once initiated hydrogen continues to diffuse to 
the high stress field ahead of the advancing crack tip 
causing the crack to grow until it reaches a critical size 
and fast overload failure of the remaining sound liga-
ment occurs. The presence of hydrogen in high 
strength steels reduces the tensile ductility causing 
premature failure without warning under static load 
that depends on stress, time and temperature i.e. it is 
a diffusion controlled mechanism. The relevant static 
stress in the component is the combination of residual 
stresses (from machining, fabrication etc.) preload and 
applied stresses (external loadings and fitting). It is 
common in this mechanism for fasteners to be suc-
cessfully installed only for the heads to be found de-
tached at a later date, hence the mechanism is 
sometimes referred to as hydrogen delayed cracking. 
 
The generally accepted consensus opinion is that 
steels with a tensile strength greater than 1034MPa 
(~320Hv) and a martensitic microstructure are sus-
ceptible to HE, with the susceptibility increasing with 
increasing strength/hardness. For example Grade 
10.9 fasteners (tensile strength 1040MPa min) are sus-
ceptible to failure by HE with increasing susceptibility 
towards the top of the permitted hardness range  
(320-380Hv) for this grade.   
In some publications two different sources of         
hydrogen, and subsequent embrittlement, are        
considered:  
• Internal Hydrogen Embrittlement (IHE) is where 
the hydrogen is a residual of the steelmaking process, 
due to one or more of the fabrication processes, such 
as surface cleaning (including acid pickling/descaling), 
electroplating, and welding. This can normally be pre-
vented by post fabrication treatment, such as baking, 
driving the hydrogen out of the metal by heating.  
• Environmental Hydrogen Embrittlement (EHE) is 
where the hydrogen is formed by corrosion of the 
component in service more commonly referred to as 
hydrogen stress corrosion cracking (HSCC). Corro-
sion (i.e. the reaction of a metal/alloy with its environ-
ment) is one of the sources of hydrogen for the 
hydrogen embrittlement of fasteners. In acidic condi-
tions (pH < 7), positively charged hydrogen ions are 
reduced to monatomic hydrogen at the metal surface. 
In neutral/alkaline conditions (pH > 7), water 
molecules are reduced, again forming monatomic hy-
drogen at the metal surface. In most cases a 
monatomic hydrogen atom at the metal surface com-
bines with another monatomic hydrogen atom to 
form a hydrogen gas molecule, which is then dissolved 
into the water or bubbles harmlessly into the atmo-
sphere. However, some of the monatomic hydrogen 
atoms can diffuse into the steel and cause HE of           
susceptible steels.  

by Mike Broadhurst 
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Irrespective of the source, the hydrogen has the same 
damaging effect on the steel.  
 
HE is still a significant issue in many industries and 
Intertek has investigated many examples in the recent 
past.  
• Parts of a number of high strength bolts/studs (3” 
diameter, 6 ft long) used in the construction of a high-
rise building in a major commercial centre fell to the 
pavement without warning during the final comple-
tion stages. The studs were initially specified as Grade 
10.9 (a grade with a strength range making it suscep-
tible to HE) with a sherardized (zinc) coating.  These 
were installed via bolt boxes to secure large nodes of 
the building. The bolt boxes were not sealed and rain-
water entry lead to corrosion at the bolt surface. Hy-
drogen generated by the corrosion reaction caused 
catastrophic fast fracture. Investigation by Intertek en-
gineers identified the failure mechanism as environ-
mental hydrogen embrittle (EHE) sometimes referred 
to as hydrogen stress corrosion cracking (HSCC). 
Apart from poor materials selection and a lack of ad-
equate corrosion protection Intertek found that (de-
spite the certification) the bolts supplied had not been 
zinc coated and were significantly out of specification 
(too hard) due to poor manufacturing control and 
heat treatment.   
• Investigation into apparent brittle failure of high 
strength tower crane bolts. M45 (1¾”) Grade 10.9 
alloy steel (826M40) zinc electroplated bolts suffered 
delayed hydrogen failure under load. The failures 
typically occurred between 2 and 4 weeks after the 
sub-assemblies or crane structures were erected. In-
vestigations found no evidence of external corrosion 
but all of the fractures were consistent with hydrogen 
embrittlement. The bolts all had microstructures, 
chemical compositions and mechanical properties 
within the respective specifications. It was determined 
that in attempting to attain a consistent galvanised         
finish, the bolt manufacturers would sometimes acid 
strip and re-galvanise batches of bolts up to three 
times, with only one de-embrittling heat treatment at 
the lowest recommended temperature and for the 
shortest possible time.

Intertek Production and Integrity Assurance - P&IA (formerly  
CAPCIS LTD) is a recognised global authority in the fields of       
materials engineering, corrosion control, integrity management and 
failure investigation. It provides a diverse range of industries with  
independent technical consultancy, expert witness and specialist 
testing services. Including; failure analyses/investigations andprovi-
sion of expert opinion/advice covering a wide range of industries 
and components, including Oil & Gas, Petrochemical/Chemical/ 
Pharmaceutical, Manufacturing/Production Engineering, Transport 
Vehicles, Aerospace, Marine, Power/Heat Generation, Civil/ 
Structural Engineering, Street Furniture and Domestic Appliances. 
 
Headquartered in the UK, it has a network of offices and  
laboratories around the world and can provide services on a global 
basis. Mike Broadhurst has provided expert written & oral evidence 
in UK and overseas litigation, attended experts meetings to narrow 
issues and been instructed as a Single Joint Expert.  
 
Intertek P&IA 
Manchester Technology Centre 
Units 12-15 Longwood Road, Manchester, M17 1PZ  
Tel: +44(0) 161 875 7600 
Email: mike.broadhurst@intertek.com 
Fax: +44(0) 161 872 7670 
Web:  www.intertek.com/failure-analysis/ 
          expert-failure-investigation-services/  
 
 

Above, a small diameter 10.9 bolt used to fix the gas supply feed to a cooker. 
The fractured end of the bolt is arrowed. 
Opposite top, the highly reflective fracture face of the bolt showing no 
 evidence of ductility. Opposite middle, scanning electron microscope image 
of the fracture face of the bolt showing highly intergranular fracture, a  
characterisitic of HE failures. Magnification~ x600. Opposite bottom, 
“Crows feet” on the individual grain facets on the fracture face of the bolt.  
A classic feature of HE in high strength steels. Magnification ~x4000 
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Super Deduction  
and Asset Procurement 

With the expected increase in investment in qualifying 
assets, consideration must be given to any purchased 
assets on their effectiveness in the production process, 
their operational efficiencies and their compliance 
with health and safety regulations. If this is not done 
the super-deduction becomes a potential waste.   
There is a positive feeling in the manufacturing in-
dustry, with production outputs increasing due to a 
general sentiment of improving business confidence 
across many sectors. This is supported by growth fore-
casts expecting the economy to recover to pre-COVID 
levels by the middle of 2022.   
In amongst all the difficulties faced in the last year or 
more, proactive businesses have taken the opportu-
nity to improve their internal operations and, where 
possible, strengthen cash reserves to promote financial 
stability and sustainability. 
  
When considering these factors, many businesses will 
be moving into a phase of longer-term investment, but 
the introduction of the “super-deduction” has been 
put in place to accelerate these plans, so asset pro-
curement is now part of business’ shorter-term strat-
egy to take advantage of this significant incentive. 
  
The scheme is only in place for two years, and with 
procurement processes sometimes needing up to a 
year to specify and commission, time is of the essence 
in establishing, planning and executing asset man-
agement and procurement plans.   
However, engineering assets carry risk; the equipment 
and processes must be safe, reliable and efficient if 
they are to generate sustainable, profitable revenue 
and provide a good return on investment (ROI).   
Breakdowns, accidents, poor product quality, envi-
ronmental breaches and inadequate management 
systems are all examples of events that can put busi-
ness reputation and investment capital at risk — and 
potentially attract huge fines. These fines can be in 
the millions now that they are based on company 
revenues.   
“The average level of fine has also shown an increase 
since the sentencing guidelines came into effect, ris-
ing from £27,000 per conviction in 2014/15 to 
£110,000 per conviction in 2019/20” [1].   
It will be more cost-effective to establish and manage 
these risks proactively by ensuring that the asset spec-
ification conforms with all relevant legislation and has 
the right systems and processes around it to operate in 
a safe way within its new environment. 

With the correct planning and engagement these risks 
can be controlled, such that the assets purchased can 
achieve a longer, safer, and more efficient life span. It 
is vital however that steps are taken as early on in the 
process as possible to mitigate these risks, as resolving 
some of these once it has arrived on your premises will 
incur more costs, which may not be covered by the 
“super-deduction”.   
Finch has been involved with a vast number of pro-
jects; from the specification stage, where the require-
ments of the manufacturer providing the asset are set, 
right down to checking the machinery for compliance 
after it has arrived at the facility. Our experience 
across the decades has shown that, although poten-
tially counter-intuitive, it is almost always a more cost-
effective approach to invest in getting advice as early 
as possible in the project, than it is remedying it after 
it has been delivered.   
Increasingly, it is important to consider the whole life 
cycle of any asset for both operational reasons in this 
uber-competitive world and environmental reasons, 
as governments push to reduce emissions and in-
crease recycling. Although this may seem like an ad-
ditional layer of paperwork, if embraced it can save 
on operational expenditure, and increase efficiencies 
across the lifecycle of the asset.   
For this reason, it’s important to consider the asset 
management plan of any asset as early as possible, 
which includes items such as maintenance, critical 
spares and consumable items. Frequently there are 
multiple methods to producing a machine, some of 
which will require more frequent maintenance than 
others, but you may also want to consider more fre-
quent maintenance which requires less time. All of this 
comes into your asset management planning.   
In summary, the “super-deduction” provides a gener-
ous but very short-term incentive to invest in capital 
assets. Whilst the cash benefits of the allowance will be 
attractive, it is essential that they are protected by en-
suring that the purchase is planned and specified ef-
fectively, and Finch’s vast experience in assisting clients 
with similar matters ensures that any potential risks are 
mitigated so these benefits can be fully enjoyed.   
If you are considering purchasing machinery or other 
capital assets and need assistance in asset management 
planning, then please speak to  
tristan.pulford@finch-consulting.com. 
  
[1] Reference:  
https://www.hse.gov.uk/statistics/enforcement.pdf 
 

Finch Consulting’s Andrew Millington (far left) and 
Tristan Pulford (left) explore the recent introduction of 
the “super-deduction” tax incentive which has provided a 
much-needed stimulus to support the recovery in one of  
the UK’s key economic sectors. 
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Investigation Into  
Consumer Product  
Complaints

 
History of expert witnesses 
The role of the ‘expert’ dates back many centuries, in 
fact the Roman Empire recognised midwives, hand-
writing experts and land surveyors as legal experts. 
With the codified use of expert witnesses and their use 
of testimony and scientific evidence, their involvement 
has developed significantly in the Western court sys-
tem over the last 250 years. Lord Mansfield first in-
troduced the act of allowing an expert to testify in 
court and provide opinionated evidence on the facts 
of other witnesses in the case of Folkes v Chadd in 
1782, wherein a civil engineer provided scientific ra-
tionale relating to litigation over the silting of Wells 
Harbour in Norfolk. The decision by the English 
court to allow an expert to provide contextual back-
ground and detail on a case is often cited as the root 
of modern rules on expert testimony. 
 
Role of expert witnesses 
The role of the expert witness within the court system 
is to serve as an objective party in a lawsuit; the expert 
must not advocate for either party. In litigation cases 
the expert witness(es) are present to explain compli-
cated scientific issues and not to influence the out-
come. It is therefore vital that the expert witness has 
both significant and relevant background education 
and experience in the area for which their expert wit-
ness services are sought. The question that needs to 
be asked is whether expert evidence is required to         
resolve the proceedings. 
 
Qualifications of expert witnesses in civil cases 
The qualification of an expert witness to provide evi-
dence in a trial is the responsibility of the court, based 
on the nature of the issue and the background edu-
cation and experience of the expert. Subject to ap-
proval the court deems expert witnesses to be suitably 
qualified to speak on a topic and to provide back-
ground to the court decision maker, be that judge or 
jury. In the United Kingdom, an expert witness is 
qualified to give evidence where the court itself cannot 
form an opinion and where special study, skill or ex-
perience are required. As part of the qualification pro-
cess expert witnesses must present a CV, provable 
work history and background supporting documen-
tation of their suitability to provide evidence on the 
nature of the issue in the court.  

 
 
 
 
 
 
 
 
 
In civil cases which is where most consumer product 
complaints fall, expert witnesses must also be inti-
mately familiar with Part 35 of the Civil Procedure 
Rules, Practice Direction (PD35) and with the Civil 
Justice Council Guidance for the instruction of experts 
in civil claims. It is also useful for expert witnesses to 
have received training in report writing and cross        
examination techniques, and to have at least a basic 
understanding of civil law. 
 
Duties of expert witnesses in civil cases 
In England and Wales (slightly different in Scotland), 
under the Civil Procedure Rules, an expert witness is 
required to be independent and to address their re-
port directly to the court. Experts charge a profes-
sional fee which is paid by the instructing party, 
although the report is addressed to the court.  
 
Note that CPR states that the fee must not be contin-
gent on the outcome of the case. In cases where there 
is a complainant and a defendant, both sides may 
source and retain their own expert witnesses.  
 
Under the CPR, expert witnesses may be instructed to 
produce a joint statement detailing points of agree-
ment and disagreement to assist the court. This meet-
ing is held independently of instructing lawyers and 
often assists in the resolution of a case, especially if ex-
perts review and modify their opinions, and can also 
significantly reduce court costs. This can result in ex-
perts from each side being called to give evidence to-
gether in court, in a process colloquially known as 
‘hot-tubbing’ but more correctly known as CEE – con-
current expert evidence.  
 
Nowadays, as much to save time and cost as anything 
else, courts may order the instructing parties for the 
claimant and defendant in a civil case to decide and 
agree on a single expert, known as a Single Joint Ex-
pert. The SJE will prepare a report and give evidence 

by Ian Strudwick, Technical Textiles  
Specialist at Shirley Technologies Limited 
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as normal, and the evidence of the SJE will be largely 
pivotal in assisting the court to decide the outcome of 
a case. The use of a SJE is also useful in very specialised 
areas of business where availability of suitably quali-
fied and experienced experts may be an issue. 
 
Specifics of consumer product complaints 
Specifically for a consumer product complaint the          
approach to an expert witness is usually in the form of 
a disgruntled telephone call or email from a domestic 
consumer, complaining about some issue with their 
product. The first job of the expert witness is to delve 
into the background of the complaint to see if a) ex-
pert witness work is even required and b) whether the 
expert has the necessary education and experience to 
be involved. Option a) is not always as easy as it might 
appear because no expert worth their reputation 
would involve themselves in an issue where they did 
not think that they could be of practical use. This is 
often where emotions come into play i.e. the con-
sumer may have been so upset by the actions of a staff 
member when a complaint is made to a retailer, that 
they are determined to drag the issue to court. It is in-
cumbent on the expert to cut to the crux of the issue 
and to advise the consumer accordingly. 
 
Assuming that the requirements of options a) and b) 
above are satisfied then the expert witness still has in-
cumbent responsibilities due to the consumer as good 
practice. These include:  
• Assessing the specifics of the case and as much back-
ground information as can be provided and then, 
without crossing the line into giving binding legal ad-
vice for which the expert is not qualified, hypothesis-
ing to the consumer the likely chances of a case being 
successful. In a lot of cases the heart rules the head 
and a consumer is determined to take on an action 
that has so little chance of success as to be unfeasible  
• Providing a cost estimate to the consumer and mak-
ing it clear at the outset that this cost is their responsi-
bility at the outset, see later comments on expert 
advisors  
• Making sure that the consumer knows that it is very 
possible that their product will be irretrievably de-
stroyed by any testing required to support the expert 
witness report, so there will be a replacement cost of 
the item if the case is not successful  
• Discussing the distinction between expert advisor 
work and expert witness work, and discussing the po-
tential ramifications of the expert advisor approach 
 
Expert advisors and expert witnesses 
In the majority of consumer product complaints, the 
court is not involved at the outset because preparatory 
work needs to be done before this stage is reached. 
Therefore it is rare for an expert witness, in the true 
sense of the definition, to be appointed directly by the 
court at the outset. Exceptions are where expert wit-
ness input is required in high cost cases, cases involv-
ing the testing of product against direct legislation and 
cases where there is a direct effect on safety. A good 
example of this would be the sudden rush of UK 
health bodies to purchase large stocks of PPE for pro-
tection of healthcare staff against Covid-19. In far too 

many cases this rush lead to product being sourced 
from unaccredited suppliers, often in the Far East, 
leading to product being supplied that was patently 
unsuitable for its purpose. As PPE is governed by the 
PPE Regulation (EU) 2016/425, direct cases could be 
brought against the suppliers and for this expert wit-
ness input was required – to prove or disprove ac-
ceptable performance and to comment as to the 
suitability of the product against the PPE Regulation. 
 
Far more often in consumer product complaints the 
initial contact is by the consumer to the expert, often 
by as simple a means of looking up suitable experts 
on the Internet. If the consumer, having been made 
aware of the legal distinction and potential ramifica-
tions, still commissions the expert to prepare a report 
based solely on their side of the case i.e. their inter-
pretations of the product, this becomes an expert          
advisor report.  
 
The distinction to remember is that expert witnesses 
are commissioned by the court and expert advisors 
are commissioned by one side of the argument i.e. the 
Claimant or Defendant or the solicitors for either. 
 
Should an expert advisor report be favourable to a 
consumer and a legal case follow, it is quite admissible 
if not even helpful, for the expert advisor report to be 
presented as evidence at the outset. The court can 
then decide whether to:  
• Dismiss the expert advisor report entirely, as being 
presumptuous to the issues at stake  
• Accept the expert advisor report as the only expert 
evidence required in the case without recourse to the 
party who didn’t commission the report (unlikely)  
• Discuss and suggest that the expert advisor report is 
taken as the only expert evidence required in the case, 
but giving the party who didn’t commission the report 
the option of appointing their own expert to review 
the report and to ask expert questions which then 
must be answered by the report author  
• Allow the party who didn’t commission the report to 
commission their own expert advisor to prepare their 
own report entirely separately  
• Commission a Single Joint Expert to prepare a sin-
gle expert witness report which is then taken as the 
only expert evidence in the case 
 
In real life often the approach taken is a compromise 
of the above i.e. the court appoint a SJE who is actu-
ally the expert advisor first appointed. The expert has 
his report reviewed by the non-commissioning party 
and questions are answered and possibly viewpoints 
changed. Then the original report is amended, rewrit-
ten in expert witness format and submitted directly to 
the court. 
 
In terms of costs, note that the court will decide who 
is paying the expert witness, split between both parties 
if an SJE is appointed. If an expert advisor is ap-
pointed then the costs are borne by the consumer or 
the solicitors for the consumer, whichever is applicable. 
Hence there is a certain risk in paying for an expert 
advisor report if the case is then unsuccessful.  
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The actual investigation of the product 
The following applies whether the work is being done 
as a court appointed expert witness or as individual 
appointed expert advisor. 
 
The expert defines which of the “six and six” rules              
applies. Under consumer product legislation, if a 
product has been supplied for a period of six months 
or less (note this means supplied, not necessarily used) 
and in some way ‘fails’ it is the legal responsibility of 
the supplier/retailer to prove that the product was of 
acceptable quality when it was supplied. If the product 
has been supplied for a period between six months 
and six years then it is the responsibility of the con-
sumer to prove that it has somehow ‘failed’ during 
that time. For products in use for over six years, in all 
but extreme cases no court case can be brought in re-
spect of product performance. Consider the issues that 
this six-and-six rule gives for potential expert work:  
• If a product is unboxed immediately after purchase 
and is obviously broken or doesn’t work then this is a 
pretty obvious complaint and would usually be settled 
by the supplier/retailer without argument  
• If a product is considered as working but the con-
sumer considers there to be an issue that they are not 
happy with, then this is more of an issue under sale of 
goods and services legislation where the expert cannot 
really get involved. An example would be a chair 
which is physically intact and able to be sat upon but 
the upholstery is untidy, the fabric stretched, the riv-
eting uneven etc. The consumer may not like the look 
of it but at the end of the day it is still a working chair. 
In these cases expert evidence is difficult and often re-
quires a definition as to whether a product is ‘first 
quality’ or not  
• If a product exhibits a latent issue which is not obvi-
ous at time of purchase or perhaps through the first 
six months of use but then becomes obvious as time 
progresses. Examples would be such as fading of 
colour of household textiles, upholstery surfaces be-
coming threadbare and textiles subjected to washing 
changing shape and becoming physically weaker 
 
Assessment of product performance 
Consumer product legislation, primarily the               
Consumer Rights Act and the General Product Safety 
Directive, but with many other satellite documents, re-
quires all products placed on the EU/UK market to be 
safe and fit for purpose, and provides information on 
how the performance and safety of products should 
be assessed. According to legislation, product               
performance and safety may be assessed by reference 
to the following official documents, listed in order of 
significance:  
• Specific EU Regulations and Directives  
• National Regulations  
• European standards which have had their                  
references published in the Official Journal of the         
European Union  
• Other European standards and International              
standards 
 

• Community technical specifications, national stan-
dards (i.e. national standards that are not versions of 
European standards)  
• Industry codes of good practice, European         
technical reports (TR)  
• State of the art and technology  
• The performance and safety which consumers may 
reasonably expect 
 
When designing a product it is essential to take into 
consideration the behaviour of intended user of the 
product, and to attempt to pre-empt reasonably fore-
seeable conditions of use. A good example is when a 
product is designed for, or may reasonably be ex-
pected to come into contact with, children, whose 
need for exploration and challenge drives them to use 
items in new and different ways. One common factor 
children share is that they are unaware of cause and 
effect and are therefore substantially less cautious than 
adults in relation to hazards.  
 
It is also important that the products are supplied with 
correct labelling, markings, packaging and instruc-
tions for use, to enable the product to be used safely. 
The Office for Product Safety and Standards publishes 
a useful guide to the GPSD which simplifies the             
requirements of the Directive and gives examples of 
scenarios. 
 
The experts first job is to decide which of the above list 
of criteria are going to be used as the basis for the in-
vestigation, and this is where the experts skill and 
judgement come into play. If there are specific docu-
ment(s) which state the performance requirements for 
a product in simple quantifiable terms then it is sim-
ple to perform these assessments and make a judge-
ment as to whether the product passes or fails. 
 
If however, there is no such performance requirement 
for a product then the expert must use judgement as 
to the performance that the consumer may reason-
ably expect. It is for precisely this sort of judgement 
that expert work, whether as advisor or witness, is 
valuable because neither the individual nor the court 
may have the relevant experience to make such a 
judgement. 
 
The expert does any required research and then per-
forms such assessments, testing, replicative scenarios 
etc as are required for a judgement to be made as to 
whether the product achieves the performance that 
the consumer may reasonably expect. 
 
The report is then written in the correct format 
whether it is an expert witness or expert advisor re-
port, which necessarily includes:  
• details of the parties involved  
• the experts qualifications and experience to enable 
him to write the report and be considered as expert  
• background information as to the substance of the 
complaint  
• details of the nature of the product supplied   
• details of expert research undertaken 
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• details of assessments, tests and replicative scenarios 
undertaken  
• a series of comments, conclusions, opinions and          
interpretations of the expert taking into account the 
facts of the case, the issues addressed, the samples sup-
plied and the tests undertaken  
• legally correct clauses and statements  
• a signature and date  
At this stage the report is submitted, either directly to 
the court or to the commissioning party. After a suit-
able period for review, questions may be asked re-
garding the report which the expert is bound to 
consider and answer and to amend and reissue the  
report if necessary.  
 
The final potential involvement is for an experts re-
port to be questioned in court, requiring the expert 
to be cross-examined. This is a far more likely scenario 
in criminal cases than in civil cases, in civil cases the 
whole point of the expert report is to act as an aid to 
allow the judge to resolve the case without the need for 
further questioning. In small claims court actions the 
requirement for an expert to need to attend court is 
actively discouraged.   
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• Analysis and investigation of consumer complaints 
• Product performance, safety and risk assessments 
• Coating, finish and polymer analysis 
• Analysis of antimicrobial properties of textiles 
 
Contact Details 
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  Chartered electrical engineers, mechanical engineers, metallurgists, chemists and physicists 

 
RINA works at the leading edge of many advanced technologies. 
 
RINA provides specialist, high value-added, technology-based services including failure investigations, independent consultancy and expert witness  
services across a wide range of industries and technical applications. 
 
Its experienced chartered engineers, polymer scientists and metallurgists are specialists in investigating failures of engineering  
equipment including cables, switchgear, motors, turbines, boilers, reformers, pipework and HV transformers. 
 
Clients include loss adjusters, insurers, legal practices, accident investigation bureaux and operators of major plant such as  

refineries, offshore oil platforms, utilities and power stations. 
 
Tel: 01372 367350 - Fax: 01372 367359 - Email: InfoLH@RINA.org - Website: www.rina.org 
RINA Tech UK Ltd, ONE SPRINGFIELD DRIVE, Leatherhead, Surrey, KT22 7AJ - We offer our services worldwide. 
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The Importance of Using a  
Technical Expert for Due  
Diligence in the Plastics Industry 

Employing the services of a technical expert can be 
vital support for the law professional in checking the 
health of a business, understanding its technologies 
and identifying the risks and opportunities affecting 
the value of the company.   
 
The plastics industry is a complex one and polymer 
science and technology is a vast subject area.  The 
value of a company is dependent on their product de-
sign(s), manufacturing and processing technologies, 
material documentation, intellectual property and 
employee skill set.   
 
When carrying out due diligence on companies 
within the plastics sector, areas to target include:  
Company/Organisation: Companies within the plas-
tics supply chain can have significant health, safety 
and environmental risks associated with their opera-
tion.  Therefore it is important to understand the per-
formance of the business in relation to these areas 
with a thorough assessment of their effectiveness.  Is 
the quality management system simply a tick-box ex-
ercise or is it used to continually improve operations 
and increase value to customers and other stake-
holders.   
 
Manufacturing Technology: Manufacturing plant is 
often the largest capital investment a plastics process-
ing company makes and the productivity of the plan 
and quality of products is dependent on it. 
What are the strengths and weaknesses of the equip-
ment and technology in place?  What is the remain-
ing life-span of the machinery and when will it need 
to be updated?  There is a growing public demand 
for the plastics industry to be more sustainable in its 
production, processes and materials which also needs 
to be considered as part of your due diligence.   
 
Employees: In any business the skills, productivity 
and motivation of employees is of upmost impor-
tance.  With the plastics industry facing a skills short-
age evaluating the proficiencies and knowledge of the 
employees and how it is safeguarded, valued and up-
dated is vital.   
 
Intellectual Property: By seeking the opinion of a 
qualified technical expert with knowledge of the plas-
tics industry, you can get support for clearly under-
standing the technical value in the intellectual property 
held.  This could be in the manufacturing process, the 
process conditions or in the material formulation.   

Production Effectiveness and Product Quality: 
Profit margins are easily lost in plastics manufacturing 
through high scrappage rates, ineffective equipment 
set up and poor housekeeping.  A technical expert 
can examine the operational costs and compare them 
to industry norms as well as understand where waste 
occurs and its impact in the manufacturing process. 
   
The market reputation of a manufacturer relies on 
quality and consistency.  Suitable equipment, training 
and quality control measures are relied on to defend 
this reputation therefore it is important to recognise 
what is in place to maintain and manage this process. 
    
The Supply Chain: The success of a business can be 
linked to the efficiency of its supply chain.  How a 
business manages its supply chain impacts its ex-
penses and resources as well as its ability to meet cus-
tomer demand.  An expert with technical knowledge 
of the plastics industry can assess the robustness of the 
supply chain particularly in relation of critical mate-
rials and services to ensure the business is prepared 
for disruption risks and opportunities.   
 
Product Development: New products provide the 
opportunity for businesses to grow and produce prof-
itable returns but careful planning is needed to min-
imise the risk of costly mistakes.  Does the business 
being assessed have a product development strategy?  
Is it feasible and have technical assessment stages in 
place to avoid failure in delivery?   
 
The plastics industry is under increasing scrutiny to re-
duce its environmental impact.  With the introduction 
of new legislation, regulations and directives specifi-
cally focused on the use of plastics has the business con-
sidered this impact and how to adapt for the future? 
 
The consequences of inadequate due diligence can be 
overvaluation resulting in financial loss.  To avoid sur-
prises when assessing a company within the plastic in-
dustry, it is important to form a professionally 
experienced team.  PS Partnerships & Consultancy 
can save you time and money by ensuring you avert 
potential problems associated with unasked or mis-
understood questions.    
Poor due diligence, plastic product failure or the         
unfair use of intellectual property related to a plastic 
article can be more than concern or inconvenience.   
 

by Dr Paul Shipton Author and Suzanne Johnson MBA co-author. 
The goal of due diligence is to objectively assess the operational situation of a company and 
is a key element of any business purchase, acquisition, merger or takeover.   

ISSUE 38 IFINAL.qxp_Layout 1  26/08/2021  15:26  Page 84



E X P E RT  W I T N E S S  J O U R N A L       85 AU G U S T  2 0 2 1

The consequences can be significant; disputes arise, 
and legal processes start.  It is at this stage you may 
need to appoint a Technical Expert or Expert Wit-
ness to help you understand the complex technical 
issues at stake.  Selecting the right person can be piv-
otal to your case and is often the difference between 
success and failure.  
As independent, technical experts with over 25-years’ 
experience of working with the plastics industry, PS 
Partnerships has a strong track record of supporting 
companies and the legal profession in due diligence 
and plastic failure disputes.  We have wide commer-
cial and criminal case experience within the medical 
and pharma device, packaging, construction and ma-
terial recycling cases. With global and national cover-
age, PS Partnerships can support you with due 
diligence within the plastics industry as well as plastic 
failure disputes which are often technically complex 
and difficult.   
 
Authors 
Dr Paul Shipton Author and Suzanne Johnson 
MBA 
To find out more, visit: 
www.ps-partnerships.com/technical-support/  
or download Seven things to consider when  
appointing an Expert Witness to help you navigate 
this important decision,  
www.ps-partnerships.com/seven-things-to- 
consider-when-appointing-an-expert-witness/.   
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What?  
Bop-Me is bringing a claim against the Secretary of 
State for Health and Social Care regarding its award 
of a contract for the supply of face masks to the NHS 
– one of the challenges relating to, as Mr Justice Fraser 
described it, "the use of the so-called "VIP Lane" for 
preferred suppliers".    
The main claim goes to trial in April 2022, but            
Bop-Me asked at an early stage for the Judge's             
permission to rely on expert evidence.   
Generally in procurement challenges, the parties are 
asking the Court to decide whether there has been a 
manifest error or unfairness in the procurement pro-
cess. To consider this, the Court carries out a limited re-
view of the public body's decision; it does not reach its 
own view on what the public body should have decided. 
For this reason, expert evidence is not usually required 
– but "there may be areas where the subject matter of 
the procurement is such that some expert evidence is 
required to assist the Court in understanding the tech-
nical subject matter, but these are rare." 
 
The Courts will not require expert evidence on mat-
ters of interpretation and construction. Here the 
Judge had to consider:  
l whether expert evidence was necessary because of 
the complexity (either of the technical background or 
of the tender evaluation process);  
l if it was necessary, on what issues; and   
l whether there should be a joint report or if each 
party should instruct its own expert.   
The Judge concluded that evidence from an expert 
was necessary and could assist the Court on one dis-
crete issue only. For this, he allowed each party to call 
their own expert.   
How?  
The Claimant suggested it needed expert evidence on 
four issues.   
Only one issue of the four was considered to be so 
complex/specialist so as to require expert evidence, 
which was:  
What the contents of a testing report evidencing 
compliance with the relevant British Standard 
should include.  
Bop-Me argues that there is no prescribed content of a 
testing report. The Judge recognised that, if Bop-Me 
was right on this assertion, a Court could not say what 
technical information should be included in a testing 
report, as the Court did not have any specialist knowl-
edge of this. It would need an expert to assist the Court.   

So what?  
Before asking a Court to allow expert evidence in pro-
curement proceedings:  
l Think very carefully about the issue(s) you think you 
need expert evidence on and why the Court would 
not be able to reach a decision on its own, without that 
expert. The Courts will still only allow expert evidence 
in procurement cases in limited circumstances.   
l Source your expert witness carefully – can they truly 
give an independent expert opinion on this issue and, 
if so, why / what makes them the right expert? If at 
trial it transpires that an expert does not have the nec-
essary expertise, then the evidence may not be al-
lowed resulting (as the Courts have said) in "any 
consequences that entails".  
l Check your expert witness understands that, if their 
evidence is allowed, they need to be able to answer the 
right question in the right way - it's the content of the 
expert evidence produced that matters, not just the 
expert's expertise. That expert needs to be able to as-
sist the Court, clearly, concisely and independently.   
Authors 
Bill Gilliam, Partner, Dispute Resolution  
Ryan Geldart, Legal Director, Dispute Resolution  
Charlotte Parkinson, Associate, Dispute Resolution 
www.addleshawgoddard.com

E X P E RT  W I T N E S S  J O U R N A L       86 AU G U S T  2 0 2 1

Bop-Me – When can Experts  
Assist in Public Procurement Cases?
Expert evidence allowed in a public procurement case on a very specific point – Mr Justice Fraser's de-
cision in an interim application in the case of Bop-Me Ltd v Secretary of State for Health and Social 
Care (Rev 1) [2021] EWHC 1817 (TCC)
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Professor Angela Gallop  
Discusses the Challenges of  
Investigating Cold Cases

Advances in scientific techniques have meant that          
historic cases can be reopened, but there’s much more 
to a successful cold case investigation than new meth-
ods of testing. In this piece, Forensic Access’ Group 
Chair and one of the UK’s leading experts in cold 
cases, Professor Angela Gallop, revisits the trials and 
tribulations of cold case investigations. 
 
Here we share some details of the cases, containing 
graphic descriptions which some readers may find dis-
turbing, but others will undoubtedly find fascinating. 
 
How did you come to specialise in cold cases? 
“I started specialising in cold cases in the firm that I  
co-founded, Forensic Alliance, back in the late 
nineties. It was a sort of “happy accident” when I look 
back on it now.  
“Prior to setting up this company I had been doing 
defence work – which focused on supporting lawyers 
representing people accused of crimes when there is 
forensic evidence against them. I began to notice that 
standards for police were slipping slightly and I could-
n’t help but think there might be a better way of doing 
things.  
“So, with a couple of colleagues I set up Forensic           
Alliance specifically for the police and one or two 
forces, particularly local ones, took us up on this and 
it gave us an opportunity to show just how good, 

imaginative and different we could be.   
“The cold case work I have done has mainly been for 
the police, who tend to get in touch with us when 
they’re reviewing a case after a lapse of few years and 
who think there might be some new technology in the 
forensic line that might help. I have also, on occasion, 
been approached by the families of victims or the 
lawyers representing them and so we’ve started rein-
vestigating something because of that. Those are the 
two main routes.”  
Can you give some examples of what the extra  
challenges might be when reviewing cold cases? 
“First of all, understanding what happened – both at 
the crime scene and during previous investigations. 
You need to be briefed on everything properly by the 
police because usually the crime will have happened 
years beforehand. You need to study photographs of 
the crime scene, and read all relevant expert reports 
and eye witness statements taken at the time, and  
generally get as comfortable as you can with all the  
circumstances surrounding the crime.   
“The next thing is to find out what exhibits might still 
be available to examine in the case, and that can be 
really difficult. There are several cases that we’ve 
worked on where we’ve been back and forth to the 
Forensic Science Service (FSS) archive and they’re 
telling us ‘no you have it all, we haven’t got anything 

Professor Angela Gallop and her team have helped 
to solve some of the country’s most complex cold 
cases, from the murders of Stephen Lawrence and 
Damilola Taylor to The Costal Path Killings.  
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else’ but where we know they must still have some-
thing else because it says so in the original case notes. 
Usually they find it in the end.  
“You have to gather all of these items together and 
then look into how they’ve been treated over the 
years. If they have been in and out of their packaging 
and handled and tested during the course of succes-
sive reinvestigations, there could be a potential ques-
tion of contamination of one item by another – this is 
something you have to be really careful about. You 
have to be absolutely certain about anything you in-
tend to present as evidence including making sure 
that contamination couldn’t have played a part in it. 
“You also have to take a close look at what the scientists 
did originally to see if you can identify any holes in 
their methodology, or gaps in their interpretation of 
results and which could be filled by a closer look, a new 
approach or new technology. Then you have the issue 
that the person who examined the items first proba-
bly had the best bits in relation to evidence, so you 
have to be more imaginative about where you look for 
samples to test for new evidence. It could be a good 
idea to look for things that the original scientists did-
n’t analyse, or look in different places.”  
 
Can you give us some examples of the things  
you would do differently when re-examining a cold 
investigation? 
“We have learned a lot of lessons over the years from 
each cold case that we have investigated. People think 
that cold case investigation works because you have 
new technology, and of course that is extremely im-
portant, but it’s not the whole deal – it’s only really half 
of it.  
“Going back to the crime scene, no matter how old, is 
invaluable to cold case investigations. You have to 
physically go back there to understand the geography 
and topography, and the layout of everything. You can 
then get a sense of what’s possible, what’s not possible, 
what may be likely and what’s unlikely.    
“There’s also a tendency to assume, particularly with 
the older cases, that the people who originally attended 
the scene understood the finer details. While they usu-
ally got the general gist of what happened there, often 
they didn’t drill down and understand the precise se-
quence of events in the way that is sometimes possible. 
I think that’s really important because the scenes are 
where all the forensic opportunities present themselves 
and you really have to understand them. Especially in 
a reinvestigation when you often have more time and 
space to think about the circumstances.”   
“There are lots of other lessons to be learned. For in-
stance, don’t assume that because you had a really 
good scientist who did the work originally they will 
have found everything. They will have been under 
pressure. They will have begun working on the in-
vestigation before some of the information came in 
through the investigative channels, and maybe some 
of the investigators didn’t pass all of the information 
over to the scientists because they were busy doing 
other things. We may not necessarily hear everything 
during a live case that we would do with an older one.   

“We have also learned that one type of evidence can 
sometimes lead to another. The Stephen Lawrence 
case is a good example. We were really interested in 
DNA because it is capable of producing such power-
ful evidential links, but sometimes you can’t just look 
for DNA and find it – you have to look for something 
else first which may help show you which items you 
need to focus on. In the Lawrence case we started 
looking for textile fibres at an early stage. These can be 
incredibly important because they tell you about what 
clothing might have been in contact with what other 
clothing, and even sometimes what parts of the cloth-
ing were involved. They can point you in the right di-
rection and give you the focus for a much more 
detailed blood search. This was extremely successful in 
the Stephen Lawrence case and also in the Costal Path 
murders – which I don’t think would ever have been 
solved without a search for fibres first.  
“It’s also about recognising when you’re onto some-
thing. I think it’s very easy as a scientist to do a test – 
however properly, but then fail to consider the re-
sults in sufficient detail. This means that they can 
miss critical but subtle clues that might otherwise 
have given you the way into a case. The Rachel Nick-
ell case would be a good example here, when a 
strange early DNA result wasn’t investigated further 
by the original scientists.  
“Another factor is trusting the science, realising that 
truth is often stranger than fiction. You may get a un-
usual or unexpected result. That doesn’t mean that 
it’s wrong – however much others may try to tell you 
so, it just means that you’ve got to think about it in 
rather more detail in the context of the particular case 
circumstances.  
“We have certainly experienced some very interesting 
results over the years. I remember in one particular 
case we had been doing well finding evidence point-
ing in a certain direction, and then we came up with 
a really odd result and the lawyers instructed us to 
conduct the tests again because we ‘must have got it 
wrong’. We carried out the test again several times and 
involved other experts, and the evidence just grew 
stronger and stronger, so we decided to revisit the 
crime scene to see if there was anything there that 
could help explain it. And, of course, there was. It 
gave us the answer in the way that a crime scene usu-
ally does, and it actually made the evidence a whole 
lot stronger than it was before! You just have to be 
aware that things like that do happen. New techniques 
and new approaches go hand-in-hand.” 
 
There’s a huge responsibility when it comes to cold 
cases and correcting a miscarriage of justice, but it 
must be incredibly rewarding when things go right 
like they have several times in your career… 
“I suppose it’s doubly-rewarding when you find            
evidence that the court believes is enough to make the 
difference in a case and allow it to safely convict some-
one, and at the same time exonerate someone else. 
There have been quite a few examples of that. There 
was the Rachel Nickell case where Robert Napper was 
convicted and long term suspect, Colin Stagg was ex-
onerated, Lynette White where the Cardiff Three 
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were exonerated and Jeffrey Gafoor was convicted, 
and Damilola Taylor where the Preddie brothers were 
eventually convicted and the four young people who 
were originally charged with the crime were authori-
tatively exonerated.   
“Like every case, any satisfaction you get at the time 
you discover a potential link between a suspect and a 
victim for example is always only fleeting because you 
immediately start thinking about alternative innocent 
explanations for it. And it’s only when you have ex-
plored and, if possible, have been able to discount 
them, that you can relax, and by then, the novelty of 
what you found has worn off a bit. It’s only now re-
ally, looking back, that I begin to think about how sat-
isfying it was. At the time I was always thinking about 
the next step.” 
 
What’s unique about the way that you and the team 
at Forensic Access solve cold cases? 
“It’s partly to do with our history, and partly with our 
current staffing and laboratory facilities. We have sci-
entists here who were at the forefront of developing 
forensic cold case investigation and we even set up a 
separate laboratory for the police to help improve 
quality in forensic science and particularly in complex 
cases. And we have been spectacularly successful as 
you can see just from the few case examples I’ve men-
tioned here.   
“This means that we understand all of the funda-
mental elements of cold case investigations, how to 
apply them at the lab bench, and how to work effec-
tively with police and legal teams. Over the years, 
we’ve developed a particular way of investigating cold 
cases through the sheer amount of them we’ve worked 
on, both successful and unsuccessful, because you 
learn through everything. I think that’s what make 
Forensic Access unique – it has always been and will 
always be about quality, both for the defence and for 
the police. We pride ourselves on being imaginative, 
meticulous, tenacious, innovative - looking for new 
ways of doing things when we need to.  
“In other words, we have been a main driver for 
change in this area, just as we were when we were set 
up originally to ensure that defence legal teams had 
access to really good forensic expertise themselves. It’s 
the kind of organisation that we are. We are all about 
improving quality and access to forensic science, and 
to make forensic science as powerful as it can be but 
also to ensure that it’s safe.” 
 
Do you feel that if detectives applied objective,  
balanced scientific principles to their work, rather 
than just doing everything in their power to prove 
their case, they would have better (less subjective) 
 investigations? 
“I think that the police are there in the white heat of 
the investigation and they are under a lot of pressure, 
and I wouldn’t dream of trying to tell them how to do 
their job. The only thing I would say is that, as a body, 
they currently have a dual role to play in that they are 
responsible for detecting (and preventing) crime and 
also increasingly for producing at least some of the ‘in-
dependent and impartial’ scientific evidence which will 
underpin prosecutions. I don’t think it’s possible to do 

both and so I don’t think they should be expected or 
required to do both.”   
“As independent forensic scientists we have developed 
a particularly robust and structured way of working 
out what we should be looking for and producing a 
balanced assessment of the value of anything we may 
find. When we look at a case we think: the prosecution 
proposition is this, the defence proposition is that. If 
we don’t know what the defence’s stance is we assume 
it is to deny involvement. So we have two propositions 
and we then have to consider what tests to apply on 
the basis that the results will help us to decide whether 
there is something to support the prosecution or to 
support the defence, or which is neutral.   
“Having said that, increasingly, and with tight budgets 
very much at the forefront of their minds, the police 
often simply instruct scientists to look at this, or test 
that. The danger of this approach stems from the fact 
that you can skew forensic evidence very easily - just by 
the number and choice of things you look at and the 
tests you apply. In addition, nowadays there’s less di-
alogue between investigator and scientist than there 
used to be, and I think that is a real loss to the investi-
gation process as a whole.” 
 
Advances in science are of course important for  
solving cold cases, but what else is involved? 
“It’s partly the technology, but it’s also how you  deploy 
it. It’s about the techniques you choose, what you 
choose to apply them to, the order in which you 
choose to apply them – because some of them are mu-
tually exclusive so you have to be careful there. You 
also have to understand what previous tests will have 
been carried out on the item or the sample, and  
therefore what extra things you may need to do.  
“Forensic science is so prescriptive nowadays, and 
I’m worried that we are not taking enough samples 
from these cases – some of which may go cold – you 
don’t know in the beginning if they are going to go 
cold or not.   
“You also have to consider not only individual areas 
of expertise and all the techniques that you have at 
your disposal, but also how to interpret the evidence. 
You have to know how to mix and match different 
areas of expertise – using the findings from one to 
drive another. This is a particular strength of Forensic 
Access, as we are able to conduct investigations with a 
multidisciplinary approach by utilising a wealth of ex-
perts from a single setting.” 
 
Can you remember any of the breakthrough  
moments in any of your high-profile cases? 
“A particularly important breakthrough was in the 
case of Lynette White, the young woman who was 
killed in Cardiff.  This was a really brutal murder for 
which the Cardiff Three were wrongly imprisoned.  
“In this case we were looking for foreign blood at the 
scene. Lynette had fifty stab wounds and the original 
scientists who worked on the case discovered some 
blood that was different from Lynette’s through blood 
grouping (which was the only kind of body fluid test-
ing available at the time of the murder). It was quite 
likely in those circumstances that the blood had come 
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from the offender. This was such a violent and sus-
tained attack, and if you’re wielding a sharp instru-
ment like a knife in those circumstances – the hand of 
the offender can very easily slide down, in the slippery 
blood, off the handle and onto the cutting edge of the 
blade. From there on every thrust made with the knife 
could scatter the offender’s own blood about the crime 
scene as well as that from the victim. There the art is 
to distinguish which is more likely to be victim blood 
and which could be the offender’s blood.   
“Because we knew there was some foreign blood           
present at the scene, we were very keen to try and find 
some more. There was very little left of the original 
foreign blood because it had virtually all been used up 
in testing as every new DNA technique that was de-
veloped was applied to it to the extent that the case es-
sentially described a large part of DNA profiling 
history. But, for one reason or another, none of this 
testing was successful and, in the end, we were having 
to be as imaginative as possible about where to look 
for more of this foreign blood.   
“We started looking at stuff that the original scientists 
hadn’t bothered with, and this included a bit of cello-
phane from the end of a cigarette packet. Most of the 
blood on it was smeared and we thought it was prob-
ably from Lynette. But there was one tiny round spot, 
which indicated that it had come from an airborne 
droplet of blood that had just happened to land on 
the packet. This could be some of the offender blood 
we were so desperately trying to find. So we thought 
we’ll have a go at just that one stain, to see if we could 
get anything out of it. We got a nearly full DNA pro-
file, and it hadn’t come from Lynette.  
“Immediately and imaginatively we called him             
Cellophane Man because it was a male profile, and 
that was the breakthrough moment where we thought 
‘this could be it’, and then shortly afterwards, ‘now 
we’ve got to find some more’. So we did some amaz-
ing things like getting the police to take some wood-
work - the skirting board and the front door off its 
hinges, because we could see in the crime scene pho-
tographs there was some blood on these that could 
conceivably also have been offender blood. The skirt-
ing board came from very near where Lynette had 
been attacked, and the front door had smeared blood 
on it as whoever was making their way out of the flat 
was groping for the latch – they would have been in 
the dark. So when the woodwork arrived at the labo-
ratory, we scraped away at the paint that had been ap-
plied in the intervening years - the flat had been 
painted twice in that time, trying to expose any blood 
that might have been there, hoping desperately that 
whoever had painted it hadn’t prepared their surfaces 
first; fortunately we were lucky – they hadn’t.  
“It was an intricate balance between not scraping too 
deep - when we would wreck the blood, and not scrap-
ing too shallow when we would never expose it. It was 
quite tricky and all had to be done under a micro-
scope, but in the end we managed to expose some of 
the blood on the skirting board and to get a  DNA pro-
file out of that. It matched Cellophane Man. 
  

“We then carefully selected a few individual blood 
stains on a cardboard box, a few swabs that had orig-
inally been taken of blood staining in the flat, and the 
other odd item from there. And after scraping the 
paint on the front door, we found mixed Lynette and 
foreign blood which strengthened the connection be-
tween Cellophane Man and Lynette. Then we went to 
Lynette’s clothing, and even though it was completely 
soaked with her own blood we managed to find of-
fender blood on it by reenacting the way in which she 
would have been manhandled because her clothing 
was misplaced. From all of this we started to get a pic-
ture of the extent of foreign blood on and around the 
body and on the exit route out of the flat and we had 
no doubt that whoever it had come from had been in-
timately connected with her murder.” 
 
What do you think the future holds for forensic  
science reinvestigations? 
“It depends entirely on the police and how they             
intend to use the funding that they have. Even though 
cold case investigations may seem expensive at the 
time, they actually save a lot of money in the long run, 
because there won’t be the need for any further           
reinvestigations or public inquiries into the case.   
“But we have to take the police with us, and they have 
to understand what we’re doing and why we’re doing 
it. It’s part of our responsibility to ensure that they 
stick with us, so it’s a team effort in that respect. 
 
Time and again fibres comes up in your stories, is it 
an undervalued form of evidence? 
“Absolutely. Textile fibres can provide important            
evidence in their own right, but they can also point to 
which items it might be most useful to focus on in the 
search for other evidence such as DNA. The problem 
is now that we’re losing much of our fibre expertise. 
We have very few groups left who can search for, anal-
yse and compare fibres because the police think it’s too 
expensive and you can understand that. But fibres can 
sometimes cut straight through an investigation – 
finding evidence that wouldn’t otherwise come to light 
and saving money through greater focus. And, with a 
bit of research and development,  the techniques are 
there in the wider scientific community to make the 
whole process a lot quicker and more cost effective.  
“I’d like to finish by saying that our experience has in-
dicated that when cold case reinvestigations are con-
ducted properly, particularly with the technology and 
new approaches we have now, forensic science should 
usually be able to provide the answer.” 
 
 
 
 
 
 
To find out more about the range of forensic services 
and expert witnesses provided by Forensic Access 
email us at science@forensic-access.co.uk  
or Tel: 01235 774870 to speak with our team. 
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FEE 2021 –  
What to expect

“As a strategic counter-terror event with a global 
audience, large numbers of the CTX and FEE 

audience typically travel to the event from  
overseas,” Tracy Bebbington, Event Director, 

CTX and FEE, said. “We have decided that there 
is a strong cross-over audience between CTX and 
FEE and DSEI attendees that we could leverage 
to deliver three events side-by-side in 2021 and 
enable our attendees to take advantage of the 

business opportunities this will offer.” 
 
This year’s FEE promises a range of innovative          
exhibitors and a comprehensive educational seminar 
programme that will examine the key theme - The  
influence of the COVID-19 pandemic on the future of 
forensic science. As a result of the global pandemic, 
medical and forensics professionals made giant leaps 
forward to improve collaboration across borders          
and disciplines. This has enabled researchers and           

authorities to make decisions and breakthroughs at a 
revolutionary pace but the question remains: can this 
trend continue without sacrificing the rigorous pro-
cesses that underpin the value of forensic science to 
justice systems around the world? 
 
Joining FEE as this iteration’s education partners are 
Global Forensic & Justice Center (GFJC) at Florida In-
ternational University (FIU) and the National Foren-
sic Science Technology Center (NFSTC). With the 
support of world-leading experts from academia and 
industry, FEE’s education plays an essential role in 
helping shape and progress the offering of the show’s 
education sessions for students and professionals alike. 
  
The Conference 
In partnerships with Florida International University, 
FEE will host a free-to-attend conference for all            
visitors, spanning the show’s key themes and provid-
ing the latest insights on developments in the forensics 

Forensics Europe Expo (FEE) is set to take place at the London ExCeL for the 
first time since its launch in 2013. Covering every aspect of forensic science, the 
show’s eighth iteration will be held alongside Counter-Terror Expo (CTX) and 
Defence and Security Equipment International (DSEI) to represent the primary 
meeting place for forensic solution providers who will be able to explore  
synergies between the sectors.
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industry. The conference will feature world-class 
speakers and leading organisations who will share 
their latest findings and learnings in a range of               
interactive session formats. 
 
FEE is the only European event covering every aspect 
of forensic investigation, and a natural meeting point 
for stakeholders not only across the continent, but 
across the globe. The last edition of FEE brought to-
gether a record number of industry leaders to discuss 
and explore the latest forensic developments. Interna-
tional suppliers showcased an impressive range of sci-
entific innovations, from major developments in DNA 
analysis to crime scene equipment and e-discovery. 
 
In response to COVID-19, FEE has implemented a 
framework of enhanced safety measures to demon-
strate that the health and wellbeing of all attendees is 
our number one priority. In collaboration with other 
global event organisers, FEE has summarised the best 
practices for organising and delivering trade shows 
and exhibitions, including a range of precautions and 
initiatives to reduce the risks caused by COVID-19. In 
this new era, the ‘All Secure Standard” will allow FEE 
to take place in a secure environment. Measures are 
broken down into the following four areas: Cleaning 
& Hygiene; Communication; Protect & Detect; and 
Physical Distancing. Specific plans and actions for FEE 
– including the format of conference and networking 
sessions – will be communicated to all participants by 
the show team. 
 

“Forensic Europe Expo provides us the  
opportunity to meet with and network with a 

range of visitors from the forensics industry. We 
are able to showcase the varied capabilities that 
Cranfield University can offer to both new and 

existing contacts.” 
 – Events Executive, Cranfield University 

 

On Day 1 of the exhibition, Tuesday 14 September, 
speeches and panels will discuss new approaches to 
performing forensics investigations and share experi-
ences in mobile and digital forensics, from the field to 
the lab. Traditional data collecting methods will be 
challenged at the Mobile Forensics: Taking the Logic 
Out of Tradition seminar at 1140 while, the impor-
tance of digital forensics in the maritime environment 
and shipping will be discussed at 1200 in light of new 
sector regulations and the significant role of Cyber Se-
curity in the naval sector.  To address and discuss the 
theme of the day, Forensics 2025: Where we need to 
be, a dedicated keynote panel will welcome experts 
from Forensic Science International, Forensics Capa-
bility Network (National Police Chiefs Council) and 
Discovery Forensics. 
 
Day 2 will explore human-computer interaction,          
AI-Powered Analytics and the future of forensic sci-
ence and crime scene response. In addition to these, 
at 1500 visitors will be able to hear about VR in foren-
sics how serious gaming can help train police forces 
on the digital and mobile forensics tools used in the 
laboratory. Led by the day’s theme, Harnessing 
emerging technologies for forensics and criminal jus-
tice, the keynote panel at 1330 will feature subject ex-
perts from the Florida International University Global 
Forensic and Justice Center, the University of Kent & 
Cost Action DigforAsp. 
 
The final day of the FEE conference will focus on the 
theme of collaboration across borders and disciplines. 
Collaborative training in forensic biology will be the 
first topic of the day while the effect of a viral virus 
spread and the use of mathematics for digital forensics 
will also be highlights for the day. Led by the theme, 
the keynote panel will discuss the influence of the 
COVID-19 pandemic on cross-border and cross-          
discipline collaboration for forensic science, featuring 
experts from the Global Forensic Justice Centre, FPS 
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Economie (Federal Public Service of Belgium), the 
University of Technology Sydney Centre for Forensic 
Science and the Faculty of Law - Criminal Justice and 
Public Administration, University of Lausanne. 
  
Exhibitors under the microscope 
“Forensics Europe Expo 2019 really hit the bullseye 
for us. We have attended the event for years and it is, 
without a doubt, the place to be for digital forensics 
and security experts worldwide” – Sales and Market-
ing Manager, SecurCube  
Visitors can expect to discover a range of innovative 
businesses at this year’s FEE floor including MSAB 
who released a series of updates to their XRY Mobile 
Forensics Tool, allowing the application to securely ex-
tract more high-quality data in less time, while at all 
times fully maintaining the integrity of the device. The 
XRY application has its own file format which allows 
for a full forensic audit trail and protection of the evi-
dence from initial extraction through analysis to re-
porting and to presentation in court. 
 
Foster & Freeman will also be present at FEE 2021. In 
January F&F produced an in-house case study on the 
benefits of using high-intensity narrowband illumina-
tion to search for and detect evidence at crime scenes 
and in the laboratory. The study demonstrated how, 
by utilising the full forensic spectrum of illumination 
(from UV to IR) and searching beyond the visible 
range (using an IR sensitive camera), it is possible to 
increase the amount of evidence detected whilst si-
multaneously increasing CSI and laboratory efficiency. 
Other exhibitors to look out for include Cobwebs 
Technologies who won the Global Infosec Award 2021 
from Cyber Defense Magazine during the RSA Con-
ference 2021. NEC Software, who also works closely 
with Microsoft, will also attend FEE following their re-
cent announcement in July this year that the NEX SX-
Aurora TSUBASA vector supercomputer set a record 
in the STAC-A2 Benchmark tests, which measure the 
computational performance of Monte Carlo-based 
risk simulations common in financial markets. 

 
 Let us do the searching for you  

if you require an expert fast  
call our free telephone  

searchline on  

0161 834 0017 
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Preparation of Terrorist Acts, Section 
5 Terrorism Act 2006: Evidence  
Required and Sentencing Guidelines
Drafted in the aftermath of the terrorist attacks in 
London, July 2005 the Terrorism Act 2006 was in-
troduced that included an important section regard-
ing the preparation of terrorist acts. Section 5 of the 
Act states:  
(1) A person commits an offence if, with the intention 
of: 
(a) committing acts of terrorism, or 
(b) assisting another to commit such acts, he engages 
in any conduct in preparation for giving effect to his 
intention.  
(2) It is irrelevant for the purposes of subsection (1) 
whether the intention and preparations relate to 
one or more particular acts of terrorism, acts of          
terrorism of a particular description or acts of           
terrorism generally.  
(3) A person guilty of an offence under this section 
shall be liable, on conviction on indictment, to im-
prisonment for life. 
 
As the Court of Appeal observed in Iqbal and Iqbal 
[2010] EWCA Crim 3215, section 5 was enacted to 
extend the ambit of criminal law in the context of 
complicated acts of terrorism. As with most terrorism 
legislation enacted at Westminster, it applies to the 
whole of the UK not just England and Wales. Where 
necessary, under section 26 of the 2006 Act it makes 
separate provisions for search powers for Scotland 
and Northern Ireland. An important aspect of sec-
tion 5 is that where investigators gather evidence re-
vealing a person may still be in a preparatory stage, it 
allows them to consider arresting a suspect at an early 
stage thereby assisting with the primary aim of 
counter-terrorism investigations, preventing a         
terrorist attack from occurring.  
 
 

Terrorist Causes, Intent and Aggravating Factors 
Two important issues related to the section 5 offence 
have been covered in subsequent court decisions. 
One related to the terrorists’ cause where in R v C and 
R [2016] EWCA Crim 61 the Court of Appeal held 
that Parliament legislated against all forms of terror-
ism and does not distinguish between causes or aims. 
The Court said to do so would be to introduce a new 
element into the offence. Developing this view in C 
and R, in R v Mohammad Abdul Kahar and others 
[2016] EWCA568 the Court of Appeal held that to 
distinguish between causes would be: 
‘…invidious in dealing with law enforcement        
agencies and parties here [in the UK] and abroad, to 
publicly rank terrorist organisations or causes.’ 
 
Due to section 5 carrying a sentence of life imprison-
ment, a second issue was in relation to the sentencing 
guidelines. While this is important for the judiciary, 
especially trial judges, this issue also impacts on those 
investigating terrorist activities, particularly in rela-
tion to evidence gathering. In Kahar the Court of        
Appeal held there are two categories of factors to con-
sider. The first category focuses mainly on the mens 
rea that covers:  
1. Preparation of terrorist acts intended to take place 
wholly or mainly in the UK;  
2. Acts of terrorism intended to take place abroad in-
cludes those who reach the intended country, those 
engaged in the preparation of travel, but who do not 
reach the intended country;  
3. Those who provide assistance to others intending 
to travel with the required intention.  
The second category focuses on aggravating factors 
that are mainly the actus reus elements of the offence 
that include: 

ISSUE 38 IFINAL.qxp_Layout 1  26/08/2021  15:26  Page 94



E X P E RT  W I T N E S S  J O U R N A L       95 AU G U S T  2 0 2 1

1. The degree of planning, complexity and sophisti-
cation involved together with the extent of the of-
fender’s commitment to carry out the acts of 
terrorism;  
2. Period of time involved; 

 
3. Depth and extent of the radicalisation of the             
offender (a significant feature when considering 
dangerousness), for example, possession of extrem-
ist material and/or communication of such views to 
others;  
4. The extent to which the offender has been re-
sponsible for indoctrinating or attempting to indoc-
trinate others and the vulnerability of the target of the 
indoctrination. 
 
Section 5 Trial Cases’ Application of the Sentencing 
Guidelines  
Examining a couple of section 5 case trials illustrate 
how the courts apply the intent and the aggravating 
factors when sentencing defendants. In R v Safiyya 
Amura Shaikh, (2020) 3rd July 2020, Shaikh, a Muslim 
convert, was a supporter of the group Islamic State 
(IS) who pleaded guilty to the section 5 offence of 
planning to blow herself up in an improvised explo-
sive device (IED) attack at St. Paul’s Cathedral in Lon-
don, in 2019. Shaikh was considered such a threat 
that the UK’s Security Service (MI5) made her the 
highest-level priority for investigation resulting in her 
being subject to a level of surveillance for only the 
most dangerous potentials attackers.  
In sentencing Shaikh, the trial judge, Mr Justice 
Sweeney, considered the intent, aggravating and mit-
igating factors. In relation to the aggravating factors, 
Shaikh stayed at a hotel in the City of London close to 
St. Paul’s Cathedral where she conducted surveillance 
of St. Paul’s that included her taking photographs 
and video footage of the Cathedral layout and secu-
rity arrangements. As confirmed from the evidence 
of undercover officers, who were part of the investi-
gation into Shaikh, whom she befriended, Shaikh 
stated she intended to plant an IED under St. Paul’s 
dome, the hotel she stayed in and detonate a suicide 
IED vest intending to kill as many people as possible. 
During the time she was making the preparations 
Shaikh posted a video on the social media site, Green-
birds, where #Greenbirds involves social media in-
fluencers on Twitter supporting IS, and a video on 
making a suicide IED vest. She also posted videos on 
various social media sites, including encrypted sites 
like Telegram, promoting IS’ attacks in the West with 
the aim of encouraging others to do the same. Among 
the aggravating factors that Mr Justice Sweeney            
referred to in sentencing Shaikh included:  
1. Recent and repeated possession or accessing 
    extremist material;  
2. Communication with other extremists;  
3. Use of encrypted communications; and  
4. Encouraging others. 
Mr Justice Sweeney found sufficient mens rea for a sec-
tion 5 offence was present as Shaikh planned to det-
onate IED’s in St. Paul’s Cathedral and the hotel she 
stayed at. The aggravating factors from her intention 

revealed the degree of planning, complexity and ex-
tent of Shaikh’s commitment to carry out the terror-
ist act. In relation to the possession and use of 
communications, Shaikh demonstrated the depth 
and extent of her radicalisation to IS’ cause. By using 
various forms of communication to encourage others 
to commit acts of terrorism reveals the extent Shaikh 
was responsible for indoctrinating or attempting to 
indoctrinate others to IS’ cause.  
Mitigating factors were considered by Mr Justice 
Sweeney that included Shaikh having doubts about 
carrying out the attack but did not know how to stop 
(revealed to the police during her suspect interview 
while in police detention following her arrest). Also, 
Shaikh declared she was ‘not well in [her] head’, as a 
result a psychiatric report was forwarded to the court 
on her behalf. Along with her guilty plea, her mental 
health and vulnerability were also taken into account 
as mitigating factors, resulting in a reduction of a 
third of her sentence. Overall, Mr Justice Sweeney 
saw the aggravating factors significantly outweighing 
the mitigating factors, which along with the Pre-Sen-
tence report was sufficient for it to be self-evident that 
Shaikh was a dangerous offender. She was sentenced 
to life imprisonment with a minimum term of 14 
years’ imprisonment.  
In R v Renshaw (2019) 17th May 2019, Jack Renshaw, 
a neo-Nazi, had been photographed and video 
recorded on numerous occasions speaking at the ex-
treme far-right group, National Action’s public as-
semblies held prior to the group’s proscription as a 
terrorist organisation. (Strangely he was found by not 
guilty of being a member of a proscribed organisa-
tion.) Renshaw pleaded guilty to a section 5 offence of 
preparing an act of terrorism where he intended to 
kill the MP Rosie Cooper and the police officer who 
previously investigated him for his involvement re-
lated to a sexual offence. The threat was so severe that 
Rosie Cooper’s friends and family encouraged her to 
stand down from Parliament, but she refused saying 
she did not want ‘tyranny to prevail’. During Ren-
shaw’s trial it was revealed that as a child he became in-
terested in Nazi history and beliefs, holding extreme 
far-right views since the age of 14, in which he became 
convinced of a Jewish international conspiracy and the 
UK state was oppressing the white community. As a 
result, Renshaw called for the eradication of Jews, de-
nied the holocaust occurred during World War Two 
and, seeing a race war was inevitable, he advocated at 
public rallies to be prepared to fight that war.  
Originally a member of the far-right political party, 
the British National Party, Renshaw moved to join 
National Action that became proscribed as a terrorist 
organisation following the group’s expression of         
support for the murder of the Labour MP Jo Cox in 
June 2016. Renshaw used open-source media prais-
ing Jo Cox’s murder in 2017 when he was planning 
to replicate Cox’s murder with the murder of Rosie 
Cooper. He saw the MP as committing treason be-
cause she represented the Jewish controlled state op-
pressing the white community and as Rosie Cooper 
represented a ‘false democracy’ she deserved to die. 
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 While forming the plan, Renshaw openly bragged 
about it to other National Action members, saying 
killing Rosie Cooper was necessary because she was a 
member of the Labour Party and therefore responsi-
ble for mass immigration. Aware that she was an ac-
tive constituency MP, Renshaw planned to kill Rosie 
Cooper at a social event using a machete to hack at 
her jugular. In Renshaw’s planning he saw the MP as 
someone easy to get at and a ‘logistical target’.  
In relation to killing Detective Constable Victoria Hen-
derson, the police officer who investigated him in an 
earlier investigation for sexual offences for which he 
was convicted, Renshaw intended to take ordinary 
members of the public hostage in a public house and 
demand the presence of the officer. He would then kill 
her and cause armed police officers who would have 
been called to the scene to shoot him.  
In sentencing Renshaw Mrs Justice McGowan con-
sidered the aggravating factors related to section 5. 
In relation to the degree of planning, as Renshaw 
planned to murder a serving member of Parliament, 
it was seen an ‘an attack on democracy’ and therefore 
would have been committed for the purpose of ad-
vancing a political cause. Evidence was also present 
that Renshaw was deeply imbued with the Nazi doc-
trine of the extreme far-right. Mrs Justice McGowan 
also took this, and the following aggravating factors 
related to section 5 into account, Renshaw’s recent 
and repeated possession and access to extremist ma-
terial and his communication with other extremists. 
As a result, Renshaw received a life sentence having to 
serve a minimum of twenty years before being con-
sidered for release.  
How These Cases Can Assist UK Counter-Terrorism 
Investigators 
As emphasised, the aim of counter-terrorism investi-
gations is to prevent terrorist attacks from happen-
ing. In essence section 5 means a person can be 
arrested and convicted for a terrorist attack that has 
not taken place. In criminal law this situation is not 
new. Under section 1 Criminal Law Act 1977 the of-
fence of conspiracy occurs where a person agrees with 
another person to pursue a course of conduct 
amounting to or involve the commission of an offence 
or would amount to an offence but for the existence 
of facts that would render the commission of the of-
fence impossible. Where a person’s actions go beyond 
an agreement, having the intent to commit an offence 
where that person’s action is more than mere 
preparatory and, as seen with conspiracy, if a person 
intends to commit an offence even though the facts 
are such the commission of the offence is impossible, 
they still commit an offence (section 1 Criminal At-
tempts Act 1981). In both statutory offences a person 
can receive a long custodial sentence for an offence 
that never occurred. The aim of these offences to 
allow investigators the power to intervene and pre-
vent an offence from taking place. It is submitted that 
section 5 is a hybrid of both the above offences as the 
offence is committed where a person has the intent 
to commit a terrorist act or engages in conduct in the 
preparation of this offence.  

How cases like Shaikh and Renshaw assists investiga-
tors is in taking cognizance of the aggravating factors 
applied by the trial judges on receiving a guilty plea 
or verdict that can in effect direct them to the type 
and level of evidence required to secure a conviction. 
As seen in both cases, the prosecution evidence re-
vealed how the defendants were deeply imbued with 
an extremist narrative. In building a section 5 prose-
cution case evidence will be required that reveals what 
extremist material they are downloading and looking 
at be it in the form of videos and written form, hard 
copy paraphernalia, possessions linked to extremist 
causes, who they are communicating with and if the 
suspect is posting extremist content in various social 
media platforms (including encrypted sites like What-
sApp or Telegram). One must be careful in deter-
mining if such material is evidence related to section 
5 if that material is extremist material protected 
under the right to freedom of expression. What is im-
portant here is gathering evidence showing a pattern 
of behaviour linked to extremist causes. For example, 
where a suspect is found to be in possession of ex-
treme far-right (neo-Nazi) materials such as swastika 
flags, an SS dagger or a Nazi uniform, downloads ma-
terial linked to proscribed groups like National Ac-
tion or Sonnenkrieg Division and is communicating 
with and posting content on neo-Nazi or white 
supremacist group sites, this would provide a pattern 
of behaviour demonstrating the depth and extent of 
the radicalisation of a suspect. The same would apply 
to a suspect imbued with the Islamist ideology linked 
to groups like Al Qaeda or IS.  
As seen in both the Shaikh and Renshaw cases, the 
planning was more than simply having an idea, both 
defendants were considerably involved in planning 
their respective attacks as they both took active steps 
to carry out those attacks. Shaikh carried out surveil-
lance of St Paul’s Cathedral, including checking the 
security arrangements at the Cathedral. Ascertaining 
that Rosie Cooper attended many constituency 
events, Renshaw planned to attend one of them to 
gain access to the MP and he bought a machete that 
he intended to use to kill her. In order to show the 
degree of planning, complexity and sophistication in-
volved, investigators would be looking for evidence 
not just of action, but the type of action taken and level 
of the suspect’s intent to commit the act, along with 
the amount of time the suspect has taken in relation to 
the planning. This will be important evidence the po-
lice must obtain for the Crown Prosecution Service in 
England and Wales, the Procurator Fiscal in Scotland 
and the Public Prosecution Service in Northern Ire-
land to decide if there is sufficient evidence to charge 
and a prosecution to succeed.  
Conclusion 
Especially in relation to terrorist activity we see            
legislative changes introduced to keep pace with 
changes and developments in terrorists’ tactics and 
section 5 Terrorism Act 2006 is a good example              
of one of those changes. When drafting the Terrorism 
Act 2000 it may not have been foreseen how          
important this offence was, especially in assisting 
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counter-terrorism investigators in taking positive 
steps in preventing an act of terrorism occurring. As 
seen, by having a sentence of life imprisonment, this 
is a serious offence and will be treated by the courts 
the same way as if a terrorist act occurred. In addition 
to the appellate court decisions, what is useful in ex-
amining the courts’ sentencing guidelines for section 
5 is how they can be transposed from the courtroom 
to the streets in guiding counter-terrorism investiga-
tors’ evidence gathering, allowing them to make a 
pre-emptive arrest before a terorist act occurs thereby 
saving lives and preventing persons suffering serious 
injury. 
 
Dr David Lowe is a retired police officer and is          
currently a senior research fellow at Leeds Beckett 
University’s Law School researching terrorism & se-
curity, policing and criminal law. He has many publi-
cations in this area including his recent books ‘Prevent 
Strategy: Helping the Vulnerable being drawn to-
wards Terrorism or Another Layer of State Surveil-
lance?’, ‘Terrorism and State Surveillance of 
Communications’ and ‘Terrorism: Law and Policy’, all 
published by Routledge. Routledge will be publishing 
the 2nd edition of his book ‘Terrorism Law & Policy: 
A Comparative Study’ in September 2021. David is 
regularly requested to provide expert commentary to 
UK national and international mainstream media on 
issues related to his research areas and provides an  
expert witness service. 
 

Expert Forensic Science Consultants 
 
Forensic Access was set up in 1986 to ensure that legal defence teams could access the same level of forensic 
science expertise as their counterparts in prosecution. Fast-forward 35 years and Forensic Access is a widely  
recognised market leader providing a breadth of forensic science services. 

Our services cover the entire forensic spectrum including: Biology and DNA, Fingerprints and Footwear Marks, 
Digital and Computers, Cell Site Analysis, Psychology and Psychiatry, Drugs and Toxicology, Firearms and  
Ballistics, and Pathology and Second Post-Mortems. 

How Forensic Access Can Help You: 

     Free initial consultation and quote with tailored advice on how our services, and wider expertise,  
     can help support your case 

     Dedicated Casework Managers providing end-to-end support to ensure that our peer-reviewed reports are  
     delivered on time and on budget 

      Direct access to our team of world class experts to help understanding and build an effective defence strategy 

      Quality is at the heart of everything we do and all work is carried out to rigorous UKAS 17025:2017 accreditation,  
     ensuring the validity and longevity of our findings. 
 

Contact: Debbie Rushton 
Tel: 01235 774870 
Email: science@forensic-access.co.uk  
Website: www.forensic-access.co.uk  
Forensic Access, Grove Business Park, Wantage, Oxfordshire, OX14 9FA 

Mr Philip Jaycock 
Consultant Ophthalmologist 

MB ChB, BSc, FRCOPhth, CertLRS, MD  

Mr Jaycock is a Consultant Ophthalmic Surgeon and Bond Solon 
trained Expert Witness. His specialist interests include cataract, 
laser eye surgery, refractive lens surgery, cornea, keratoconus, 
collagen cross-linking (CXL) and general ophthalmology.  
 
Mr Jaycock has over 21 years experience in ophthalmic surgery.  
He completed his fellowship in cornea, external disease and  
refractive surgery at Moorfields Eye Hospital in London.  
Mr Jaycock is a member of the UK Cross-linking Consortium 
(UK-CXL) Steering Committee and a trainer on the Royal  
College of Ophthalmologists microsurgical skills course.  
 
In the largest study of it’s kind, he was the principle investigator 
in a multi-centre study evaluating the outcomes of 55,567  
cataract surgery operations eyes using electronic patient 
records. This work has updated National and International 
benchmark standards for cataract surgery.

Contact 

Email: philipjaycock@hotmail.com 

Website: www.philipjaycock.co.uk
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Future Proofing - 
Are Virtual Courts Here to Stay?

This comment from the American Economist, Milton 
Friedman, in 1982 could not have predicted the 
events which were to occur almost 40 years later, and 
yet it seems to best sum up the landscape of this last 
year.  
As a court lawyer, I have long been used to tradition - 
the legal profession seems to be steeped in it, some-
what ironically - on the one hand, lawyers are the ad-
vocates of progression and development, but on the 
other, the legal world is renowned for doing things 
'the way it has always been.' That is, until 2020.  
The Scottish Courts and Tribunals Service (SCTS), 
like many other service areas, stepped up to the mark 
during this pandemic. It has been said that five years 
of IT development took place in less than five months, 
resulting in the virtual court being born. However, as 
with many things in the last year, it was born out of 
necessity rather than choice, and that has left it open 
to criticism and scepticism.  
As the SCTS and legal profession now catch their 
breath and reflect on the changes that have trans-
formed our current court systems, what choice will 
they make as to how they wish to shape their future? 
And to what extent will the virtual courts live on?  

From a client's perspective, there are significant cost 
benefits to the virtual court. The travelling and wait-
ing times have been vastly reduced. For routine hear-
ings (i.e., other than a proof (trial) or debate), their 
solicitor or counsel can deal with other business whilst 
waiting remotely for their case to call, thereby reduc-
ing costs even further. In cases where experts are re-
quired, the world is now their oyster - no longer is 
geography a prohibitive time or cost factor.  
But what about proofs (trials)? Can justice truly be de-
livered with witnesses giving their evidence virtually? 
Concerns have been expressed that, where reliability 
and credibility are in issue, they may be best assessed 
in person. That may be so, but whilst witnesses in a 
virtual court are not physically before the decision 
maker, they are always on view when giving their ev-
idence. Indeed, the camera arguably brings them into 
closer view, and face on their expressions, manner-
isms, and gestures are brought into sharper focus, lit-
erally! There may therefore be a greater opportunity 
afforded to the Judge or Sheriff to assess the credibil-
ity and reliability of that witness. I am aware of an En-
glish Judge recently making this very point - that 
being able to see the witness face on, rather than side 
on, was actually helpful. Furthermore, the opinion of 

“Only a crisis - actual or perceived - produces real change. When that crisis occurs, 
the actions that are taken depend on the ideas that are lying around. That, I believe, 
is our basic function: to develop alternatives to existing policies, to keep them alive 
and available until the politically impossible becomes the politically inevitable.”
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some Judges in Scotland is that the virtual court made 
little difference to assessing a witness's credibility. 
 
That said, the virtual court does lack some of the phys-
ical cues and prompts that are often intrinsic in a tra-
ditional court: body language is more difficult to 
gauge; there is less eye contact; subtleties and nuances 
are lost. But to what extent that has an adverse impact 
is, thus far, unclear. It is also worth remembering that 
the virtual court is in its infancy, and its users are learn-
ing a new set of skills to adapt to it. 
 
Concern has also been expressed that witnesses may 
be coached or have someone else in the room influ-
encing them whilst giving evidence. It is also claimed 
that witnesses may feel more comfortable at home and 
may therefore not treat the proceedings with the same 
solemnity as if they were in a physical court room. 
There may be merit in these concerns. However, a wit-
ness can be coached regardless of where they give ev-
idence, and solutions could be devised to check if a 
witness is alone and uninfluenced whilst giving evi-
dence (in America, for example, witnesses can be 
asked at any time to give a 360° camera view of the 
room they are in to check for just that). Furthermore, 
being on camera the whole-time whilst giving evi-
dence is perhaps more likely to focus matters than de-
tract from them. However, there is little doubt that the 
sense of gravitas and drama of a traditional court 
room is absent from the virtual court. 
 
It seems that the strongest argument in favour of the 
traditional court is that it best serves the taking of evi-
dence. However, it is worth bearing in mind that, a 

very small percentage of cases (excluding family cases) 
proceed to proof in the civil courts in Scotland. As 
such, it is only in a small minority of cases where the 
traditional court may be considered more appropriate 
than the virtual one. 
 
The debate around the advantages and disadvantages 
of the virtual court will no doubt continue for some 
time. Perhaps we should view the virtual court, not as 
a replacement for the traditional court, but as an ad-
jacent to it. The court provides a service, not merely a 
forum. Tradition shouldn't dictate our future, simply 
because that's the way it has always been. Equally, I am 
looking forward to the day when circumstances don't 
dictate our present.  
When deciding the future of the court system we 
should ask what has been lost by not having a tradi-
tional court, and what has been gained by it? As a re-
sult of this crisis, and the technological advancements 
made during it, the SCTS now has a choice as to how 
it wishes the future court system to be shaped. Surely, 
the traditional and the virtual court can co-exist in 
harmony, maximising the benefits of each. To future 
proof our court system, there will need to be collabo-
ration and communication amongst the legal profes-
sion, as well as transparency and training in the 
processes to ensure all involved can provide the best 
service to those who need it. 
 
Author 
Karen Stachura 
Senior Associate & Solicitor Advocate 
www.brodies.com/people/karen-stachura/ 

Mr Ernest John Sinar 

Consultant Spinal Surgeon/Consultant Neuro Surgeon 
MB, ChB, FRCS 
 
Consultant Neurosurgeon Consultant Spinal Surgeon, North of England Spinal Injuries and  
Department of Neurosurgery. The James Cook University Hospital, Middlesborough,  
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Experienced in all aspects of spinal injury including whiplash, back injury, spinal fractures,  
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of head injury and post traumatic epilepsy. 
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Also experienced in medical negligence cases and criminal cases. 
 
Contact:  Tel: 01572 724 972  Mobile: 07904 777 315  

Email: Medipinion@yahoo.com 

7 St. Alban's Close, Oakham, Rutland LE15 6EW  

Area of work: North East England & East Midlands, Leicestershire,  

Nottinghamshire, Derbyshire, Lincolnshire, Yorkshire, Northamptonshire,  

Cambridgeshire & Nationwide on request 
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King's Projects to Form Part of New £24m 
Investment Into Adolescent Mental Health

UK Research and Innovation (UKRI) have an-
nounced a major £24 million investment into im-
proving the mental health and wellbeing of 
adolescents in the UK. 
 
Seven newly funded and highly ambitious projects will 
aim to generate a whole new understanding of the de-
veloping mind and enable young people to flourish. 
Two of these seven projects, EDIFY and RE-STAR, 
will be led or co-led by King’s College London re-
searchers. 
 
Eating Disorders: Delineating illness and recovery 
trajectories to inform personalised prevention and 
early intervention in young people (EDIFY) 
Led by Professor Ulrike Schmidt at King’s College 
London and Dr Helen Sharpe at the University of Ed-
inburgh, this £3.8m project will see researchers work 
directly with young people with eating disorders to 
develop an interdisciplinary, evidence-based model of 
how these conditions develop and how young people 
recover. 
 
Eating disorders are common and affect people of all 
genders, backgrounds and identities, with devastating 
impacts on young people’s lives. This new research 
will explore the diverse experiences of people with 
eating disorders, characterising the different pathways 
into these conditions, as well as distinct stages of illness 
- at-risk, early stage and late stage - so that intervention 
can be personalised at each stage. 
 

    We are absolutely thrilled to have received  
this funding, which will allow us to create a 

major step-change in eating disorders research. 
Our work will ensure that all young people with 

eating disorders get access to rapid, effective 
 treatment, appropriate to their needs 

    – Professor Ulrike Schmidt 
 
Lived experiences of young people with eating             
disorders will be at the heart of the project, with cre-
ative methods such as theatre and comedy being used 
to increase understanding amongst the public and 
professionals. It is hoped this novel approach will 
transform the way eating disorders are understood 
and treated by challenging stereotypes and providing 
a 'map' for clinicians to tailor treatments to a young  
person’s individual circumstances. 
 
 

Regulating Emotions – Strengthening Adolescent 
Resilience (RE-STAR) 
Led by Professor Edmund Sonuga-Barke, this £3.3m 
project aims to help young people with neuroatypi-
calities such as Attention Deficit/Hyperactive Disorder 
(ADHD) and Autism Spectrum Disorder (ASD) traits 
reduce their chance of developing depression. Many 
young people with either a diagnosis or demonstrable 
traits of these conditions develop depression during 
adolescence, but we don’t know who is most at risk or 
more importantly, how to intervene to reduce that 
risk. This project will address that gap by exploring 
the specific role of difficulty in regulating emotions. 
 

    Why do so many young people with either 
Autism or ADHD develop mental health problems 

as they grow through adolescence? RE-STAR  
offers our brilliant team of scientists, clinicians, 

educational and performance practitioners,  
working together with young people with 

 neuroatypicalities, a unique opportunity to get to 
grips with this most important yet under-studied 
question, in a way that, we hope, will have a real 
impact on young people’s lives. We can’t wait to 

get cracking! 
    – Professor Edmund Sonuga-Barke 

 
The project will bring together a range of experts          
including scientists, artists, teachers and doctors who 
will work directly with the young people affected, 
whose views and day to day experiences will be at the 
heart of their work. Together they will develop a new 
way of understanding and measuring emotional reg-
ulation difficulties to build a platform for effective in-
tervention and provide those at risk of depression with 
the skills to reduce their chances of developing the 
condition. 
 
UKRI Investment 
The aim of this new UKRI initiative is to support multi 
and inter-disciplinary research and innovation that 
will address an area of strategic importance aligned 
with government policy and research priorities. Ado-
lescence is vulnerable stage of life for mental health 
when the brain is known to be highly sensitive to ex-
ternal influences. Previous research has shown that 
75% of mental health problems emerge before the age 
of 18 so it is crucial we develop effective interventions 
that can be implemented at an early stage to help pre-
vent or reduce mental health problems. 

This investment from UK Research and Innovation will fund seven highly  
ambitious projects, two of which will be led or co-led by King’s College London 
researchers, to generate a whole new understanding of the developing mind.
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    It is abundantly clear that more work is  
urgently needed to find effective ways to  

support the mental health of young people at a 
crucial stage in their lives. This portfolio of  

interdisciplinary projects will build the evidence 
and understanding that we need to combat  

debilitating mental illness in young people and 
allow them to fulfill their potential  

    – Professor Dame Ottoline Leyser,  
Chief Executive of UKRI 

 
The collective aim of these new projects is to better          
understand how and why mental health problems 
emerge and what makes some young people more 
susceptible or resilient than others. This knowledge 
will be used to generate evidence that can lead to new 
approaches for improving adolescent wellbeing,            
educational attainment, sense of identity and social 
functioning. 
 
The projects have been funded through the Strategic 
Priorities Fund, a UKRI cross-council initiative led by 
the Medical Research Council (MRC) in collaboration 
with the Arts and Humanities Research. 
 
Authors 
Ulrike Schmidt 
Professor of Eating Disorders  
Edmund Sonuga-Barke 
Professor of Developmental Psychology, Psychiatry 
and Neuroscience  
www.kcl.ac.uk 

Contact Details: 
54 Asquith Boulevard, Leicester LE2 6FA 

t: 0116 212 9995 I f: 0116 212 9300 I m: 07900 916 857 I e: al@psyworks.co.uk I w: www.psyworks.co.uk

 
Expertise: PTSD I Adjustment Disorders I Anxiety I Phobia I Depression I Sexual Abuse I Chronic Pain I Physical Disability  

Acquired Brain Injury I Body Dysmorphia I Workplace Well-Being I Rehabilitation I CBT  
Experience: Over 25 years in clinical and medico-legal work I Additional medicolegal training.  

Regular attendance at court/ tribunals I The quality of my reports/oral evidence has been commended by lawyers and judges. 

‰

BA (Hons.) MSc PhD C.Psychol. AFBPsS UKCP CSci. 

Psychological Expert Witness and Treatment Service 
Personal Injury I Clinical Negligence I Employment

Consultant Chartered Clinical & Health Psychologist (BPS) 
Registered Practitioner Psychologist (HCPC) 

Accredited Cognitive-Behavioural Psychotherapist (BABCP) 

Consulting Rooms:  
3   The Crescent Leicester 
3   Spire Leicester Hospital 
3   Nuffield Health Hospital Derby  
3   Nationwide Offices 
3   Remote Video Consultations  

Medico-Legal Service:  
3   Quotes within 24 hours.  
3   Appointments within 2 weeks 
3   Reports within 4 weeks.  
3   Unlimited free telephone support 
3   Friendly, efficient service

Dr Aftab Laher

Ms Tina Lannin 

Expert Witness Forensic Lipreader 
BA Hons, PG Dip CEIGHE, BPS Level A COT,  
CTLLS Cert of Teaching Lip Reading to Adults,  
DCAL Forensic lip reading certificate 
 
A professional lip reader with over 15 years commercial  
experience of lip reading video footage for solicitors, courts,  
private investigators, the media, and private clients. Tina has 50 
years of daily lip reading experience.  
 
Based in London, Tina’s business, 121 Captions, leads a team  
of professional lip readers offering forensic lip reading in 8  
languages. We decipher videos without a soundtrack, and  
provide a transcript or expert witness forensic lip reading report.   
121 Captions provides other services such as speech to text  
reporters, court reporters, transcriptionists, sign language  
interpreters and lipspeakers. Areas of expertise: Forensic lip 
reading analysis, scenes of crime and event video, surveillance 
systems, closed circuit television systems, industrial espionage 
prevention 
 
121 Captions Limited 
Suite 3808, PO Box 6945, London, W1A 6US 
Tel: +44 (0) 20 8012 8170 
Email: bookings@121captions.com 
Area of Work: Worldwide assignments undertaken
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Mental Health Focus  
for Research Data Hub 

The UK-wide hub – called DATAMIND – promises 
to make it easier for scientists to speed up research 
that aims to improve the lives of people with mental 
health problems.  
Experts say DATAMIND will overcome some of the 
key challenges of mental health research, such as the 
inclusion of the worst-affected patients. It also has the 
potential to improve diagnosis, treatment and wellbe-
ing for people experiencing a number of psychiatric 
conditions.  
Digital resource 
The digital resource will operate across the four na-
tions of the UK, bringing together expertise from the 
NHS, universities, charities and the pharmaceutical 
industry.  
Scientists and doctors at the University of Edinburgh 
form part of the senior leadership team and will lead 
Scottish efforts to combine UK-wide health datasets, 
ensuring that patients, families and healthcare 
providers quickly gain from new knowledge.  
Edinburgh academics will also lead on the future sus-
tainability of the hub. 
 
Mental health 
Mental ill-health is the biggest cause of disability for 
people living in the UK, but research shows that peo-
ple living with a mental illness are less likely to take 
part in research than other conditions.  
This means that some studies do not have enough 
participants to draw strong conclusions and often do 
not represent those with the worst symptoms.  
The DATAMIND hub will overcome some of these         
issues by securely bringing together existing data from 
diverse sources, including NHS healthcare records.  
 
£2million fund 
DATAMIND is funded by a £2 million investment 
from the UKRI Medical Research Council and joins 
an established network of Health Data Research 
Hubs, led by Health Data Research UK (HDR-UK) 
and funded through UKRI’s Industry Strategy          
Challenge Fund. 
 
DATAMIND is the third HDR-UK backed data hub at 
the University of Edinburgh, building on the Univer-
sity’s expertise in safe and secure use of healthcare 
data. Existing hubs have made significant impacts in 
data improvement and have supported the research 
response to Covid-19 in areas including vaccine            
rollout. 

The University of Edinburgh is proud to be a partner in this 
initiative, which will focus on including disadvantaged and 
excluded groups of people affected by mental disorders. In 
other words, the most severely affected people and in greatest 
need of help. This investment in mental health data science 
will strengthen our capacity to support mental health research, 
building upon previous UKRI mental health data science in-
vestments and MQ’s early work in bringing the UK’s mental 
health data science community together. MQ is the major UK 
charity dedicated to mental health research and the develop-
ment of DATAMIND reflects the fruits of its sustained efforts 
over many years. 
Professor Andrew McIntoshDepartment of  
Psychiatry, University of Edinburgh 
 
We’re really excited about DATAMIND. By working together 
with the public, patients, researchers, industry and the NHS 
we will transform both our understanding of mental health 
and the lives of people experiencing mental health problems. 
We will create a Hub where researchers and others can find 
and use mental health data to benefit patients and the public 
and improve care. 
Professor Ann JohnCo-Director of DATAMIND, 
Swansea University 

Mental health research is set to benefit from a data hub that will pull together 
some of the best evidence and expertise in the field. 

Dr Ian Starke 
Consultant Physician in 

Stroke Medicine and Geriatric Medicine 
MSc, MD, FRCP. 
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Medicine, Geriatric Medicine and General Medicine at University 
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Dr Starke provides expert reports for clinical negligence and  
medical injury cases in stroke medicine and geriatric medicine  
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He has provided expert examinations and reports for 
immigration and HM prison services. He is able to assess 

clients within or outside London. 
  

Contact:  University Hospital Lewisham 
Lewisham High Street, London SE13 6LH 
Tel: 0208 333 3379  Fax: 0208 333 3381 

Email: ianstarke@nhs.net 
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The Pitfalls of Memory -  
Malleable and Therefore Fallible

The brain is an organic hard drive. Memories, of            
particular events or conversations are files, stored on 
the hard drive. However, unlike a computer, every 
time the brain retrieves those memories, they can be 
unwittingly overwritten by new information or per-
ceptions. There is no log or back-up drive to allow this 
re-write to be recorded or observed. Eventually, if ac-
cessed enough in an unskilled way, they can be 
changed significantly. Whilst this can lead to some se-
rious misunderstandings in the context of day-to-day 
life, it can have far graver consequences for parties in-
volved in a dispute, particularly where large parts of 
the dispute turn on witness evidence of fact. Worse 
than that, the process of both litigation and arbitra-
tion can unwittingly manipulate memory through re-
peated interactions with witnesses’ memories at 
different stages. 
 
The ICC Commission Report on the Accuracy of Fact 
Witness Memory in International Arbitration (the 
“ICC Report”) explored the scale of the problem. Al-
though the ICC Report’s findings are primarily con-
cerned with international arbitration, they are equally 
applicable to common law jurisdiction court processes. 
 
The ICC Commission assembled a task force (with 
input from psychologists specialising in human mem-

ory) to examine the science behind memory and the 
potential fallibility of factual witness evidence. The task 
force first sought to understand the existing research 
into the fallibility of human memory and witnesses in 
the criminal justice context. It then considered the im-
pact of that research on commercial disputes. It found 
that in both contexts exposure to post event informa-
tion could have a significant impact on the way in 
which a witness recalls a specific event. In particular, 
misinformation, particularly from a credible source, 
could alter details in memories, add information that 
was never there in the first place or overwrite an ex-
isting factual memory. 
 
The ICC Report identifies a number of occasions in 
the arbitration/litigation process that can have an ad-
verse effect on memory. These include:  
l the way a question is phrased can impact the re-
sponse (for example leading questions versus open 
questions and the drafting of a “skeleton statement” 
for review by the witness before a fact gathering in-
terview has taken place);   
l the effect of misinformation contaminating memo-
ries (for example from discussions with inhouse coun-
sel or another witness who remembers matters 
differently); and  

by Sarah Murray, Partner and Head of Dispute Resolution, Stevens & Bolton 
LLP and Heather Murphy, Barrister, XXIV Old Buildings 
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l the impact of retelling a story on subsequent recall 
of a memory – telling the same story repeatedly (to in-
house counsel, external lawyers and other witnesses) 
can unwittingly lead to embellishment or distortion. 
 
The conclusion drawn is that, even in a commercial 
context, it is surprisingly easy to distort the memory of 
an honest witness accidentally, making it less reliable 
than anyone (including the witness) expects. 
 
The conclusions of the ICC Report were not                
necessarily a surprise to those involved in the practice 
of litigation. The English judiciary has been clear, both 
in case law and more generally, about the limitations 
of witness evidence. Lord Justice Leggatt warned that 
it is a fallacy to suppose that, because a witness has  
confidence in his or her recollection and is honest,         
evidence based on that recollection provided any re-
liable guide to the truth. He saw the value of oral tes-
timony as being a tool to subject documents to critical 
scrutiny and to allow the judge to gauge the person-
ality, motivations and working practices of a witness. 
 
Similarly, Lord Neuberger has been vocal on this          
subject for a number of years. He delivered the Neill 
lecture in 2017 to the Oxford Law Faculty entitled 
“Twenty Years a Judge: Reflections and Refractions” 
and said:  
“I am very sceptical about judges relying on their            
impression of a witness, or even on how the witness 
deals with questions. Honest people, especially in the 
unfamiliar and artificial setting of a trial will often be 
uncomfortable, evasive, inaccurate, combative or 
maybe even worse, compliant. And our assessments 
of people are inevitably based on our particular expe-
riences and subconscious biases. Sometimes it might 
appear that factual disputes are being resolved by ref-
erence to who calls the best performing witness, not 
who calls the more honest witness. Indeed, there is an 
argument for saying that, at least in some cases, it is 
safer to assess the evidence without the complicating 
factor of oral testimony.” 
 
In light of these problems, do other legal systems do 
it better and what can we learn from them? At London 
International Disputes Week, a panel of international 
experts from England, the US, the Cayman Islands 
and Italy explored how different legal systems deal 
with the vagaries of memory. It would seem clear that 
there are no easy solutions to this problem. 
 
Perhaps the first question is whether distortion in 
memory matters if those assessing credibility (i.e. the 
judges) are aware of the pitfalls and the potential dis-
tortion. This is particularly a concern in the US where, 
as outlined by Raymond Aghaian, partner at Kil-
patrick Townsend, jury trials still play a large part in 
commercial cases and impressions and perceptions of 
a witness’ credibility are therefore paramount. It is 
simply not possible to educate every jury of the pitfalls 
inherent in attempting to assess the credibility of a 
stranger whilst in the courtroom environment. 
 
Even amongst the judiciary, appearances can still           
matter. Nick Dunne, commercial litigation partner at 
Walkers, notes that, even for highly trained judges, it 

can be natural to be drawn to the most helpful             
witnesses. There is a risk that those “helpful” witnesses 
are not necessarily those who are ruthlessly truthful 
about what they can and cannot remember but rather 
those who have prepared carefully and come across 
as straightforward and confident. That preparation 
may improve their “helpfulness” but may have un-
knowingly tainted their memories. 
 
Perhaps, the solution in years to come will be to              
replace judges and juries with AI judges – able to ac-
curately assess and assign “credibility scores” to evi-
dence of fact effortlessly, without all of the inherent 
and unconscious biases that make up the human psy-
che. If it even was possible for humans to create this 
technology without tainting it with their biases, the 
technology is a long way from this at present. There is 
no doubt that AI can play a valuable role in complex 
commercial litigation by effortlessly analysing data to 
identify trends and themes that it would take teams of 
lawyers years to spot. However large swathes of the 
legal profession view AI judges, as the stuff of science 
fiction because of its inability to assess contextual mat-
ters that affect witnesses’ behaviour and play into their 
evidence. It is also fair to say that the legal profession 
is a sceptical one and many professionals remain un-
convinced about the idea of entrusting judgment calls 
to computers. 
 
Regardless of who assess credibility (whether judges, 
juries or AI), is witness evidence inherently risky evi-
dence, when even the witnesses themselves are un-
aware that their recollections may have been 
distorted? This is particularly the case when the wit-
nesses have no real recollection, or only recollection 
of broad facts. In many situations, witnesses in com-
mercial cases have effectively outsourced their mem-
ories to their Outlook emails. Nick Dunne agrees, 
making the point that, in contrast to criminal cases, 
witnesses in commercial cases are being asked to re-
call facts, which were often routine, and unexciting at 
the time. The starting point for the reconstruction of 
events in commercial cases is the contemporaneous 
documentary evidence. Put another way, it is not rec-
ollection of events, but reconstruction though emails. 
What is the value of witness statements in these cases? 
 
This highlights a core challenge for those trying to 
capture accurate witness evidence in commercial cases. 
To obtain meaningful witness evidence most would 
argue that the witnesses need to re-review relevant 
documents. This makes the identification and selec-
tion of documents to be put to witnesses a crucial part 
of the process. However, the identification and selec-
tion of documents may be focused on the parties’ dis-
closure obligations, rather than witness proofing. 
 
As Raymond Aghaian explains, the scope of discovery 
in US litigation is very broad, despite changes to the 
rules to focus on proportionality and relevance. In 
Cayman, the test for disclosure still requires identifi-
cation and production of both documents relevant to 
the dispute and those that may spark a chain of             
enquiry relevant to the dispute. Even in England 
where amendments to the court rules have been made 
with the aim of limiting disclosure in a complex          
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commercial dispute the number of documents              
disclosed (and therefore the potential pool to be put to 
witnesses) usually runs into the thousands. It is these 
documents which are filleted by lawyers, and put to 
the witnesses. 
 
It is in these areas that the civil law jurisdictions may 
have an edge. Emanuele Breggia, partner at Hi.Lex 
in Milan, explained that the Italian system has no dis-
covery or disclosure process. Rather documents are 
admitted for consideration by the court through being 
exhibited to court documents or if the judge requests 
them. Counsel must explain which issue each docu-
ment relates to for the judge’s benefit. The lawyers still 
have to sift through mounds of their own documents 
but the number actually produced is usually very 
much smaller than in common law jurisdictions. 
There is no requirement on either party (as there is 
under English law) to disclose documents adverse to 
their case, meaning that if the smoking gun does exist 
it can remain buried. Further, the Italian system, in 
common with other civil law systems, uses witness ev-
idence very sparingly. There are no formal witness 
statements and witnesses are usually only questioned 
by the judge. Counsel for each party can set out ques-
tions that they would like to ask the witness but there 
is no right for them to do so. 
 
Although this approach avoids material reliance on 
witness evidence (and therefore, possibly, reduces the 
risk of taint caused by the process of producing wit-
ness evidence), it has limitations. Emanuele Breggia is 
qualified to practice in England as well as Italy. In ad-
dition, he is an experienced international arbitration 
practitioner. He is well placed to see the pros and cons 
of both the civil and common law systems. In particu-
lar, he highlights the difficulty under the civil law sys-
tem of getting the first-hand account of relevant events 
and all-important context for the dispute. 
 
In an attempt to resolve some of these issues, the         
English courts implemented Practice Direction 57AC 
and its accompanying Statement of Best Practice on 6 
April 2021. Unlike the ICC Report, which makes a se-
ries of recommendations to arbitration practitioners 
as to how to handle memory delicately, PD57AC es-
tablishes mandatory new rules for the preparation of 
trial witness statements. The witness and lawyer must 
follow, and certify compliance with, the Statement of 
Best Practice. Amongst other things this limits the 
number of documents put to the witness (which must 
be listed in the statement) and prohibits practitioners 
from preparing an outline statement to form the basis 
of the first interview. 
 
The requirement that the witness and the lawyer        
certify that the statement has been prepared in a         
certain way should help witnesses focus on the               
importance of the process. 
 
In a number of recent cases witnesses’ credibility has 
been damaged because of their lack of familiarity with 
their own statements. 
 
Johnny Depp, in his libel trial against the Sun, is the 
most famous recent example. When asked why he did 

not mention a key fact in his statement, he replied: “I 
am sure that I read some of [the witness statement]. I 
do not know that I read it all”. 
 
Similarly, in PJSC Tatneft v Gennady Bogolyubov and oth-
ers [2021] EWHC 411 (Comm) Mrs Justice Moulder 
said of one witness, “on occasion he appeared not to 
know what was in [his witness statement] but some-
what surprisingly, despite having expressly adopted 
the witness statements in evidence in chief, could not 
confirm that it represented his evidence”. Overall, she 
was highly critical of the claimant’s witness evidence 
saying that many of the witnesses gave answers she 
saw as calculated to be attempts to support the 
claimant’s case rather than an accurate reflection of 
their memories. 
 
Practitioners are still working through the practical 
application PD57AC, particularly how to refresh a wit-
ness’ memory. PD57AC does not prohibit refreshing a 
witness’ memory, as considered by Mr Justice Jacobs in 
Global Display Solutions Ltd v NCR Financial Solutions 
Group Ltd [2021] EWHC 1119 (Comm). 
 
In that case, one issue in dispute was when the De-
fendant had given false forecasts to the Claimant. The 
witness statements in the case were prepared before 
the introduction of the new rules. The Defendant’s 
witness statements accepted it had given false forecasts 
but did not state when this practice began. Their case 
was that it began in April 2012. Counsel for the De-
fendant emphasized that the relevant events had oc-
curred eight years prior to trial, and the witnesses 
were doing what witnesses should do; namely giving 
their best recollection of events by searching their 
memories rather than looking at lots of contempora-
neous documents. He criticised the Claimant’s wit-
nesses for basing their statements on a careful reading 
of the contemporaneous documents rather than what 
they actually recalled, saying that this amounted to a 
“reconstruction of their recollection”. 
 
However, Mr Justice Jacobs disagreed, saying that 
there was “no reason at all why NCR’s witnesses 
should not have considered, and indeed looked care-
fully, at the significant amount of contemporaneous 
documentation before giving their evidence”. Further, 
he considered that given that omission, their evidence 
was “far less likely to be reliable than it might other-
wise have been”. Importantly, for the Defendant’s case 
that the false forecasts only began in April 2012, there 
was “no, or at best, a very shaky, evidential foundation 
for NCR’s case” and Mr Justice Jacobs found that false 
forecasts had been given from July 2011 onwards. 
 
Mr Justice Jacobs confirmed that “even under the new 
rules…it remains permissible for witnesses to refresh 
their memory from contemporaneous documents be-
fore setting out their evidence in witness state-
ments…particularly those which they have previously 
seen when the events were fresher in their minds”. 
However, those seeking to refresh a witness’ mind 
should proceed with care: documents used to refresh 
a memory should only be those the witness created or 
saw contemporaneously, and not the full disclosure 
bundle. 
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In conclusion, what does this all mean for those tasked 
with handling witness recollection? In this jurisdiction, 
it remains to be seen whether PD57AC will address 
the problems, or create more of its own. In interna-
tional arbitration, the recommendations of the ICC 
report may help. However, they are just recommen-
dations and, as such, carry no compulsory force or 
sanction for non-compliance. Perhaps, one day our 
memories and feelings will be capable of external 
download for revisiting when we need them or when 
we want to relive an event. Until then, all the legal pro-
fession can do is to be aware of the fragility of memory 
and make utmost efforts to protect it. 
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Abuse in Football: High Court Offers 
Clarity on Evidence to be Considered

TVZ & Ors v Manchester City Football Club Ltd [2021] 
EWHC 1179 (QB)  
The findings of Lord Justice Cavanagh will be of great 
interest to those considering the admissibility of              
evidence in relation to compensatory redress schemes 
arising out of the same tort considered in the               
proceedings. 
 
In this instance, the redress scheme established by 
Manchester City was not privileged nor deemed to be 
without prejudice. The scheme was well-publicised 
and did not hold itself out to be privileged or to act as 
a bar on civil proceedings. In addition, contempora-
neous documents sent by claimants to the adminis-
trator of the redress scheme were capable of 
disclosure. 
 
It is inevitable that there will be future claims                  
involving the matter of governance/independent re-
views in relation to abuse. Following TVZ practitioners 
handling these claims will be mindful that these issues 
are for trial judges to consider. In addition, TVZ high-
lights how trial judges retain a significant amount of 
discretion on the admissibility of documents; the judge 
dealing with the application hearing deferred the ad-
missibility of certain evidence to the trial judge. 
 
Background 
The claimants comprise eight individuals who were 
sexually and emotionally abused by Barry Bennell. 
The claimants were between 8 and 16 years old at         
the relevant time in the 1980s. The claimants seek 
damages for long-term psychiatric injuries and             

consequential damages including the loss of opportu-
nity to pursue a career as a professional footballer. 
 
The claimants allege the relationship between Mr 
Bennell and the defendant was akin to employment, 
with the defendant having caused or permitted Mr 
Bennell to hold himself as a representative of the de-
fendant, enabling the abuse of the claimants. In re-
sponse, the defendant has submitted that Mr Bennell 
was never employed or contracted by them. Similarly, 
any involvement of his in the coaching of young boys 
did not relate to scouting for the defendant. 
 
At trial, the Court will be asked to consider whether 
the defendant is vicariously liable for the actions of Mr 
Bennell, whether the discretion available to it under 
section 33 of the Limitation Act should be exercised, 
followed by causation and quantum. 
 
The eight claims are listed for trial commencing on 25 
October 2021. Mrs Justice Lambert will be the trial 
judge. Several applications were made in the pro-
ceedings by both the claimants and defendant in re-
spect of the following issues. Mrs Justice Lambert did 
not hear all the applications as some of the applica-
tions referred to matters that the defendant sought to 
prevent being discussed at trial: 
 
1. Admissibility of the Manchester City Survivors' 
Scheme ("the Scheme"), a voluntary redress mecha-
nism for those victims of Bennell, who may have a civil 
claim against the defendant, to apply for compensa-
tion from the club.  

The High Court recently handed down judgment on several evidential issues in 
ongoing claims relating to sexual abuse in football. The decision will have  
relevance to both abuse in football claims and more generally across all types of 
sports claims; including the relevance of voluntary redress schemes involving 
documents disclosed within the course of the schemes and relevance of findings 
of independent reviews undertaken. 
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2. Admissibility of the Mulcahy Review, a report com-
missioned by the defendant, and the Sheldon Report, 
a wider report known as the Independent Review into 
Child Sexual Abuse in Football 1970-1985.  
3. Disclosure of contemporaneous documents              
obtained via the Mulcahy review.  
4. Disclosure of documents obtained via the adminis-
tration of the Scheme.  
5. Statements of third parties dealing with “the pay and 
the pensions that the claimants might have expected to receive 
if they had enjoyed careers as professional footballers.” 
 
Judgment 
Taking each of the above in turn, Mr Justice Cavanagh 
held as follows: 
 
1. Admissibility of the Scheme 
The defendant submitted that knowledge of the 
Scheme would have the effect of prejudicing the trial 
judge as it would be apparent that the defendant had 
sought to settle similar claims to those presented by 
the claimants. Mr Justice Cavanagh found that the 
Scheme and documentation were not protected by 
without prejudice privilege. There was nothing in the 
Scheme rules or the FAQs to suggest nature and terms 
of the Scheme were intended to be privileged or         
without prejudice. 
 
Furthermore, “the defendant took steps itself to make the  
existence of the Scheme public,” with announcements on 
its own website and statements to the press. In those 
circumstances it was “impossible” to know whether Mrs 
Justice Lambert could be aware of the Scheme               
already. The defendant’s application to withhold the 
terms and FAQs of the Scheme from the trial judge 
was rejected. 
 
2. Admissibility of the Mulcahy Review and Sheldon 
Report 
The question to be addressed was whether the 
claimants are entitled to rely upon the conclusions set 
out within the Mulcahy Review and Sheldon Report 
in support of their arguments on the issue of vicari-
ous liability. It was noted that “a judge who has been given 
the responsibility for finding facts in one set of proceedings 
should not abdicate her responsibility by deferring to the con-
clusions reached by another judge or tribunal or investigating 
body, even if they were addressing the same factual issues”. 
 
Mr Justice Cavanagh stated that he did not have to 
reach a conclusion on this issue and was not prepared 
to bind Mrs Justice Lambert. Nonetheless, his pre-
liminary view that it would not be appropriate for the 
trial judge to rely upon the conclusions reached in the 
two reports. However, “this does not mean that the docu-
ments need to be redacted before they are placed before Lam-
bert J. In the final analysis it is for her to decide whether the 
findings of fact and conclusions are admissible”. 
 
3. Disclosure of contemporaneous documents from 
the Mulcahy Review 
An agreement had been reached by the claimants’  
and defendant’s solicitors that the defendant would 
“disclose the relevant contemporaneous documents that had 

been provided to them in the course of their investigations [for 
the Mulcahy Review]”. The term ‘contemporaneous 
documents’ was considered to encompass those orig-
inal documents supplied to the solicitors assisting with 
the Mulcahy Review, subject to appropriate consent 
and redactions. 
 
The claimants expressed concerns that full disclosure 
on those terms had not been made. The defendant 
stated all relevant documents had been disclosed. 
Rather than making an order for specific disclosure, 
Mr Justice Cavanagh held that “the most appropriate 
order [would require] the defendant's solicitor to serve a           
witness statement”, to the effect that documents covered 
by the agreement had been disclosed. 
 
4. Disclosure of documents obtained via the  
administration of the Scheme 
The claimants sought two categories of documents       
relating to the Scheme: 
 
1. Original or contemporaneous documents supplied 
to the defendant or the administrators of the Redress 
Scheme suggesting a relationship between the         
defendant and Bennell.  
2. Original or contemporaneous documents       
supplied to the defendant and administrator by 
claimants to the Scheme in support of their applica-
tions for redress offers.  
Considering issues of possession, confidentiality and 
privilege, Mr Justice Cavanagh found that the docu-
ments in category 2 were capable of disclosure, but not 
category 1. The documents in category 2 were “not 
privileged when they came into existence, and they did not        
become privileged simply because they were forwarded to the 
defendant's solicitors in support of without prejudice negotia-
tions with the defendant”. 
 
5. Statements of third parties 
The claimants sought an order to rely on statements 
which refer to the earnings and pensions the 
claimants may have had if they had become profes-
sional footballers. These statements were identified 
as factual evidence and not expert reports. The de-
fendant argued that the statements were expert 
opinions, and leave had not been sought to adduce 
this as expert evidence. 
 
On a similar note to issue 2, it was found “the question 
whether these statements are admissible… as statements of fact 
is one that should be finally determined by Lambert J at the 
PTR [pre-trial review]”. However, had the issue required 
a conclusive determination, Mr Justice Cavanagh 
would not have made an order preventing the 
claimants relying on the statements. The content was 
identified as largely factual, and where it strayed into 
inappropriate expert comments, Mrs Justice Lambert 
would retain her discretion to disregard the com-
ments. 
 
Impact on claims in future 
As stated in the summary of the start of the article, the 
judgments handed down, whilst not in a trial setting, 
will have relevance to both abuse in football claims and 
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more generally across all types of abuse in sports 
claims. 
 
Those defendants who contemplate the establishment 
of a similar voluntary redress scheme in future, will 
need to be acutely aware of the findings made here. 
The issue of prejudice and confidentiality of docu-
mentation disclosed within the course of a voluntary 
redress scheme will have to be considered in the event 
of civil litigation arising from claims which may have 
fallen into such a scheme, albeit limits were placed on 
what could be disclosed here. 
 
In addition, Mr Justice Cavanagh was clear that the 
unfettered discretion of Trial judges should be pro-
tected. Firstly, when considering the admissibility and 
significance of Inquiry/Public Investigation outcomes 
as part of similar civil actions, defendants are unlikely 
to succeed in preventing the presentation to Trial 
judges of reports addressing organisational failings 
forming the same background as the claims for dam-
ages. Nonetheless, Trial judges will still be expected to 
examine the evidence in full and draw their own de-
cisions, without deferring to the conclusions in those 
reports. 
 
Secondly, whilst offering his opinion on the same, Mr 
Justice Cavanagh declined to rule on the admissibility 
of disputed factual/expert witness statements, stating 
again this was an issue for determination by the Trial 
judge at a PTR. 
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'Could Versus Would' Approach to Inventive 
Step Assessment in Medical Device Case 
 
Introduction 
In a recent case concerning a patent directed to part 
of an ostomy bag (Coloplast A/S v Salts Healthcare            
Limited [2021] EWHC 3 (Pat)), the High Court con-
sidered the statutory approach to assessing obvious-
ness in patent law, confirming that, ultimately, the 
question to be addressed is whether the claims involve 
an inventive step. 
 
This decision, handed down in January 2021, is of         
interest to patentees in the life sciences sector, among 
others, as it brings to the fore the role of commercial 
attractiveness and technical limitations in whether an 
alleged invention may be considered to be lacking an 
inventive step. 
 
The court held that in order to show obviousness, it is 
enough to show that the concept of the invention 
would have occurred to the skilled person, but they 
do not need to have implemented the idea. However, 
there may be technical rather than commercial rea-
sons as to why the skilled person would not have im-
plemented the invention, which may point towards 
an inventive step. 
 
Facts 
Ostomy bags are used to collect body waste discharged 
through an ostomy or stoma, which is an opening cre-
ated surgically in a human body to allow the discharge 
of such waste. Given the nature of ostomy bags, they 
include a pouch made of impermeable material (the 
so-called 'barrier film'). 
 
Coloplast's patent was directed to a comfort layer, 
which is added to ostomy bags to overcome issues such 
as the pouch becoming damp and, therefore, un-
comfortable for a user and to reduce the bag emitting 
rustling noises, which may embarrass users. 
 
In April 2019 Coloplast launched infringement pro-
ceedings against Salts' Confidence BE range of ostomy 
bags. Salts in turn denied infringement and counter-
claimed for revocation of the patent on the basis of the 
common general knowledge (CGK) and five pieces of 
prior art – namely, three patents and patent applica-
tions and two ostomy bags already on the market. 
 
Interestingly, earlier in proceedings, the High Court 
had to deal with an application by Salts to stay the in-
fringement proceedings given pending opposition 
proceedings at the European Patent Office (EPO). In 
a 2019 judgment, the court applied the 13 factors es-
tablished in IPCom v HTC ([2013] EWCA Civ 1496) to 
consider when refusing or granting a stay. In refusing 
to grant a stay, the key factors relied on by the judge 
were the length of time for the EPO to reach a               
decision and the lack of certainty for patients in de-
laying the proceedings. 

Decision 
Skilled person and CGK 
In the substantive proceedings, the court found that 
the skilled person would be a product developer or 
designer of ostomy bags who would be aware of the         
issues and needs faced by patients and the manufac-
turing processes used to make the bags. 
 
In closing, Salts was critical of one of Coloplast's             
experts, who did not have experience in relation to 
ostomy bags; instead, the expert was more familiar 
with other types of product for collecting body waste. 
However, the judge rejected this criticism, holding 
that the expert was not and did not claim to be            
representative of the skilled person. The expert's          
expertise in materials (particularly the bonding char-
acteristics thereof) meant that she was able to assist the 
court on matters which were central to the case. 
 
CGK played a fundamental role in this case. The court 
held that at the priority date of the patent, the follow-
ing matters were CGK:  
l the use of comfort layers in ostomy bags;  
l removable comfort layers made from woven          
materials and integrated comfort layers made from 
non-woven materials;  
l the possibility of using woven materials for          
integrated comfort layers, although this had not 
been pursued due to cost and environmental          
disadvantages;  
l the use of polyethylene or polyester for integrated 
comfort layers and the possibility of using polypropy-
lene for integrated comfort layers; and  
l the fact that the characteristics of the weld area           
surrounding an ostomy bag would depend on the 
material chosen and the three welding parameters of 
time, temperature and pressure. 
 
Claimed invention 
The court found that the claimed invention of the 
patent was that "[t]he patent for the first time teaches 
that a woven fabric can be used and welded in such a 
way to form an integrated comfort layer with im-
proved properties".  
Coloplast relied on the following alleged "improved 
properties":  
l The strength of the bond between the comfort layer 
and barrier film meant that the skilled person could 
do away with the glossy weld of previous ostomy bags 
without compromising on strength.  
l It was possible to achieve a weld zone whose surface 
both had the same visual and tactile characteristics as 
the rest of the comfort layer and was softer. 
 

by Sarah Taylor and Belinda Lavin at Pinsent Masons
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Coloplast relied on the following alleged "improved 
properties":  
l The strength of the bond between the comfort layer 
and barrier film meant that the skilled person could 
do away with the glossy weld of previous ostomy bags 
without compromising on strength.  
l It was possible to achieve a weld zone whose surface 
both had the same visual and tactile characteristics as 
the rest of the comfort layer and was softer. 
 
Finding of obviousness 
The court found that the patent was obvious over the 
CGK and the five pieces of prior art relied on by Salts. 
Crucial to these findings was how the test for an in-
ventive step or obviousness should be framed. Salts 
had placed emphasis on the fact that the invention 
should involve an inventive step whereas Coloplast 
had questioned this, pointing to the wording of the 
statute, which provides that an invention should be 
taken to involve an inventive step if it is not obvious to 
the skilled person. 
 
The court agreed with Salts that "the issue is,                 
ultimately, whether the claims involved an inventive 
step". In coming to this conclusion, the judge referred 
to the so-called 'five-and-a-quarter inch plate paradox' 
(explained by Lord Justice Jacob in Actavis UK Limited 
v Novartis AG ([2010] EWCA Civ 82)) – namely, that 
although such a plate may be novel and not an obvi-
ous size, it cannot be patented as it does not involve 
an inventive step over known plates; it solves no prob-
lem and does not advance the art. 
 
Another key finding of the court was the fact that it is 
enough to show that the alleged invention would have 
occurred to the skilled person and that it was not         
necessary to show that the skilled person would have 
actually implemented the idea (the 'could versus 
would' point). Importantly, whether the skilled            
person would actually go ahead and implement the 
alleged invention would depend on a host of other 
factors, including commercial considerations, which 
would have no bearing on the technical considerations 
that may indicate an inventive step. 
 
As such, given that the judge had found that the          
possibility of using woven materials for integrated 
comfort layers was CGK at the priority date and that 
it had not been implemented merely due to commer-
cial considerations (rather than technical reasons), the 
patent was held to be invalid for the lack of an inven-
tive step over CGK. 
 
The alleged improved properties were not enough to 
overcome an obviousness finding given that the judge 
had also found that it was well known that the             
characteristics of the weld zone would depend on the 
chosen material and welding parameters. Although 
the skilled person would have had to have carried out 
some experimentation to achieve a product that fell 
within the ambit of the claims, as the techniques to be 
used were a matter of CGK, the fact that some exper-
imentation was required was not relevant. 
 
 
 

In light of the finding of obviousness over CGK and 
the nature of the pieces of prior art relied on, it fol-
lowed that a finding of obviousness over CGK would 
result in a finding of obviousness over the prior art, as 
the differences between the cited prior art and the al-
leged invention were those matters identified as CGK. 
 
Comment 
While the judgment does not provide any significant 
departures from the law of obviousness, it serves as a 
stark reminder that the ultimate question to be as-
sessed is whether the claims involve an inventive step. 
 
It does not matter whether the skilled person would 
actually have implemented the invention if there are 
non-technical reasons why they would not do so (eg, 
commercial factors such as cost or environmental con-
siderations). The judgment indicates that if there are 
technical reasons as to why the skilled person would 
not have implemented the invention, that would assist 
in demonstrating that the claims are inventive. 
 
The comments made by the judge in respect of the 
characteristics of expert witnesses in patent pro-
ceedings are noteworthy for practitioners in the life 
sciences sector. Patent litigators often grapple with 
how closely an expert's skills need to match those of 
the skilled person: an individual whose skills most 
closely match those of the skilled person may be 
viewed as lacking the required gravitas for an expert, 
but an individual who is a leading light in the rele-
vant field may be considered 'inventive' and there-
fore more likely to find an invention obvious. The 
judge approved previous decisions which confirmed 
that expert witnesses do not need to represent the 
skilled person but must be able to assist the court with 
matters relevant to the issues in question and their 
reasons for their views. This perhaps leads to a fun-
damental consideration for solicitors when working 
with experts – namely, how well such experts com-
municate and justify their beliefs. 
 
 
 
For further information on this topic please contact 
Sarah Taylor or Belinda Lavin at Pinsent Masons by 
telephone (+44 20 7418 8250) or email (sarah.tay-
lor@pinsentmasons.com or belinda.lavin@pinsent-
masons.com). The Pinsent Masons website can be 
accessed at www.pinsentmasons.com. 
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Will London-Seated Arbitration  
Follow The English Courts’ Approach 
To Witness Statements?

The New Approach to Witness Statements in English 
Litigation 
On 6 April 2021, the English Business and Property 
Courts marked a significant change in the approach 
that lawyers, and witnesses, are to take to witness state-
ments, as PD57AC came into effect.  
Witness statements in the English Courts became the 
norm with the introduction of the Civil Procedure 
Rules (“CPR”) in 1999. The intention was to save time 
in Court and ensure that a witness’s evidence was not 
determined by their ability to recall the facts under the 
stress of being in Court. It was hoped that the evi-
dence would be more accurate.1)  
The outcome was that statements became (i) over-
lawyered, (ii) a vehicle for submissions, whereby a wit-
ness would provide a commentary on a substantial 
number of key documents (often quoting those doc-
uments at length), and, as the years passed, (iii) longer 
and longer, and (iv) more and more expensive. As it 
was put by Sir Geoffrey Vos V-C:  
    “[W]itness statements became gargantuan and 

costly, and did not stick to the main evidential 
points in issue, but began over time to range far 

and wide over the entire history of the relationship 
between the parties. They were drafted by lawyers 

and often moved miles away from the [precise 
words] of the witnesses.” 

 
Cross-examination risked being a contest as to which 
witness could best remember the contents of their vo-
luminous witness statement, with advocates regularly 
alighting upon a word the meaning of which the wit-
ness did not know. 
 
PD57AC seeks to address these issues in relation to 
trial witness statements as follows:  
1. The purpose of a trial witness statement is to set out 
in writing the evidence in chief that a witness of fact 
would give if they were allowed to give oral evidence 
(para. 2.1).  
2. Trial witness statements are important in inform-
ing the parties and the Court of the evidence a party 
intends to rely on (para. 2.2).  
3. A trial witness statement must contain only (para. 
3.1): 
    m evidence as to matters of fact that need to be 
     proved at trial by the evidence of witnesses in                 
     relation to one or more of the issues of fact to be  
     decided; and 
    m the evidence as to such matters that the witness  
     would be asked by the relevant party to give, and  

     the witness would be allowed to give, if they were  
     called to give oral evidence at trial.  
4. A trial witness statement must set out only matters 
of fact of which the witness has personal knowledge 
that are relevant, and must identify by list what docu-
ments, if any, the witness has referred to for the pur-
pose of providing the evidence in their trial witness 
statement (para. 3.2).  
5. The witness is not only required to provide the 
statement of truth but also required to sign a ‘confir-
mation of compliance’ making clear the understand-
ing that the witness statement is only to contain 
matters of fact of which they have personal knowledge 
(para. 4.1).  
6. The legal representative also has to sign a ‘certificate 
of compliance’ with PD57AC (para. 4.3).  
7. The Court has the full range of sanctions if there is 
non-compliance, including a refusal of permission to 
rely on, or strike out part or all of, the witness state-
ment (paras. 5.1-5.2). 
 
PD57AC has led to a sea-change in the preparation of 
witness statements:  
1. Prior to PD57AC, lawyers could spend weeks, or 
sometimes months, meticulously reviewing disclosure 
and piecing together a narrative, often with an answer 
to perceived weaknesses. This could all precede the 
involvement of the witness. Following this process, the 
witness would review, (possibly) amend and sign.  
2. Following PD57AC, the process is far more witness-
led; it starts with interviews and/or questionnaires with 
the witness, seeking to elicit “own words”, much like 
oral examination-in-chief.2) The lawyer’s job is now 
to bring those answers together into the witness’s own 
language, following which the draft goes back and 
forth between the witness and the lawyer numerous 
times until it is what the witness would say orally.  
3. As to content, whereas before the statement could 
be a behemoth covering every aspect of the case by 
reference to hundreds of pages of exhibits, it is now 
limited solely to what the witness wishes to contribute 
as factual evidence. In the Commercial Court, it 
should be no more than 30 pages in length.  
In our view, this is a welcome change that seeks to          
ensure the Court will be provided with the best            
approximation of a witness’s evidence-in-chief to it 
being given orally. There will be less need for the Judge 
to decipher the witness’ true evidence from cross-ex-
amination. Early experience suggests it shortens wit-
ness statements and reduces the costs of drafting. 
 

by David Lewis QC, and Andrew Dinsmore (Twenty Essex)
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However, the old process of providing a narrative on 
the underlying documents may not be gone. This may 
now form part of a longer skeleton argument for use 
at trial, as is more appropriate for submissions, sub-
ject again to page limits (50 pages in the Commercial 
Court). 
 
The Impact on International Arbitration 
Until this recent development, the approach to              
witness statements in commercial litigation and arbi-
tration in London has been much the same. The sig-
nificant shift in the English Court’s approach begs the 
question of what will now happen in London-seated 
arbitration. 
 
The interface between arbitration and litigation in 
London lies in applications to the curial English 
Courts under the Arbitration Act 1996. In that con-
text, Baker J (who chaired the working group that led 
to PD57AC), had previously made statements seeking 
to limit over-lawyerly witness evidence in Orascom 
TMT Investments SARL v VEON Ltd [2018] EWHC 
985 (Comm), §5 and Exportadora de Sal S.A de C.V 
v Corretaje Maritimo Sud-America no Inc. [2018] 
EWHC 224 (Comm), §25. 
 
In terms of arbitration itself, the London Maritime Ar-
bitrators Association (“LMAA”) has moved first and 
adopted a similar approach to PD57AC in Sch. 4, 
para. 2 of its 2021 Terms, applicable to arbitrations 
commenced after 1 May 2021. 
 
Whilst other major London arbitral institutions confer 
powers on the tribunal to control witness evidence, 
there is, as yet, no real guidance on the correct ap-
proach to its content: 
 
1. The ICC Rules (2021), provide the tribunal with the 
power to limit the length and scope of written evi-
dence in the Expedited Procedure Rules (Appendix 
VI, Art. 3(4)), and make a similar broad suggestion “so 
as to avoid repetition and maintain a focus on key is-
sues” as a possible Case Management Technique (Ap-
pendix IV, para. (e)), but there is nothing which makes 
clear the correct approach to the preparation of such 
statements.  
2. The LCIA Rules (2020), provide the tribunal with 
powers to decide the manner, form and limit of such 
statements (Art. 20.4) but, again, there is no guidance 

as to the correct approach to their preparation more 
generally.  
3. The IBA Rules on the Taking of Evidence in Inter-
national Arbitration (2020), Art. 4(5)(b) (which is un-
changed from their 2010 iteration) states that a witness 
statement shall contain “a full and detailed description of 
the facts, and the source of the witness’s information as to those 
facts, sufficient to serve as that witness’s evidence in the mat-
ter in dispute. Documents on which the witness relies that have 
not already been submitted shall be provided.” 
 
On one view, that IBA Rules are an invitation to the 
fuller narrative statements away from which PD57AC 
is trying to steer. It has, however, been rightly ac-
knowledged in this context that best practice already 
involves “adoption of the words actually used by the witness”, 
“[not] finessing evidence to express it in terms that fit neatly 
with a legal argument or concept”, “[confining] the statement 
to events of which the witness has direct knowledge” and “[not 
having] a witness comment on or explain every document in 
the case”.3) 
 
Conclusion 
PD57AC will have a big, and we think positive, impact 
on the approach to and contents of witness evidence 
in the English Courts. The LMAA has followed the 
Courts’ lead. It remains to be seen whether others fol-
low suit. On the one hand, the consensual nature of 
arbitration might be used as the basis to say that the 
parties should be left to take their own course in rela-
tion to the presentation of their witness evidence. On 
the other hand, provisions akin to PD57AC would not 
look out of place amidst the increasing codification of 
the procedures in institutional rules.  
Whilst there is already scope to take the same ap-
proach under the ICC and LCIA Rules, in our view 
those institutions should consider similar provisions to 
PD57AC being made explicit in their rules (even if 
they are less prescriptive), and the IBA might usefully 
consider similar guidance. The result would be that 
neither party would feel at a disadvantage if it did not 
provide its entire case, and argument, in its client’s wit-
ness statements. In our view, this would be a further 
positive step towards re-balancing the use of witness 
evidence in the London dispute resolution landscape.  
Original published by Kluwer Arbitration. 
See: http://arbitrationblog.kluwerarbitration.com

.
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The Expert Witness in the  
“Remote” Post-pandemic World  
(if we ever get there)

Will we get back to much as we were, having           
survived the pandemic? Or much as we were, but 
with some slight technological modifications? Or 
completely different, all remote, nothing real? Or 
some sort of hybrid or combination? In any event, 
the expert will have to maintain high standards of 
expertise, in practice or retired (but still clearly keep-
ing up-to-date), and in addition to maintaining high 
standards of expertise in report writing, presenta-
tion, conferring with the other side and performing 
persuasively in the witness box, both remote and 
real, whichever and both.  
 
Criminal cases 
Civil cases, and family cases, could be conducted 
completely remote, whereas in serious criminal cases 
an element of real will continue as inescapable, un-
avoidable, imperative. The jury have to be all to-
gether, in person. Everything else theoretically could 
be remote. But the judge may well insist on real at-
tendance in the courtroom by the jury, by the prin-
cipal witnesses as to fact, and quite probably the 
experts where there are significant or critical differ-
ences (as is very likely to be the case in a contested 
case). Remote witnesses could avoid a long and diffi-
cult journey. Experts could avoid a long wait waiting 
to be called into court. The advocates will want to be 
there (they are actors remember) to examine and 
cross-examine, to get a sense of how the judge is 
thinking, and directly in person to address the jury 
with their felicitous and persuasive words and en-
gaging advocacy. So the decision whether real or re-
mote will ultimately rest with the judge; usually the 
lawyers will agree upon their preferred course, and 
seek to influence the judge accordingly. The duty of 
disclosure is particularly strict, and rightly so. The 
pressure of time is particularly important in criminal 
cases. The defendant is in custody, awaiting trial, and 
the trial date, once fixed, cannot easily be changed. 
Time limits must be observed. Unfortunately there is 
a substantial backlog. The expert must ensure his 
availability for the trial. Criminal Procedure Rules 
part 19 expert evidence and practice direction. 
 
Delay 
The defendant with a poor case may hope and           
contrive that there will be long delays. In criminal 
cases the prosecution witnesses’ memory of the de-
tails may fade, and they may withdraw because of the 
delay so that a plea of guilty may be accepted or the 
case dropped; and in civil cases the other party may 
therefore become more willing to settle than to fight. 

Smaller courts 
The remote hearing requires a good deal of organi-
sation and technology, and smaller country courts 
may be simply unable to provide other than only a 
limited remote service, or even none. 
 
Everything in order 
Where the remote hearing is likely the instructing 
solicitor must make doubly sure that all the “paper 
work” is in good order, the expert report clear, sim-
ple and brief (and that does not mean amended in 
response to pressure from the lawyers), the likely 
contested issues effectively brought out, because the 
opportunity of oral amendment will be less than in a 
real situation.  
 
Judicial Review  
The recent Practice Direction 54C in respect of the 
venue for judicial review indicates that normally the 
claim should be heard at a venue most closely con-
nected with the claim, and the availability and suit-
ability of alternative means of attending a hearing 
(for example by video-link) rule 2.5(c).  
 
Practical problems in remote 
The lawyers, especially the more traditional lawyers, 
point to a number of potential problems in remote 
hearings, problems which call for attention. 
 
The remote hearing by definition is somewhat           
artificial, though we are getting more accustomed to it.  
All the participants need a minimum level of com-
petence and confidence on the computer screen. A 
certain lack of dignity may creep in, so dress and be-
haviour should reflect the ordinary real hearing as 
near as possible.   
The computer view, for everybody, can become 
somewhat distorted. The witness may become desta-
bilised, constantly looking directly at the screen.  
Contact between advocate and expert, e.g. the whis-
per in court when some awkward or unexpected 
point comes up, becomes impossible.  
Unless he has side screens and real fluency the             
expert may have difficulty with the bundles of evi-
dence when in the process of giving his evidence, es-
pecially when challenged on particular points.   
The expert witness may begin to suffer Zoom           
fatigue, lose his concentration, miss the nuances of 
the argument, fail to read and absorb all the com-
puter material, miss the stimulus of human presence. 

by Alec Samuels 
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Advocates complain that they can lose control of the 
witness, have difficulty in managing the witness (in 
the proper manner of course), maintaining that close 
relationship. 
 
Accusations have been made that the witness has the 
opportunity to cheat, by off-screen reference to          
material, by off-screen coaching, but such accusations 
must have no basis with an accredited reputable          
expert witness. 
 
The expert in the remote world 
There seems to be general agreement that so far as 
the expert is concerned so long as he follows the 
rules and the practice directions, keeps within his 
field of expertise, avoids any conflict of interest, pro-
duces clear, simple and brief written reports (with a 
nice executive summary), and exhibits skill, compe-
tence and confidence in both real and remote pre-
sentation, then he will have creditably played his 
honourable part in the administration of justice. 
When he is involved remotely the expert should        
understand the limitations of the process, and, sub-
ject to instruction, seek to overcome those limitations.  
 
© Alec Samuels 
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New Study Shows Vaginal Mesh Removal Surgery 
will not Always Result in an Improvement 
 
A recent study, published by BJOG: An International 
Journal of Obstetrics and Gynaecology on 28 May 
2021, has shown that only 33% of women suffering 
from pain alone after vaginal mesh surgery were pain 
free following excision and 58.3% of women who un-
derwent mesh removal surgery as a result of pain and 
mesh exposure reported no difference in symptoms 
following the removal.  
Since it was banned in the UK in 2019, vaginal mesh 
is not approved for use in prolapse or urinary incon-
tinence surgery unless in extreme circumstances. 
Many women who have undergone vaginal mesh 
surgery have subsequently suffered from complica-
tions, including severe pelvic and lower abdomen 
pain, dyspareunia, worsening urinary symptoms, 
mesh erosion and mesh extrusion. These complica-
tions are life-changing and can require several forms 
of management.  
Some urogynaecologists specialising in vaginal mesh 
surgery are supportive of removing all or most of the 
mesh, advising patients that their symptoms should 
improve afterwards. However, for some time now, the 
success of vaginal mesh removal has been queried in 
the urogynacological world.  
Liz Adams, an expert consultant urogynaecologist 
who works closely with the vaginal mesh team at        
Penningtons Manches Cooper, has given her opinion 
on this latest study: “Some 80% of women we treated 

with vaginal meshes were very satisfied at the time as 
they mainly had an end-stage recurrent prolapse. 
However, erosion, the rate of pain and dyspareunia 
have been increasingly recognised as issues as a result 
of the mesh, affecting around 20% of all vaginal mesh 
patients. These meshes are inert and not designed to 
be removed as they become embedded in the vaginal 
tissues within 48 hours.  
“There is a real danger of women being inappropri-
ately counselled about the likely outcome of major 
mesh removal surgery, especially where their initial 
symptoms may be relatively minor or non-existent. 
This is something I have seen in my medico-legal 
practice. Patients can particularly end up with in-
creased pain, ongoing exposure of mesh or disabling 
new symptoms related to the very major surgery that 
is needed to remove a mesh, which by its nature is em-
bedded into tissue.  
“This paper indicates that the cure may often be less 
beneficial or worse than the original symptoms and 
mesh removal centres should not carry out these pro-
cedures without a strong reason, MDT and outcome 
monitoring.”  
If you have experienced issues following vaginal mesh 
surgery or removal surgery, a member of our special-
ist team can be available for a free, no obligation           
discussion to assess your options.  
www.penningtonslaw.com

by Elise Bevan and Emma Burton at Penningtons Manches Cooper 
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The Times They are A-Changin (Again) 

For those practitioners who thought that a positive  
decision from the Single Competent Authority as to 
whether a defendant was a victim of trafficking is ad-
missible, having been settled since early 2020 with the 
Divisional Court decision in DPP v M [2020] EWHC 
344 Admin, well…think again. 
 
In Brecani, the Court of Appeal in a strong Court 
headed up by the LCJ, with Fulford VP and Jeremy 
Baker J concluded, “in respectful disagreement” with 
the Admin Court [Simler LJ and William Davis J] that 
it was not. 
 
Brecani concerned a 17 year old convicted of               
conspiracy to supply class A drugs who had sought to 
run the modern slavery defence under s.45 of the 
Modern Slavery Act 2015 [HHJ Jonathan Mann QC 
and jury at Woolwich CC]. The trial judge had refused 
to sever the defendant off to await the outcome of the 
SCA process and the conclusive grounds decision of 
the SCA emerged mid-trial. 
 
The prosecution, having reviewed the matter, in par-
ticular the contents of a phone download which was 
unhelpful to the defence, decided to press on. 
 
The prosecution refused to make any admissions. The 
trial judge refused to admit the positive decision from 
the SCA [who notably had not considered the phone 
download], and its annexe, nor would he allow the 
defence to rely on separate reports from an “expert” 
on the subject of trafficking. 
 
This CoA decision has multiple significant ramifica-
tions in practice and recasts the balance between         
prosecution and defence. 
 
SCA decision makers: expert status? 
The CoA held a very different view as to the real level 
of relevant expertise of the caseworker from the SCA 
making any such decision. Where the Admin Court 
had found that “the decision maker had expertise in 
relation to the question as to whether M had been traf-
ficked and exploited”, the CoA were “unable to agree 
that expertise for the purpose of being accepted as an 
expert in criminal proceedings can be inferred from 
the fact that a person holds the job of case worker” [cf. 
para.59]. 
 
The CoA found that there had not been any evidence 
advanced of the decision makers’ relevant expertise, 
and that they were rather more “junior civil servants 
performing an administrative function” [cf. para. 53]. 
 
Significant preconditions for expert evidence in crim-
inal trials were absent. Nowhere in the Home Office 
guidance is it suggested that the decision maker might 
be called to give evidence in a criminal trial [and be 
cross examined for example], and that s/he might be 

acting in any “expert” capacity. None of the basic re-
quirements under CrimPR 19, such as confirmation 
they understood their obligations when acting as an 
expert, had been complied with. 
 
Other reasoning: 
The CoA observed that much of the material that 
formed the basis for the SCA decision was in fact 
hearsay, where no application had been made, and 
none would have succeeded. 
 
Of particular significance was the fact that the SCA de-
cision maker had not considered the adverse contents 
of the mobile phone download, and as such, was 
wholly reliant on “misinformation” about the facts. As 
such it was “valueless and inadmissible”. 
 
Reliance on the jury 
The Admin Court in DPP v M had determined that 
the factual issue of whether a defendant was or was 
not a victim of trafficking was “not something which is 
immediately identifiable such as the colour of a per-
son’s hair. Therefore the fact finder will require evi-
dence to assist in determining this fact” [cf. para. 45]. 
 
In contra-distinction, in Brecani the prosecution had 
contended that the evaluation of the evidence was 
within the ordinary knowledge of the jury, essentially 
determining credibility, and the CoA agreed. They 
found that “the conclusion on whether the prosecu-
tion has disproved the section 45 defence will call for 
an assessment of all the relevant evidence which the 
jury is well-placed to make” [cf para. 58]. 
 
What room for “experts” now ? 
Unless individual SCA decision makers can be per-
suaded to i) set out their relevant expertise and ii) as-
sist the Court as an expert witness in the manner 
envisaged by CrimPR 19, the days of an agreed ad-
mission between the parties at trial of a positive SCA 
decision seem to be over.  
In Brecani the author of the additional defence ex-
pert reports was also found on the facts to have insuf-
ficient relevant expertise. That difficulty was further 
compounded by the fact that in his first report he had 
not met the defendant, and in both reports he had 
not considered core information, the phone down-
loads.  
The CoA clearly noted that the door to expert evi-
dence was not shut. Expert evidence might still be ad-
missible on the question of trafficking and 
exploitation, but that was likely to be confined to con-
textual and societal factors truly outside the ordinary 
experience of the jury. 
 
Defence practitioners will need to ensure that any 
such experts have i) clear relevant experience, ii) a 

Jim Tilbury gives his first thoughts on the decision of the Court of Appeal in 
Brecani [2021] EWCA Crim 731
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good understanding of their obligations to the Court, 
and iii) all the relevant material before them. 
 
Conclusion: 
Prosecutions in cases where an admission had been 
made as to a positive SCA decision have often strug-
gled to counter such admissions in the eyes of the jury, 
particularly where the author was not available for 
cross examination, and it was the prosecution who 
bore the brunt of then disproving a modern slavery 
defence. That struggle may be over, but arguably an 
imbalance the other way now exists.  
Any “bite” of a positive decision seems now to be lost 
to the exercise of a prosecutorial discretion to review 
a case and determine whether to proceed or not in 
light of it. Provided there is a “good reason” to dis-
agree with such a decision, the prosecution is not 
bound by it [cf the Strasbourg Court in VCL at para. 
162, explored in greater detail here].  
It is now commonplace for prosecutions to continue 
irrespective of positive SCA decisions.  Furthermore, 
it now also seems that lengthy delays to multi-handed 
trials in order to await the outcome of the decision-
making process may also be difficult to justify. For de-
fence practitioners and vulnerable defendants, it was 
nice while it lasted. 
 
James Tilbury is a highly regarded leading junior, 
regularly instructed in complex cases of serious com-
mercial fraud and organised crime. Recent instruc-
tions have included payroll fraud, conspiracy to 
kidnap, perverting the course of justice, gang-related 
violence and large-scale drugs conspiracies.
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NHS Medical Records:  
What is Happening with Patient Data?

There are concerns about the plan as it puts the  
medical records of more than 55 million patients into 
a database available to third parties. However, given 
this data is some of the most sensitive information 
about a person, why have most people not heard of 
the new scheme?  
What are they collecting? 
NHS Digital will collect all records created up to 10 
years ago. This will include data on sex, ethnicity, sex-
ual orientation, diagnoses, medications and informa-
tion about a patient’s physical, mental and sexual 
health. It will not include clearly identifiable informa-
tion such as names or addresses.  
Most of the records collected will be ‘pseudonymised’ 
which means personal data, which could be used to 
identify patients (such as NHS numbers, date of birth 
or postcodes)  
will be replaced or removed. This process doesn’t 
completely anonymise the data and privacy experts 
are concerned it will be possible for patients to be re-
identified by reverse engineering the data.     
How are they collecting it? 
Most of the general public are unaware this data col-
lection is going ahead. It was recently moved back by 
two months to provide more time to inform patients 
about their choices. A full public consultation is im-
portant because NHS Digital are relying on patient’s 
‘presumed consent’ to collect their GP records. Pa-
tients need to be told about the data collection so they 
have an opportunity to opt-out if they would like.  
The two different options for opting out are: 
1. Type 1 opt-out: this prevents confidential informa-
tion being shared outside your GP practice for pur-
poses other than your individual care. This stops GP 
practices from sharing data to NHS Digital and pre-
vents them from collecting it in the first place.  
2. National data opt-out: this enables patients to opt 
out from having their confidential patient informa-
tion shared for reasons beyond their individual care. 
This allows NHS Digital to take the data but blocks 
them from sharing it externally.  
Importantly, it is not possible to opt-out of 
pseudonymised data being shared and once it is           
collected the process can’t be reversed. 
 
Many GP practices have already refused to share their 
patients’ data. Some GPs feel the presumed consent 
that NHS Digital are relying on is not “valid consent”. 
For consent to be valid it must be informed so the            

patient understands what they are agreeing to. This is 
why doctors explain about blood tests, surgeries and 
examinations before they happen. GPs have raised 
concerns that they don’t fully understand the risks and 
benefits of the GPDPR and therefore can’t explain it to 
their patients. A similar scheme called Care.Data was 
abandoned in 2016 following very similar criticisms.  
Why does NHS Digital want GP records? 
NHS digital have said they will use the patient data to 
support “research and analysis to help run and im-
prove health and care services”. Anonymous patient 
data is very useful to do things like develop new drugs, 
treat conditions and spot trends. There are concerns 
that the parties involved in research and development 
could include third parties. This has happened previ-
ously, in a partnership between the Royal Free NHS 
Trust and Google DeepMind. They developed an app 
called Streams which used patient information to di-
agnose acute kidney injury. The ICO found the app 
was not compliant with the Data Protection Act 1998 
primarily because patients would not have reasonably 
expected their information to be used in the way it 
was. 

NHS Digital is due to make some big changes to the way our GP medical notes are collected and 
stored from the 1st September 2021. The proposed scheme is called the General Practice Data for 
Planning and Research (‘GPDPR’) data collection. Under the scheme, for the first time ever, data 
that general practitioners (‘GPs’)  store on patients will be uploaded and stored on a central 
database that NHS Digital control.

Professor Brendan Thomas Monteiro 
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Expert Witnesses:  
The Challenges They Face

With disputes becoming more complex, courts and 
arbitration tribunals remain reliant on expert evi-
dence. However, both judges and arbitrators are not 
reluctant to refuse the admission of expert evidence 
where it doesn't comply with the rules governing the 
relevant proceedings. 
 
In this series of articles, we worked with Kings Cham-
bers to address a number of the requirements of an 
expert witness and the challenges they can face in ful-
filling this role effectively. In this first article, we ex-
plore the expectations made of the expert and the 
importance of establishing at the outset how the ex-
pert will transition from adviser to witness. 
 
Expectations of expert witnesses 
First and foremost an expert witness is not an advo-
cate for his or her client, a fundamental concept that 
instructing lawyers are aware of, but often the client is 
not. 
 
In our experience, clients can range from small 
owner-managed businesses through to blue-chip 
companies. With that comes not only varied levels of 
experience and previous exposure to litigation, but 
also varied levels of emotional investment in the pro-
cess and expectations of all professional advisors en-
gaged within the process. 
 
When appointed in the role of expert in court pro-
ceedings or arbitration, an expert must comply with 
the rules relevant to the jurisdiction and proceedings, 

for example the Civil Procedure Rules (‘CPR’), Part 
35 – Experts and Assessors, when a matter is heard in 
the courts in England and Wales. 
 
It's important for instructing solicitors, and appointed 
experts where necessary, to educate the client on the 
role of the expert and the expert’s duty to the court or 
tribunal, which overrides any duty to the instructing 
party or parties. To put it succinctly, the role of the ex-
pert witness is not to articulate or advocate the position 
of the lay client, rather it is to assist the ultimate              
decision-maker. 
 
The role of expert witnesses 
While the role and responsibilities of the expert are 
clearly presented in Part 35 of the CPR for matters 
heard in the courts of England and Wales, there are 
other jurisdictions where guidance may not be as        
prescriptive. 
 
To see how the role of an expert has been described 
in the most quoted English court judgment on the 
matter, one should review the judgment of Mr Justice 
Creswell in National Justice Compania Naviera SA 
versus Prudential Assurance Company Limited (com-
monly referred to as the ‘Ikarian Reefer’ case, [1993] 
2 Lloyd's Rep. 68). 
 
Among the areas addressed in this judgment, the            
following two key statements presented by Cresswell J 
are particularly relevant to what is expected of the        
expert: 

Expert evidence is a common and, in most instances helpful, feature of  
modern litigation and arbitration. Daniel Turner works with Alison Ross and 
Mark Harper QC from Kings Chambers to explain the challenges facing  
expert witnesses.

ISSUE 38 IFINAL.qxp_Layout 1  26/08/2021  15:26  Page 123



E X P E RT  W I T N E S S  J O U R N A L       124 AU G U S T  2 0 2 1

‘An expert witness should state the facts or assump-
tions upon which his opinion is based. He should not 
omit to consider material facts that could detract from 
his concluded opinion’. 
 
In our experience, lay clients sometimes express con-
cern that matters that may be contrary to the position 
that they have presented or unfavourable to the over-
all position of the case have been considered by the 
expert. We often have to emphasise to these clients 
that an expert’s overriding duty sometimes requires 
the expert to act in a manner that doesn't match a 
client’s expectations or doesn't support all elements of 
a client’s pleaded case. 
 
‘In cases where an expert witness, who has prepared 
a report, could not assert that the report contained the 
truth, the whole truth and nothing but the truth with-
out some qualification, that qualification should be 
stated in the report’.  
In certain matters, it's necessary to include a limitation 
of scope section in expert reports where the lay client, 
or the opposing client, has not been able to provide 
the required information or granularity of informa-
tion to allow a full independent review and/or opinion 
to be drawn in respect of certain aspects of a claim. 
Clients are naturally reluctant for the inclusion of any 
such limitations, and while rare, such wording is nec-
essary if the limitation of scope is relevant to the over-
all conclusions reached.  
When seeking to explain an expert’s approach and 
duties to a client, it's beneficial to refer back to the 
guidance provided by Lady Justice Carr in Secretariat 
Consulting PTE Ltd & Ors versus A Company ([2021] 
EWCA Civ 6), which neatly encapsulates an expert’s 
duty:  
‘…an expert who complies fully with his duty of inde-
pendence and objectivity to the court or arbitral tri-
bunal is an expert who provides his client with the best 
possible service’.  
The question for expert witnesses 
The question that needs to be asked and answered at 
the outset, is what role is the expert to perform? If the 
role is to be that of providing expert advice and assis-
tance in the investigation and formulation of a claim, 
then the expert is not subject to the rules referred to 
above. If the role is to be that of expert witness, then 
the expert is subject to the rules.  
The expert as adviser is an important role. Early en-
gagement with the expert can inform as to, for exam-
ple, the investigation of and formulation of a claim, 
estimating the value for the purposes of early alterna-
tive dispute resolution (ADR), client document man-
agement for the purposes of disclosure and 
subsequent expert reports and informing a team as to 
the disclosure to be sought from the other parties.  
Often an expert will be brought in at the outset to  
provide advice in connection with proposed litigation 
but with a view to that expert becoming the party’s ex-
pert witness in the litigation. If this is the expectation, 
then it needs to be communicated at the outset and 

plans put in place as to when and how the expert will 
transition from expert adviser to expert witness. 
 
Unless there is a clear and provable demarcation, the 
expert will face difficulties in being able to identify 
(both for its own purposes and those of the tribunal) 
what has been relied upon for the purposes of the re-
port. In this regard, CPR 35.10 is relevant as it pro-
vides that the expert must identify in the report the 
material instructions that have been received. To ad-
dress this the common approach is to issue separate 
retainer letters for the advice and witness retainers (see 
CPR 35E-GB paragraphs 4 – 8). 
 
While there is no bar to an expert acting as adviser 
and then as expert witness, this is subject to the              
fundamental principle underlying CPR Part 35 and 
the role of an expert witness namely that of inde-
pendence. 
 
Avoiding compromised advisers 
Even though it might have always been envisaged and 
planned that an expert will transition from adviser to 
witness, the question still has to be asked (both by ex-
pert and instructing party) as to whether or not any-
thing has occurred during the advice retainer that has 
compromised the independence of the expert.  
As with any previous relationship/connection with a 
client/a dispute, the expert needs to ask and answer 
the question as to whether or not there is anything 
arising from the advice retainer that impacts on the 
ability to act as expert witness. 
 
This further demonstrates the need to plan from the 
outset how the expert will transition from adviser to 
witness. Such plans will include taking steps to min-
imise the risk of the expert’s ability to act as a witness 
being compromised. 
 
To this end, it would be reasonable to expect the ad-
vice retainer letter to specify the specific tasks to be un-
dertaken by the expert and for those to be limited to 
specific tasks that require or may require expert input. 
 
Further considerations will be the extent to which in-
formation relating to the litigation (including the un-
derlying dispute) is shared with the expert and the 
extent to which the expert has interaction with the 
client or is a party to legal team meetings, etc; in short, 
the approach has to be about ensuring that the expert 
does not become part of the story of the litigation. 
 
If there is proper demarcation between the role of ex-
pert adviser and expert witness and a plan put in place 
and followed to ensure that both roles can be per-
formed without one compromising the other, then the 
client stands to benefit from the best possible expert 
service. 
 
To learn more about the role of the expert witness 
contact Daniel Turner, danieleturner@uk.gt.com. 
  
To get in touch with Mark Harper QC, please contact 
his clerk Gary Young at gyoung@kingschambers.com 
 
www.grantthornton.co.uk
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Nireeja Pradhan 
  

Expert Witness Reports in Civil & Criminal Cases

Dr Pradhan is available to undertake video conference assessments 
 

Dr Pradhan is a Top Level APIL expert witness in psychiatry and an AVMA  
accredited expert psychiatrist in negligence cases. 

 
She has provided hundreds of psychiatric reports across all areas of law since 

2003 and is regarded as one of the leading expert witnesses in the country. 
 

Dr. Pradhan was awarded Fellowship of the Royal College of Psychiatrists in  
recognition of her clinical excellence and as a leader in the field of psychiatry. 

 
Dr. Pradhans’ extensive clinical and psychiatric report experience have  

enabled her to develop a strong reputation with lawyers requiring a robust  
independent psychiatric report. 

 
Expert Psychiatric reports covering; 

         u  Medical Negligence      u  Criminal Defence 

         u  Personal Injury       u  Employment & Stress: Equality Act 

         u  Abuse Cases      u  Family Cases 

         u  Fitness to Practise      u  Immigration 

Direct Access to Expert – No Agency Fees 
Short waiting times - Deferred payment terms 

 
Consulting Rooms in Birmingham, Manchester & London 

 
Submit case enquiries and obtain quotes online at 

www.drpradhan.co.uk 
 

Telephone: 0121 752 6061 
Email: contact@drpradhan.co.uk
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