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Welcome to the  
Expert Witness Journal 
 
 
Hello and welcome to the 37th edition of the Expert Witness Journal. The focus of this 
issue is personal injury and medicolegal expertise.   

Personal injury and medicolegal work is a large area, and as the name suggests the term 
“medicolegal” refers to both medicine and law. Medical law sets out the proper code of 
conduct, the responsibilities of doctors and healthcare providers and the rights of the    
patients. If a healthcare provider is suspected of having committed medical malpractice 
and caused unnecessary harm to a patient, they risk legal action from said patient.          
Criminal law also applies to the medical world to ensure that healthcare providers do        
not engage in criminal activity in their practice. Expert Witnesses are a large and          
undervalued part in this process. 

In this issue we include articles on Spinal cord injury, capacity for consent, unregulated 
cosmetic surgery, cauda equina, burns pain following injury and many more. 

We also feature articles on remote workings including ‘Live trial or remote trial’ by Alec 
Samuels and ‘Online training’ by Inspire Medilaw. 

As we have entered Spring it has been good to see a recovery in lockdown restrictions 
and we are pleased to be attending the MedicoLegal Conference at London’s Congress  
Centre on June 24th 2021. If you are attending we hope to see you there. 

Many thanks for your continued support. 

Chris Connelly 

Editor 
Email:chris.connelly@expertwitness.co.uk

This Journal and any related website and products are sold and distributed on the terms and condition that: The publisher, contributors, editors and related parties are not 
responsible in any way for the actions or results taken any person, organisation or any party on basis of reading information, stories or contributions in this  publication, 
website or related product. The publisher, contributors and related parties are not engaged in providing legal, financial or professional advice or services. The publisher, 
contributors, editors and consultants disclaim any and all liability and responsibility to any person or party, be they a  purchaser, reader, advertiser or consumer of this               
publication or not in regards to the consequences and outcomes of anything done or  omitted being in reliance whether partly or solely on the contents of this publication 
and related website and products.  No third parties are to be paid for any services pertaining to be from ‘The Expert Witness Journal’. 
 
All rights reserved, material in this publication may not be reproduced without written consent. Editorial material and opinions expressed in The Expert 
 Witness Journal are of the authors and do not necessary reflect the views of Expert Witness or The Expert Witness Journal.  
The publisher does not accept responsibility for advertising content. The information in this magazine does not constitute a legal standpoint. 
 
The publisher, editors, contributors and related parties shall have no responsibility for any action or omission by any other contributor, consultant, editor or related party.   
The information in this magazine does not constitute a legal standpoint. Printed in Great Britain 2021. 
Expert Witness Publishing Limited, Unit 1/06, Ivy Business Centre, Crown St, Failsworth, Manchester M35 9BG





E X P E RT  W I T N E S S  J O U R N A L       3 J U N E  2 0 2 1

Contents  
Some of the highlights of this issue

Live Trial or Remote Trial? by Alec Samuels page 5  
Why become a medical expert witness? by Sarah Sellars, Inspire MediLaw page 8  
Expert Judgment - Treading a Cautious Path by Richard Allison & Edward Bird at Solomonic  page 10  
Lacking Capacity for Certain Decisions by Henry King    page 20  
Cosmetic Surgery: Covid-19 and Beyond by by Victoria Johnson page 25  
An Unregulated Industry.  page 26  
An Overview of  Burns by Brent Tanner page 29  
They Can Because They Think They Can, Prof  Hugh Koch is interviewed by Dr Liz Boyd page 34  
The Biopsychosocial Factors Influencing Pain Following a Work Injury, page 36 
by Dr Kathryn Newns and Dr Hannah Bashforth     
The Montreal Convention - A Double-Edged Sword by Jack Harding page 49  
Foraminal Disc Prolapse by Mr. George Ampat. page 52  
Protecting the Interests of  the Patient in the Field of  Consent by R Bhardwaj page 61  
Cauda Equina: Tells & Tales About the ‘Horse's Tail’ by Patrick Limb QC. page 71  
Cauda Equina Syndrome - The Personal Impacts by Stephen Wilson.  page 74  
“Home Delivery is for Pizzas”  by Peter Crowley.  page 77 
 
‘Think Kidneys’  in medico-legal practice, by Adnan Sharif. page 81  
HSIB Calls for Better NHS Systems by Richard Money-Kyrle.  page 95  
Shall We Go for Concurrent Expert Evidence? by Alec Samuels. page 101  
Whiplash Reforms: 10 Key Points page 103  
Held to Ransom by a Cyberattack by Dominique Dolman and Lily Pidge page 114  
Dilapidations - What you need to know, by Clive Morley  page 130  
Why we urgently need an Indian Mediation Act page 132 

 
 
 

Professor J. Peter A. Lodge MD FRCS

Recognised internationally as an expert in complex surgery for disorders relating 
to the liver, gallbladder and bile ducts as well as weight loss (bariatric) surgery

Surgical t  raining primarily under the guidance of Professor Geoffrey R Giles, and the New England Deaconess 
Hospital (Harvard Medical School), Boston, USA, under the guidance of Professor Anthony P Monaco.

Please enquire via my website, www.peterlodge.com
Email: peter.lodge@nhs.net
Telephone: Secretary +44-(0)113 2065175  Fax: +44-(0)113 2448182  Mobile: +44-(0)7775 825934
Address: HPB and Transplant Unit, St James's University Hospital, Leeds LS9 7TF



E X P E RT  W I T N E S S  J O U R N A L       4 J U N E  2 0 2 1

Inspire MediLaw  
All courses can be viewed & booked at 
www.inspiremedilaw.co.uk 
 
Upcoming conferences & events  
Expert Witness Training  
7-8 June - Scotland 
8-9 July – Oxford 
23-24 September – Oxford 
28-29 October – Oxford 
13-14 December - Scotland 
  
Mastering Conversations on Consent 
28 June – Oxford  
  
Medico-legal Practice Management 
14 July - Oxford 
1 October – Oxford 
  
Introduction to Inquests  
5 July – Oxford  
8 October – Oxford 
  
Inspire MediLaw Annual Conference for 
Medico-legal Experts 
3 December – Oxford  
  
Online resources 
Online Expert Witness Training Modules 
Report Writing  
Conference with Counsel 
Meeting of Experts 
Giving evidence in Court 
  
New library of Inspire Medilaw webinars 
Conversations on Consent - panel discussion 
(guests including Nadine Montgomery & Lauren 
Sutherland QC)  
The law, the medicine and the expert witness - 
David Sellu, Consultant Surgeon  
Understanding what the law expects of  you - 
Helen Pagett, Barrister, Crown Office  
Shared decision making and consent - Paul 
Sankey, Enable Law  
Coronavirus and clinical negligence - Helen 
Mulholland, Barrister, Kings Chambers  
How to be a better expert witness - Helen       
Mulholland, Helen Pagett, Paul Sankey and  
Isabel Bathurst  
Providing evidence to the Coroner - Professor 
Jerry Nolan, ICU Consultant  
Report writing tips - Isabel Bathurst, Inquest, 
Inquiry & Injury Solicitor  
Case law update - 6 lessons from the courtroom 
- Paul Sankey, Enable Law 
  

www.inspiremedilaw.co.uk 
 
 

RICS  
Expert Witness Certificate 
Venue:  RICS, Online 
CPD: 26 hours formal CPD 
Mon 14 Jun 2021 - Mon 4 Oct 2021  
This course is suitable for professionals working 
within the built environment who want to gain the 
theoretical knowledge and practical competencies re-
quired to act as an Expert Witness.  
Practically orientated, this 12-week programme is de-
signed to give you a sound knowledge of the law and 
best practice. 
Email: contactrics@rics.org 
 
 
Bond Solon - www.bondsolon.com 
Expert Witness Courses 
Excellence in Report Writing - England and 
Wales (1 Day) 
Starting 21 Jun 2021 09:30 in Virtual Classroom 
Starting 05 Jul 2021 09:30 in Virtual Classroom 
Starting 09 Aug 2021 09:30 in Virtual Classroom  
Courtroom Skills - England and Wales (1 Day) 
Starting 22 Jun 2021 09:30 in Virtual Classroom 
Starting 06 Jul 2021 09:30 in Virtual Classroom 
Starting 10 Aug 2021 09:30 in Virtual Classroom  
Cross Examination Day - England and Wales 
(1 Day) 
Starting 09 Jun 2021 09:30 in Virtual Classroom 
Starting 07 Jul 2021 09:30 in Virtual Classroom 
Starting 11 Aug 2021 09:30 in Virtual Classroom   
Excellence in Report Writing - Scotland (1 Day) 
Starting 24 Jun 2021 09:30 in Virtual Classroom  
Courtroom Skills - Scotland (1 Day) 
Starting 24 Jun 2021 09:30 in Virtual Classroom  
Law and Procedure - Scotland (1 Day) 
Starting 09 Sep 2021 09:30 in Virtual Classroom  
Cross Examination Day - Scotland (1 Day) 
Starting 10 Sep 2021 09:30 in Virtual Classroom  
Law and Procedure - Scotland (1 Day) 
Starting 09 Sep 2021 09:30 in Virtual Classroom 
 
Annual Expert Witness Conference 
Our Expert Witness Conference, the UK’s largest 
expert witness gathering, will be back on Friday 5th 
November 2021. This year we will be running it as 
a hybrid event and you will have the option of ei-
ther attending in person at Church House, in West-
minster, or joining remotely. The Rt Hon Sir 
Geoffrey Vos, New Master of the Rolls since January 
2021, who has promised to “radically rethink” civil 
justice, will be our keynote speaker. 

Events
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Live Trial or Remote Trial? 

The pandemic, the virus Covid 19, has brought a 
huge change in our lives to all of us. Even the trial in 
the court has taken a different form. How has this         
affected the expert? Does he prefer the old system, 
when everybody turns up at the court and gives oral 
evidence, or the new system, remote hearing, all done 
electronically through the computer? As “normality” 
gradually returns what will the practice be? A return 
to the old ways? Or remaining with the new ways? Or 
a combination of the two? What would the expert 
prefer? The decision will be taken by the judge. He          
is concerned that a fair trial takes place. The lawyers 
will bring their influence to bear. The experts may        
be asked for their opinion, and anyway they should 
indicate their opinion as they are by definition very 
significant witnesses. An expert might even indicate 
that he would only participate in one method and  
not the other, though that would be unusual. He will 
normally have to go along with whichever method is 
decided upon, and therefore he should ensure that 
he is equally competent and confident and effective in 
either situation.   
The remote system has been shown to have many 
merits. The expert may indeed prefer the remote  
system. He remains in his study at home, or in the  
office, or the laboratory. He can manage complicated 
documentation easily. He is of course thoroughly  
conversant with the technology, and relaxed and 
comfortable. Indeed he may well be able to make a 
better job of giving his evidence. He does not have to 
dress up (though he looks properly dressed), to 
travel, and to wait about in the waiting room.  

Judges and lawyers are often supportive of the           
remote system. They have mastered the technology. 
The trial runs smoothly. Everybody follows the legal 
practice rules. The procedure remains acceptably 
dignified. Everybody acts responsibly. The judge           
remains firmly in control. The environment remains 
neutral. The judges have said that they can even get 
a better view of the witness, full face on the screen, 
than sideways on at some distance in an old fashioned 
court room. So we may expect remote hearings to 
continue in some shape or form in the future.   
However, there are some potential disadvantages in 
the remote system that may affect the expert. Under 
the old system in the courtroom he may be perfectly 
at ease. He may by character and personality respond 
well to the presence of people and the human           
interchange. The challenge and the stimulus bring 
out the best in him. Whereas the comparative          
informality of the remote system is not his scene, not 
to his liking. He may feel uncomfortable in an           
artificial setting. He is very much a people person. As 
a young and aspiring forensic expert he needs and 
wants the courtroom experience in order to develop 
his skills as an expert witness. He is simply tired of  
living his professional life on the computer screen.   
The judges and the lawyers have pointed to the actual 
and potential disadvantages of the remote hearing. 
The traditional authority, solemnity, dignity and           
formality of the traditional court may be diminished. 
We remember, in another context, how Archbishop 
Welby was criticised for delivering a public sermon 
from his kitchen. Public confidence may decline.  

by Alec Samuels
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Public access may become more difficult. The drama 
of the forensic conflict may be lost. 
 
The purpose of the trial, in whatever form it takes, is 
not to make the expert “comfortable”, indeed if           
anything the opposite. He must expect to be subject 
to challenge, that is a fundamental feature of the         
adversarial system. The good expert is the expert 
who stands his ground, despite tough challenge, and 
persuades the judge.  
 
With the best will in the world technology can and does 
break down, and a remote hearing can be severely       
disrupted. The witness at home can  inadvertently         
disturb the proceedings when the baby cries or the dog 
barks or there are other extraneous noises. 
 
The judges and the lawyers have said that from            
seeing just the head and shoulders they do not get 
the feel of the “body language” of the witness that can 
be obtained in the live courtroom. All agree that if the 
integrity or credibility of a witness is in serious issue – 
which must be rare in the case of a professional expert 
witness – then the remote hearing is not appropriate. 
Fundamental issues such as integrity or credibility 
need to be resolved in the courtroom.  
 
So the expert witness should seek experience in both 
systems, and learn to cope effectively in both. But if he 
prefers one system to the other then at least he should 
raise the matter with the instructing solicitor, so that 
so far as possible to him the more agreeable system is 
followed.  
© Alec Samuels  

Priory Hospital 
Heath House Lane 

Stapleton, Bristol BS16 1EQ 
Tel: 0117 337 3313 Fax: 0117 337 9010 

Harley Street 
10, Harley Street 

London, W1G 9PF 
Tel: 020 7467 8300 Fax: 020 7467 8312 

Dr P Rajpal 
Consultant Psychiatrist 

M.B.B.S, Dip. Psych Med, M.R.C Psych P.G.Dip (Mental Health Law) 
 

Consultant Psychiatrist. Specialist interests include Asperger’s Syndrome in adults, and Autism in adults and  
ADHD in adults, Capacity assessments and Court of Protection reports, Tribunal reports ( MHA 1983).  

Competency and skills in the following areas; Managing mental illness including Schizophrenia, Bipolar Disorder,  
Personality Disorder, ADHD, Epilepsy, anxiety and depression.   

Personal Injury reports for Claimants and Defendants. Personal injury Capacity Assessments, MCA and DoLS.  
Medico legal reports for People detained with Autism, Asperger's, Reports for Criminal, Civil, MHRT, for ‘fitness to plead/instruct solicitors, 

Equality act 2010 and Child and Family proceedings.  
Diagnosing and managing Neuro Developmental disorders including Autism, Asperger, ADHD,  

Genetic Conditions including Downs Syndrome, Fragile X and Cerebral Palsy.   
Risk assessments including; HCR 20, risk of violence, sexual aggression, and Aspergers/Autism related risks.   

Dealing with complex health needs. 
Can speak and understand 4 Asian Languages, including Hindu, Urdu, Punjabi and Marathi. 

   
Contact 

Website: www.drpawanrajpal.com - Email: DrRajpal@drpawanrajpal.com 
Telephone: 07876 508 420 - Home and prison visits undertaken

Dr Mark Innes Burgin 

General Practitioner 
MRCGP, DCH, Dip Medical Ethics BM BCh, M  
Dr Mark Burgin is on the General Practitioner Register and 
based in Barnsley, Yorkshire.  
He has extensive medico-legal experience covering the  
following areas:  
 v  Personal injury - Road traffic accidents/low velocity  
       Impacts. 

 v  Clinical negligence - Screening reports, GP liability and  
       causation reports. 

 v  Disability condition and prognosis reports. 

 v  Criminal, Family and Asylum work.  
Dr Burgin is happy to take instructions from Litigants in  
Person and McKenzie Friends. 
 
Email: admin4dr.burgin@gmail.com 
Telephone: 0845 331 3304 
Mobile: 07890 127380 
Website: www.drmarkburgin.co.uk 
Address: 198 Dodsworth Road, Barnsley, S70 6PE
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Why Become a  
Medical Expert Witness? 

Expert witnesses are key players in the administra-
tion of justice. The evidence of an expert is relied 
upon by both parties to narrow the issues being dis-
puted in a case, and informs the judge in reaching 
their decision. In medical negligence litigation, the 
Court is likely to hear expert evidence about the stan-
dard of care the claimant should have received, did 
receive, and the impact of this on their condition and 
prognosis.  
 
It may come as a surprise to learn that judges are not 
experienced in every area of the law! So, when a       
clinical negligence or personal injury case goes to 
Court, it is essential to have reliable, independent 
clinical experts who can explain to the judge exactly 
what the key medical issues in the case are, and to 
give their unbiased opinion regarding these issues.  
 
Isn’t it disloyal to the medical profession to criticise 
colleagues in Court? 
Some medical professionals feel there is a stigma           
attached to participating in the litigation process;  
perhaps a fear that others will see them as being out 
to undermine the practice of colleagues. On the con-
trary, the role is crucial in determining the reason-
able standard of care which should be afforded to 
patients. It is of value for the profession and the        
public to ensure that doctors are the people engaged 
in defining the standard of healthcare, not just 
lawyers. 
 

Clinical negligence litigation is utilised to compensate 
an individual, known as the claimant, who has suffered 
harm in the care of their medical provider. They may 
seek compensation for something that was ‘done’ to 
them, known as a negligent act, or for something that 
was not done, known as a negligent omission.  
 
The harm suffered by the claimant must be quantifi-
able.  Putting a value on the effect of negligence on 
an individual can be a complex process. The solici-
tors will instruct medical and other professionals to 
help them quantify various elements to the claim; the 
injury or loss itself and a range of associated costs.  
These may include costs of care and/or living aids that 
would not have otherwise been required, and past 
and predicted loss of earnings. 
 
The medical expert plays a key role in establishing 
whether the individual, or their family, has a claim in 
negligence.  Regardless of whether the expert is          
instructed by the claimant or the defendant, they are 
required to give an objective opinion. The expert’s 
evidence can result in the discontinuation of an          
investigation into alleged negligence, or it may          
provide the foundation for a successful claim, or for 
the successful defence of a claim.  
 
A breach of duty expert should have proven clinical 
experience in the specific area of medicine being in-
vestigated, and should have been in practice at the 
time of the alleged negligence. They will set out the 

by Sarah Sellars, Inspire MediLaw 
 
The Inspire MediLaw team address myths about the role and emphasise the 
need for experienced clinicians with a current practice to provide impartial 
opinion to the Court to ensure justice for claimants and defendants. 
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reasonable standard of care the claimant should have 
expected, given the circumstances, and comment on 
the care afforded to them. 
 
Medical experts will be asked to comment on causa-
tion. This requires the expert to look at the failures in 
the care provided, the outcome for the patient, and 
discuss the relationship between the two. 
 
The current condition of, and prognosis for, the 
claimant is a key element of the claim. Often the          
expert will be asked to assess the claimant, to review 
medical records and relevant witness statements, and 
provide a report on their current state of health, and 
the likely development of any conditions caused or 
affected by the alleged negligence. This forms the 
basis for further reports from allied health profes-
sionals and other experts, such as forensic accoun-
tants or employment experts, to build a picture of the 
financial impact the alleged negligence has had, and 
will have, for the claimant and/or their dependents. 
 
Should a medicolegal expert have a legal  
qualification? 
There’s a common myth that a good medicolegal ex-
pert should have a legal qualification. This is abso-
lutely not the case. Lawyers are primarily looking for 
someone with clinical expertise, and are not seeking 
legally qualified medical experts. The Court requires 
a medical expert to give their opinion first and fore-
most as an experienced clinician, regardless of legal 
experience. 
 
The role calls for a good eye for detail, a flair for            
reviewing and questioning evidence and relevant         
research, and the ability to form and communicate a 
reasoned opinion.   
Specific legal tests must be applied when investigating 
breach of duty and causation. These should be set out 
in the letter of instruction from the solicitor, and the 
expert must know and apply the tests in their report. 
Expert witness training can help cement the expert’s 
understanding of these legal tests, and offers the          
opportunity to discuss the practical application of 
these tests with medical lawyers as well as fellow  
medicolegal experts. 
 
Often the most daunting element of the process is 
being faced with the evidence of one’s opposing            
expert. It is crucial for the expert to remember           
that the Court is not necessarily persuaded by the  
eminence of the experts involved. What is far more 
important is the clarity, logic and persuasiveness of 
their opinions.  
 
Medical experts will find that their opinion is tested 
and disputed during the litigation process, not just in 
the witness box, but from the early stages of an              
investigation when the legal team must build a robust 
case. The expert must be ready to respond to              
criticism, differing viewpoints, and detailed question-
ing. It is an intellectually challenging role, and this is 
a real attraction for many.  
If you are thinking of venturing into medicolegal 
practice, it is helpful to talk it through with someone 

already in the role. They can offer a balanced view of 
what is really involved. 
 
There are benefits… 
An obvious reason to take on this work is the          
remuneration. Medical experts are very well paid for 
their time and expertise, and rightly so. In return, 
though, they work hard! Considerable investment of 
time is needed to read through medical records and 
witness statements in order to become familiar with a 
case. The report writing process requires a methodi-
cal approach, and some time must be spent refining 
the report to ensure the terminology has been          
explained and the opinion is clear and well reasoned. 
 
It has often been said that acting as a medicolegal ex-
pert witness brings a fresh perspective to one’s own 
clinical practice. Many experts comment that they 
have developed and improved their clinical practice 
as a result of something they have seen in, or learnt 
from, a case they have worked on.  
Acting as a medical expert broadens a clinician’s           
understanding of the medicolegal processes intrinsi-
cally woven into the provision of healthcare. This is 
invaluable for senior clinicians, especially those         
involved in the investigation of SAIs, complaints, and 
similar.  
 
For many in the profession, the opportunity to utilise 
their years of expertise in order to secure justice for 
individuals and healthcare professionals alike is a         
significant attraction in itself.  

INFORMED, ASSURED, INSPIRED 
 
Inspire MediLaw provides first class conferences and accredited CPD  
training for medicolegal professionals. We provide practical advice for  
medical experts who need to understand the law, and clinical tuition for  
lawyers who need to understand the medicine.   
 
Benefits of Inspire’s Expert Witness Training 
An RCS (Eng) accredited provider, our online and face to face training is 
carefully tailored for medical expert witnesses. Our two day Expert Witness 
Training is successful because it is multidisciplinary. The content is delivered 
by medics with an established expert witness practice; a lawyer in practice 
who works with experts; a medically qualified QC; and a judge.  
 
Delegates complete the course with a well rounded view of their role, and a 
clear understanding of their duty to the Court. 
 
Additional Support from Inspire MediLaw 
We appreciate that being a medicolegal expert can be a very isolated role, so 
we encourage delegates to keep in contact and to ask us for help and 
advice.  
 
Our membership and accreditation packages provide marketing, CPD  
and knowledge sharing opportunities, and the ongoing networking with 
medicolegal professionals at our events is key to building contacts in the  
sector.   
 
Inspire MediLaw is passionate about bringing medical and legal  
professionals together to learn, shape best practice, and share ideas. 
 
To hear about our online and in person events, and to find out how we can 
help you, visit our website at www.inspiremedilaw.co.uk  
Or contact Caren Scott, Managing Director, on 01235 426870  
or email: info@inspiremedilaw.co.uk.
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Expert Judgment - 
Treading a Cautious Path 

Expert evidence is a thorny business for lawyer and 
expert alike. The lawyer needs a good expert, by 
which we mean someone who is both expert in their 
technical field and, just as importantly, capable of giv-
ing what is often extremely complex evidence simply, 
robustly and clearly in the face of hostile questioning 
from opposing counsel and, on occasion, the judge. 
The choice of expert is important to ensuring the best 
quality of evidence and boosting the chances of suc-
cess. Experts will seek out cases that closely match 
their field of knowledge – but to be effective need also 
to have a keen sense of what judges like – and don’t 
like – to hear in court.  
And it’s not as if the judges exactly hold back. First, 
their judgments, although public documents, are im-
mune to any concerns about defamation. Second, the 
clue is in the name - judges do like to judge. Of 
course, some are kinder than others, or at least some 
judgments are. You could even attempt a crude cat-
egorisation in this context. Judge A is polite to both 
sides’ experts and expresses any criticisms politely; 
but is not particularly effusive when giving praise. In 
contrast, Judge B is merely civil to the favoured ex-
pert and downright rude about those considered 
below par. Judge C however lavishes praise and grat-
itude on the ‘winner’s’ expert and does the proverbial 
hatchet job on the ‘loser’, with the odd sop such as 
‘while it is the case that Mr X did not consider all the 
material facts, I am not satisfied that he deliberately 
chose to ignore material evidence...’ before continu-
ing relentlessly to the damning verdict.   
Judges may perhaps naturally tend towards one style 
more than another, but one of the reasons – even the 
main reason – that a Judge C-type scenario might 
occur is probably less to do with the judge than it is 
with the experts. If a good lawyer can win a case that 
a bad lawyer might lose, the same goes for the ability 
of an expert to impact the outcome. Disputes Part-
ner at litigation powerhouse RPC, Davina Given, puts 
it this way: “Expert witnesses are a key tool in the litigator's 
toolbox: when their expertise is needed, their views may            
determine whether parties take a case to trial at all, and once 
in trial, their views and approach may have a decisive            
influence on the outcome.”  
For their part the experts understand their value and 
the impact it can have. Will Davies, Global Head of 
Forensics at top ranked firm Grant Thornton says, 
“The true expert will know they need to ‘say the right thing 
even when your voice shakes’. This requires confidence in 
yourself, but also the humility to ‘listen like you are wrong’. 
The expert who takes all information into account and           
presents a fair and well-reasoned opinion will be more com-

pelling than a gun for hire. Experienced experts understand 
the importance of their role, which is not to try and ‘win the 
case’ but to help the Court.”   
Solomonic’s specialty is litigation analysis. What that 
actually means is that legally-trained people - not just 
machines - analyse thousands of High Court claims 
and judgments and make sense of the data contained 
within. We let machines do the bits we can’t do, such 
as crunching the data. We track new claims issued 
every day and our product contains all the data about 
what happened next, or who was involved and the 
analytics brings insight to key decisions. 
 
We analyse judgments across the courts in the 
Chancery and Queen’s Bench Divisions. We record 
the praise and criticism the judges provide about          
expert witnesses, covering the utility of the        
evidence/qualifications and experience/quality/      
fulfilment of the expert’s duty. We also record each 
person’s area(s) of expertise. To date we have built 
data on over 275 subject areas, across more than 
4,500 judgments. 
 
We classify judge comments on experts in four 
themes – the quality of the evidence, the limits of its 
utility in the case, the qualifications and experience 
of the expert and on the role of the expert. This          
provides some interesting insights into what judges 
respond to and what they are likely to praise. 
 
Comments on expert evidence quality are the most 
frequent and certainly fit with the categorisation          
described at the start of this article. Unsurprisingly, 
the adjectives used cover the full range from praise to 
criticism, including the regular and neutral “helpful” 
or the more powerful “cogent and convincing”. In 
practice, even a more neutral reference is a useful          
insight when reviewing the experience of an expert 
in court as it indicates the absence of criticism.  
 
Experts need to be good communicators. As RPC’s 
Given notes, “Beyond expertise and independent judge-
ment, clarity of communication is essential for an effective 
expert witness.” This isn’t always easy as experts usually pos-
sess deep knowledge on complex subjects and concepts. Davies 
adds, “This takes experience, and confidence in your own 
opinion. It is vital to be able to explain complex concepts in 
a clear, understandable way, and keep cool under pressure. 
 
Judge comments relating to the role of the expert do 
yield insight into the do’s and don’ts for any expert 
keen to make a positive impression. Being too           
argumentative is often picked up, even showing the 
slightest hint of it - one judge commenting on an          
expert, “he appeared to have a tendency to argue”. Judges 

by Richard Allison and Edward Bird at Solomonic, April 2021 
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tend to view argumentative experts as being less balanced. 
Here’s Justice Teare: " … was a rather more combative and 
argumentative witness … and perhaps less objective." 
([2010] EWHC 1411 (Comm) 
 
However, this isn’t always the case. In [2014] EWHC 
3615 (Comm) Mr Justice Males states that "There was 
extensive debate between the experts, …. both of whom I          
accept were seeking to assist me”. Justice Males here valu-
ing the contribution of both in helping to reach a  
consistent understanding.  
 
The challenge certainly extends beyond being           
perceived as too argumentative. In [2012] EWHC 
1070 (Comm), Justice Teare put it very clearly: “An  
expert owes a duty to the court not to omit matters which might 
detract from his stated opinion.” 
 
The burden on the expert to weigh these considera-
tions, whilst still demonstrating their expertise and 
often opinions is substantial, however certain terms 
do come through regularly which perhaps offer a way 
forward.  
 
Judges regularly praise experts for being “careful”, 
whilst in contrast, criticism tends to highlight            
“opinion”. Backing up assertions with evidence and 
authorities counteracts this and is often a source of 
praise and conversely, in their absence, a source of 
criticism.  
 
Of course, all of this does rely on the quality of the  
instructions given, and sometimes it is not the expert 
who is critiqued but those who instructed them. 
Here’s Justice Males in [2017] EWHC 675 (Comm), 
"Both parties adduced expert evidence from forensic accoun-
tants on this issue. Their evidence was careful, fair and (so 
far as it went) helpful. Nevertheless both experts were severely 
constrained in the evidence which they could give by the           
instructions which had been given to them.” 
 
Getting that right can be tricky as practitioners often 
attest. Given states: “Not only must the expert have all the 
relevant facts, but the questions put to him or her must address 
all the relevant issues within their expertise. It helps to have 
clear directions from the Court as to what expert evidence is 
really needed – otherwise parties' experts may give evidence at 
cross-purposes, which is unlikely to be welcomed by the Court.” 
 
When it comes to qualifications and experience, the 
judge will often highlight the relevance and extent of 
an expert’s experience. There is clear importance in 
acknowledging the limits of one’s expertise, ideally 
before it is pointed out by the opposing barrister. Jus-
tice Popplewell on one expert in [2012] EWHC 1245 
(Comm), noted that he was “inclined to be combative and 
dogmatic even in areas outside his particular expertise”. 
Philippa Hill, Partner in Grant Thornton and a 
forensic expert witness comments, “As an expert witness 
you are in a uniquely privileged position of your professional 
opinion being submitted to the court as evidence, and conse-
quently you have a clear responsibility to ensure that you only 
offer such an opinion on matters within your expertise, both 
in your written reports and at trial.”  
 

Popplewell extended his criticism in the same         
judgment, reinforcing the point; “He was at times in-
clined to align himself too closely with the Defendant's 
case and not prepared to concede ground where the 
science suggested that he was mistaken or where he 
lacked the necessary expertise." 
 
In summary, an analysis of commercial High Court 
judgments reveals experts have to tread a careful 
path where caution, precision and balance are the 
watchwords, taking care not to overreach in terms of 
their expertise and to avoid being argumentative. All 
of this must be done whilst still providing expertise 
that contributes to the resolution of the dispute. The 
client may not appreciate this in advance but will cer-
tainly do so afterwards. As Davies says, “At the end of 
the day, the Expert will do well to remember the first 
line of the Expert Declaration ‘I understand that my 
overriding duty is to the court on matters within my 
expertise and that this duty overrides any obligations 
to those instructing me or their clients’. 
 
It is a fact that some experts may be unfairly criticized, 
but experience counts for much, and it is rare to see 
an old incompetent bull-fighter.” 

Richard Allison is Head of Legal Data at 
Solomonic and a former barrister and legal  
taxonomist. Edward Bird is the Managing  
Director of Solomonic.   
Solomonic helps lawyers, litigation funders, 
 insurers, and in-house counsel to obtain  
competitive advantage when managing disputes.   
www.solomonic.co.uk 
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Life After a Spinal Cord Injury - 
a Personal Insight 

Spinal cord injuries can be life changing and              
devastating not only to the individuals directly              
affected but also to their families. The recovery         
pathway from spinal cord injuries is unpredictable. 
Some survivors of catastrophic injuries spontaneously 
walk again. Others undergo years of physical therapy 
just to regain small movements in muscles to be able 
to do basic things we all take for granted.  
Having personally suffered from a spinal injury, I 
know very well the mental and physical difficulties an 
individual faces.  
My own injury was not caused by anyone’s negli-
gence, and as I am a personal injury solicitor helping 
clients who have suffered due to the negligent acts of 
others, I feel it’s important to share my story because 
it lends neutrality to the situation. I am also in the for-
tunate position of being able to understand first-hand 
what my clients are experiencing.  
It was in November 2018 that I suffered a rupture of 
an AVM (arterio venous malformation) in my spine 
which led to a bleed. A spinal arteriovenous malfor-
mation (AVM) is a rare, abnormal tangle of blood  
vessels on, in or near the spinal cord. Without treat-
ment it can cause permanent damage.  
In a flash my life was turned upside down. My focus 
was on the fact that I was about to become a mother, 
being pregnant at the time. Things I took for granted 
such as walking were no longer routine for me. I had 
to relearn the most basic things such as taking a few 
steps, alongside learning new tasks such as transfer-
ring from my wheelchair into a chair.  
Having undergone surgery, I then spent four months 
in rehabilitation at Stoke Mandeville Hospital,              
relearning to walk. Initially I was using a wheelchair 
as my right leg was very weak and practically paral-
ysed. Fortunately, as time when on, I felt my muscles 
responding and strengthening and I was able to walk 
with aids such as a frame, orthotics and then               
progressing to crutches.  
In rehabilitation, the days were pretty intensive, and 
I would push myself to attend physiotherapy and 
focus on strengthening my leg. Being someone who 
wasn’t into fitness before my injury, the gym became 
part of my new normal.  
I don’t wish to focus on the emotional challenges I 
endured, but rather to emphasise the importance of 
the practical side of rehabilitation after a spinal injury.  
I was fortunate to receive specialist neuro physio-
therapy from a team of therapists who were experi-
enced in dealing with individuals who have suffered 

spinal injuries. However, it was in rehabilitation that 
I was able to connect with others who have suffered 
such injuries, and this was where I got first-hand ex-
perience of how a spinal injuries patient is managed.  
People who think about spinal cord injuries often fix-
ate on paralysis, the most severe symptom. But it’s 
not just your movement that will be affected. Some 
other symptoms a person may experience, depend-
ing on the location and nature of your injury, include:  
* Difficulty controlling your bladder or bowels;  
* Difficulty with sexual function;  
* Pain at the site of the injury, or neuropathic pain;  
* Altered sensations throughout your body;  
* Difficulty breathing without assistance, or changes 
in your breathing;  
* Skin problems, especially pressure sores.  
I was able to see from my own experience that          
physical therapy has the power to rewire your brain 
and spine. Since my injury, I have a newfound ap-
preciation for my body. Our bodies and our move-
ments are incredible and should not be taken for 

by Hema Vekaria 
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granted. It is easy to underestimate just how much is 
involved with simple movements, until you are faced 
with an entirely different body that simply does not 
react the same way.  
The key to my recovery, which is still very much on-
going, was the support network I built around me, 
from physiotherapists, occupational health therapists 
and mentors I was able to talk to via spinal injury 
charities. I also had supportive employers who were 
very understanding.  
For me returning to work since my injury has defi-
nitely made me gain a deeper understanding of the 
emotions and challenges faced by an individual after 
suffering a traumatic injury. In turn it assisted in de-
veloping a stronger relationship with my personal in-
jury clients.  
At Anthony Gold, our injury and medical negligence 
team is made up of specialist personal injury lawyers 
who have many years of experience in dealing with 
such complex cases and of putting in place rehabili-
tation and much needed support for the individual 
concerned and their families. We deal with clients 
with compassion and sensitivity, while all the time           
prioritising their legal rights. 
 
*Disclaimer: The information on the Anthony Gold website 
is for general information only and reflects the position at the 
date of publication. It does not constitute legal advice and 
should not be treated as such. It is provided without any rep-
resentations or warranties, express or implied.*
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The English Court of  
Appeal Redefines Experts’  
Relationships With their Client 
In our last issue of International Quarterly, we              
discussed a recent TCC decision concerning the            
extent of an expert’s duties to their client. In January 
2021, the Court of Appeal released its judgment on 
the appeal of that case. While the outcome of the de-
cision was consistent with the TCC, there were sev-
eral differences in reasoning that warrant discussion, 
including importantly a rollback on the TCC’s view 
that an expert owed a fiduciary duty of loyalty to its 
client. 
 
The case first came before the courts when the             
developer of a large petrochemical plant in Asia (the 
Developer) sought an injunction restraining a delay 
and quantum expert (the Expert) from acting as an 
expert witness for a third party in an ICC arbitration 
against the Developer. The injunction was sought be-
cause the Expert was also acting as an expert witness 
for the Developer against a different party (a sub-
contractor on the project) in a dispute that had arisen 
under the same project with many overlapping is-
sues. Adding a layer of nuance to the matter is the 
fact that the Expert is an international organisation, 
with different companies in the broader group pro-
viding the services to the different parties.   
At the time that the Expert was approached by the 
third party the Developer was told of the proposed 
engagement and was advised by the Expert that they 
did not view it as a “‘strict’ legal conflict”. Conversely, 
the Developer’s lawyers indicated to the Expert that 
they believed there was a conflict. As summarised by 
the Court of Appeal: 
 
    “Unhappily, it appears that, not only did [one entity           
within the Expert group] continue to work on behalf of the                 
respondent in connection with [the arbitration against the 
subcontractor], but that also, without any further reference 
back to the respondent or its solicitors, [another entity within 
the Expert group] began to do the same for the third party in 
[the third party’s arbitration against the Developer].” 
 
The Court of Appeal tactfully describes this as “a risky 
decision”.  
 
The TCC granted the injunction sought by the             
Developer, concluding that:  
l  the Expert owed a fiduciary duty of loyalty to the 
claimant arising out of its engagement to provide ex-
pert services in connection with the first arbitration it 
was instructed on; and  
l  the Expert was in breach of that fiduciary duty of 

loyalty by accepting instructions to provide expert 
services in connection with the second arbitration.  
Accordingly, the Developer was entitled to a continu-
ation of the interim injunction to restrain the Expert 
from providing expert services to the third party.  
The Expert appealed the TCC decision, with the 
Court of Appeal being asked to determine:  
l  whether the entity within the Expert group advis-
ing the Developer owed a fiduciary duty of loyalty;  
l  if not, whether that same entity owed a contractual 
duty to the respondent to avoid conflicts of interest;   
l  if so, whether that duty extended to all companies 
within the Expert group; and  
l  if the duty extended, did that mean there was a 
conflict of interest in respect of the engagement of  
the Expert entity by the third party of the second               
arbitration.  
In the spotlight was the TCC’s finding that a fiduciary 
duty of loyalty was owed. Fiduciary duties are one of 
the most sacrosanct relationships under law, and are 
typically confined to pre-existing categories. One of 
the main characteristics of fiduciary relationships is 
that they exist where one party is in the vulnerable 
position of relying wholly on the other party and 
therefore an exceptional level of trust and confidence 
in that party is required, the most famous examples 
being the relationship between a lawyer and a client, 
or a trustee and a beneficiary. It is safe to say that, as 
Coulson LJ put it, “the expression ‘fiduciary’ is freighted 
with a good deal of legal baggage…”  
The finding that there was a fiduciary duty was of 
course open for the TCC to make, on the basis that 
the exact definition of an expert’s relationship to its 
client had not been determined by the courts previ-
ously. However, the Court of Appeal in this case ulti-
mately concluded that it might be inapt to import the 
aforementioned legal baggage into the client/expert 
relationship.  
One of the main arguments advanced by the Expert 
against the imposition of a fiduciary relationship be-
tween expert and client was that this duty would im-
pinge on the expert’s overriding duty to the tribunal. 
This argument was dismissed by the Court of Appeal 
as it was settled law that while an advocate owes du-
ties to the court this does not prevent them from ful-
filling their obligations to their client; the same is true 
for experts. The Court of Appeal went further to note 

by Sam Thyne, Associate, Fenwick Elliott



E X P E RT  W I T N E S S  J O U R N A L       15 J U N E  2 0 2 1

that complying with the overriding duty to the court 
is the best possible way in which an expert can satisfy 
his professional duty to his client.  
Ultimately, the conclusion of the Court of Appeal (ex-
pressed by Coulson LJ) was that in the present case, 
there was no purpose in designating the relationship 
as a fiduciary one, given that there was a contract in 
place between the parties with a conflict of interest 
provision that dealt with the matter at issue. Coulson 
LJ’s parting observations on the matter leave the door 
somewhat ajar for future attempts to be made to have 
aspects of the relationship recognised as fiduciary in 
certain circumstances, noting that:   
    “Depending on the terms of the retainer, the relationship 
between a provider of litigation support services/expert, on 
the one hand, and his or her client on the other, may have one 
of the characteristics of a fiduciary relationship, namely a 
duty of loyalty or, to put it another way, a duty to avoid           
conflicts of interest.”  
Regarding the second and third issues of whether a 
contractual duty to avoid conflicts of interest was 
owed by the Expert (in its entirety), the Court con-
cluded that under the retainer the Expert owed a 
clear contractual duty to avoid conflicts of interest for 
the duration of their retainer. The Court also had no 
difficulty in finding that the distinctions between en-
tities in the broader Expert international group were 
immaterial. On the Expert’s assertion that one entity 
was not bound by the conflicts policy of the other, 
both entities could conceivably act for different sides 
of the same dispute, a conclusion that the Court la-
belled as a commercially unrealistic position.  

In considering the fourth issue, whether there was a 
conflict of issue in this case, the Court of Appeal first 
identified the scope of the different Expert entities’ 
works and then assessed whether there was a conflict 
in both these services being provided. The Court of 
Appeal concluded there was for four reasons:  
 l First, the entity advising the Developer was advis-
ing them in relation to its commercial position as well 
as specifically supporting the arbitration; by assisting 
the third party in its case it would be giving advice op-
posing the Developer.  
l  Second, the Court observed that the third party 
was the Developer’s project manager, or the Devel-
oper’s “alter ego” on the project. Coulson LJ observed 
that it was impossible to see how the same firm could 
act for the employer and simultaneously against the 
employer’s representative/agent/alter ego in respect 
of the same or similar disputes on the same project.  
l  Third, the Developer had engaged the Expert to 
give advice about the design and construction of the 
project. If they were engaged by the third party they 
would be advising on the same subject matter.  
l  Fourth, the causes of delay are critical issues and 
the Expert was advising the Developer about these. If 
the Expert was then engaged by the third party, they 
too would be giving advice about the causes of the 
same delays to the third party, and the extent to 
which such matters were or were not the third party’s 
responsibility.  
In the Court’s opinion the overlaps were all-perva-
sive and a conflict of interest existed. However, it was 
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also observed that none of this should be taken as say-
ing that the same expert cannot act both for and 
against the same client. It is inevitable that large multi-
national companies often engage experts on one pro-
ject and see them on the other side in relation to a 
dispute on another project. A conflict of interest is a 
matter of degree and in this case the overlaps were 
too significant. The Court of Appeal accordingly dis-
missed the appeal.  
In some respects, the Court of Appeal declining to 
uphold the TCC’s finding that the relationship be-
tween expert and client as fiduciary will assist in par-
ties understanding their obligations towards each 
other as they do not have to worry about the “legal 
baggage” of a fiduciary relationship. However, that is 
not to say that the relationship requires less onerous 
obligations. The Court of Appeal’s focus on the con-
tractual relationship between the parties will in most 
cases (particularly where sophisticated multinational 
companies with detailed and prescriptive terms of 
service are involved) mean the relationship between 
the parties is comprehensively defined. It behoves 
parties to be very familiar with these terms, particu-
larly where conflicts of interest are concerned.  
The case should also assist multinational experts to 
manage conflicts of interest, as the Court provided 
clear guidance on the factors it will look to in deter-
mining whether a conflict exists. Importantly, parties 
will not be able to rely solely on the fact that a different 
legal entity is carrying out the work. They will have to 
carefully scrutinise their terms to determine if there is 
an overlap in the services that will be a conflict. Another 
lesson from this case would be that, when it comes to 
conflicts of interest, if faced with a “risky decision” it 
may pay to err on the side of caution. 
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Online Training… 
Has it Changed Us? 
 

Our medico-legal training has always been event 
based, to encourage peer learning and discussion, 
and to facilitate the development of relationships 
across the medico-legal sector. Face to face training 
courses took place in Oxford, Dublin, Belfast, Glas-
gow, Edinburgh, London, Bristol, Exeter… 
 
Our March 2020 Expert Witness training course in 
Oxford took place over two days as usual, but the 
mood was a little different. Heeding public health       
advice, the conference room windows were open, 
hand sanitiser was readily available, and there was no 
hand-shaking when people greeted one another.   
 
And then a few days after the course, national lock-
down was announced, and Inspire’s upcoming events 
were cancelled. With time saved on travel, the team’s 
focus shifted to devising and creating online content 
as a priority, and we have supported medico-legal 
practitioners in this way ever since, with a handful of 
in-person events taking place when restrictions per-
mit.  
 
What’s the verdict on online training?   
Will it replace face-to-face events? 
As a starting point, don’t forget online training            
wasn’t invented when lockdown happened! There 
have been live and pre-recorded webinars available 
for CPD for many years, and online learning has been 
on the increase in professional workplaces for some 
time.    
What has changed is that the range and quality of             
online training has improved hugely over the past 
year and, as we’ve adjusted to different styles of work-
ing, online training provision has come into its own.   
 
You’ll have already heard the usual benefits: you can 
attend a training session anywhere in the world from 
the comfort of your own home and fit your training 
around your existing personal and professional com-
mitments. Brushing up on your skills and acquiring 
knowledge has never been so convenient!  

I really enjoyed the course and did not  
feel it was less worthy for being online.  

The content was excellent and it has given me 
confidence in my fledgling medico legal practice.  

Mr Robert Mason, Consultant Urologist 
 
There are wider benefits too. The person or         
organisation paying for the training will save money, 
not only on the cost of attendance at the event, as 
most online training is less expensive, but also on 
travel, accommodation and sustenance costs. The  
logical extension of less travel is the positive impact 
on the environment - a reduced carbon footprint for 
the individual and organisation.   
 
It is unusual to attend a training course that is pitched 
just right for every delegate present for the duration 
of the event. Some will already know elements of the 
training, others will struggle to keep up with new con-
cepts or ideas. Online training available as a multi-ac-
cess recording is a winner on this front, enabling the 
delegate to really focus on the areas they need to con-
solidate. They can listen or watch again as often as 
they need, and take the time to do additional research 
to ensure they understand.   

I booked the Inspire MediLaw training course in  
report writing in order to improve my understanding 

of the law and my responsibilities in preparing 
medico-legal reports. 

 
The online nature of the course allowed me to fit the 
modules in around my clinical practice and other 

commitments and gave me the opportunity to consider 
the topics in detail before moving forward. The course 

is a great opportunity to learn from experienced  
members of the legal and medical profession about the 

theory and practice of medico-legal work.   
Mr Nick Peterson,  

Consultant Trauma & Orthopaedic Surgeon 
 

What a year it’s been! In early 2020 Inspire Medilaw was awarded  
accreditation from the Royal College of Surgeons (England) for our medical 
Expert Witness Training programme, and exciting new plans were underway to 
diversify the CPD content on offer to our delegates. 
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Online training needs to be available in manageable 
blocks or modules.  An all-day conference in person 
is enhanced as delegates move from session to             
session, meet their contemporaries, and step outside 
for some fresh air!   
 
Sitting in front of a screen all day is quite another  
matter and makes it difficult to stay engaged, so           
accessing seminars or keynotes from an online con-
ference as standalone content means the delegate 
benefits from the training they really need - and 
keeps costs down too. When planning modular train-
ing it helps to have a common theme or case study 
running through the modules. This encourages the 
viewer to engage with the concepts and really get to 
grips with how they relate to an increasingly familiar 
situation. 
 

I really enjoyed the modules and found it to be very 
interactive taking the same case through from report 
writing to trial with simulated meeting of experts and 
conference with counsel.  I found the speakers very 

good and their expertise in the field was very evident 
making my understanding of the more complex legal 

bits easier than I had thought it would be!  
Dr Gavin Tunnard,  

Consultant in Emergency Medicine 
 
The flip side of delegates saving cost is, of course, the 
financial impact on your training providers.  They 
must still shoulder the costs of their online platform, 
fees for speakers/trainers, staff salaries, accreditation 
or programme related fees, and the time and cost of 
devising and producing new content to provide for 
their market – you! 
 
High quality training providers want to engage with 
their delegates to better understand their ongoing 
training needs. This is how they plan new, and im-
prove existing, training courses. At a venue-based 
event, it is much easier to do this. Casual conversa-
tions are the order of the day, and a good events team 
get a feeling for how the training was received before 
the formal feedback is even written. Gauging a dele-
gate response is harder with online courses, and es-
pecially in relation to pre-recorded content.  
Requesting online feedback is one way to collate this 
although, at Inspire MediLaw, we are glad when our 
online delegates email or call us to share their feed-
back, as this interaction is invaluable in building rela-
tionships and helping us tailor future provision.    
 
It must also be acknowledged that live online training 
is liable to attract technical difficulties. This can hap-
pen to the delegate or the provider, and it is always 
stressful for the individuals attempting to resolve the 
problem. The provider must identify and sort the 
issue remotely, while the delegate feels frustrated at 
being unable to access the content or attend the event 
they have paid for. At least when travel to an event is 
required, it is easier to blame the trains or the traffic 
for delayed arrival!   
 

We recommend that delegates work through our 
joining instructions at least 24 hours before joining 
an online event, and contact us at that stage with any 
concerns or challenges. This helps prevent a rush of 
queries coming in 5 minutes before the opening of a 
live online event! It goes without saying that, where 
connection or delivery issues arise with live online 
events, it can leave a poor impression of the training 
- regardless of where the problem actually lies. 
 
However, without in-person training, conferences or 
seminars taking place, it remains challenging to gain 
access to an informal forum for peer to peer learn-
ing.  A benefit of attending events is the opportunity 
for delegates to chat over a cuppa or in a meal break; 
to share experiences in their small groups; to engage 
the speaker or trainer in conversation in a quiet           
moment. This is how relationships are built; it is when 
the quieter delegates seize the opportunity to ask 
their questions; and it is an important factor in build-
ing long term relationships between the training 
provider and the delegate.  Atmosphere (& refresh-
ment) matters! 
 
Training providers have been forced to adapt,  
despite the challenges 
There’s no two ways about it. The pandemic has 
changed the provision of training worldwide, and we 
are much more used to entering a Zoom room than 
a conference hall these days. Knowledge sharing has 
increased as conference providers make their content 
widely available, and delegates are able to tailor their 
learning to their specific needs by choosing exactly 
the content they require from a much wider range of 
events. 
 
Training providers have come up with innovative 
ways to engage their delegates, and ensure they are 
getting the most out of their learning journey. For ex-
ample, Inspire MediLaw have held online panel dis-
cussions about consent in medical practice, setting the 
scene for in-person workshops with leading medico-
legal practitioners later this year. 
 
A number of our modular medico-legal training 
courses conclude with a one-to-one session with a 
member of our training faculty. This enables        
delegates to combine the convenience of tuition on 
demand with the opportunity to talk through the set 
tasks and ask further questions at a time which suits 
them.  
“I found the online Zoom consultation to review my 

report writing particularly useful.” 
 

“The session at the end with Isabel was very useful 
and she gave me about 40 minutes of her time which 

was great. Thanks again.” 
 

“The option to get face to face feedback on my report 
was hugely beneficial, along with the ability to 'ask an 

expert' on other practicalities around becoming a 
medicolegal expert.” 
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Will training providers abandon the venue-based 
events? 
It’s a definite no from Inspire MediLaw, encouraged 
by feedback from our December 2020 Annual             
Conference delegates! 
 
“This was my first Inspire MediLaw conference but 
I'm sure it won't be my last. It's great to network with 
colleagues doing similar work, to be able to discuss         

issues pertinent to newbies and the experienced alike. 
There is a culture of sharing and encouraging              

development of capability.”  
“A superbly run conference with an inspiring collec-
tion of speakers, covering interesting and relevant 

topics. Certainly worth the attendance!”  
As long as the interpersonal element of work and 
learning matters, venue based events will still be a key 
part of our training provision.  We want to build a 
community for lawyers and medical experts so that 
they can share their skills, knowledge and perspec-
tives.  Meeting in person is a really important factor 
in growing this community.  
We have, however, learnt that embracing online train-
ing brings huge benefits for our delegates, and this 
cannot be ignored as times change again.  It removes 

the limitations of location for our speakers and our 
delegates.  This enables us to reach a wider audience 
with our core training, and encourages professionals 
from other jurisdictions to get involved in our work.   
 
We are delighted to provide our medico-legal com-
munity with an online resource of webinars and tu-
ition which they can either use as a point of reference, 
or as part of a structured programme to enhance 
their professional development.  
I would recommend the online course wholeheartedly 
to busy clinicians who wish to develop their portfolios 
as expert witnesses in the next stage of their consultant 

career progression.  
 

The course broadens the mind, helps sharpen critical 
thinking, improves clinical acumen and helps you 
analyse complex information to arrive at balanced 

judgements.  
 

I can honestly say that it has improved my clinical 
practice that extra step further.  

Dr Hari Subramaniam,  
Consultant Psychiatrist for the Elderly 

 
 

Let us do the searching if you require an expert fast  
please call our free telephone searchline on 0161 834 0017 

Dr David Nathaniel-James
Consultant Clinical Neuropsychologist 
HCPC Registered Clinical Psychologist, Chartered Scientist
BA, MSc, PhD, DClinPsy, CPsychol, CSci, AFBPsS

Specialising in the assessment and treatment of neuropsychological 
and emotional changes resulting from acquired brain/head injury, 
neurological disease, learning disability and psychiatric illness.

Dr David Nathaniel-James holds Doctorates in both Neuropsychology 
and Clinical Psychology. He has extensive experience in 
neuropsychological assessment and treatment.

On average he prepares 65 medico-legal reports a year which 
includes people who have suffered a brain injury arising from a road 
traffic accident, medical negligence, or an industrial accident. 
Additionally he has provided reports for employment tribunals and in 
high profile cases.

Rare specialist expertise in: Vocational Assessment and intervention.

Consulting rooms in Harley St. London and Rodney Street Liverpool.
Contact: 10 Harley Street, London W1G 9PF
Tel: 020 7467 8476 Fax: 020 3609 6788 Mob: 07930 608 158
Email: dnjdrdr@gmail.com



Lacking Capacity for Certain Decisions -  
East Lancashire Hospitals NHS Trust  
v GH and What Clinical Negligence  
Practitioners Can Learn From it 

in an arguably routine decision for the Court of         
Protection (save, perhaps, for its out of hours nature), 
MacDonald J restated the principles applicable to a 
decision assessing capacity and best interests treat-
ment, when such treatment urgently needs to be ad-
ministered to a patient who lacks capacity, and who 
does not consent. 
 
The Case 
GH suffers from severe anxiety, depression and ago-
raphobia. As a consequence of these conditions, with 
full capacity, GH decided to have a home birth. Whilst 
she had capacity, she agreed to admission to hospital 
in the event that admission was medically required 
during her labour. However, due to her agorapho-
bia, she had declined any antenatal care outside the 
home including all routine ultrasound scans and 
growth scans. 
 
After 72 hours of labour, it became clear that GH        
suffered an obstructed labour, thus requiring urgent 
in-patient obstetric treatment and a possible emer-
gency C section. However, C refused to agree to this 
plan. Unfortunately, GH’s anxiety and agoraphobia 
became the dominant feature in her decision making 
and a capacity assessment revealed that she lacked  
capacity. 
 
Accordingly, the Trust issued an urgent application 
to move GH to hospital. At the hearing and following 
questions in evidence, the Official Solicitor agreed. 
After the hearing, but before the arrangements au-
thorised by the court could be put into place, GH 
gave birth to a healthy baby boy. 

Capacity and Clinical Negligence 
The decision of McDonald J at paragraph 40          
provides a useful description of the court’s concerns 
in respect of an individual who potentially lacks             
capacity to consent to medical treatment. 
 
“40. … it is a very grave step indeed to declare lawful med-
ical treatment that a patient has stated she does not wish to 
undergo. It is a graver step still compel, possibly by means of 
the use of sedation and reasonable force if further gentle per-
suasion fails, the removal of a person from their home to en-
sure their attendance at hospital for such medical treatment. 
Parliament has conferred upon the court jurisdiction to make 
a declaration of such gravity only where it is satisfied that the 
patient lacks the capacity to decide whether to undergo the 
treatment in question and where it is satisfied that such treat-
ment is in that patient’s best interests” 
 
An individual may lack capacity in general, or as in this 
case, lack capacity to make a certain decision at a certain 
time. As can be seen from the judgment, the Court of 
Protection adjudicates capacity with a fine toothcomb. 
 
Whilst such a detailed approach might not feature in 
clinical negligence cases, the court, if required to do so, 
will make findings on whether a patient had capacity 
to consent to a specific medical treatment at any given 
time. In Connolly v Croydon Health Services NHS 
[2015] EWHC 1339 (QB), HHJ Collender QC held 
that Mrs Connelly did lack capacity (at [118]), yet had 
not withdrawn consent to the procedure being un-
dertaken (see [116]). This might arguably be seen as 
contradictory. However, as in the case if GH, this was 
a time-limited, emergency situation: 

In this article, Henry King discusses the issue of capacity to consent to medical 
treatment, in light of comments made by the Court of Protection in the recent 
case of East Lancashire Hospitals NHS Trust v GH [2021] EWCOP 18. 
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“120. … It was imperative that time was not wasted in de-
tailed explanation to a patient affected by excruciating pain 
and drugs as to the procedure upon which he was about to 
embark. In the light of the authorities outlined above I do not 
consider that Dr Mechery or any of the hospital staff were in 
breach of duty in undertaking the course of treatment that 
they did once the occlusion of the LAD was detected.” 
 
The judge further found that, in any event, Mrs Con-
nelly would have accepted the advice of those treating 
her and “the only realistic conclusion … is that she 
would have consented to the angiography continu-
ing” at [124]. 
 
Capacity and Best Interests 
However, this does not give doctors / practitioners 
carte blanche in respect of matters relating to capac-
ity. Such matters are a question of fact and degree and 
must be subject to dynamic risk assessment (and in-
deed, a capacity assessment, if required). 
 
Capacity 
The full contents of the Mental Capacity Act 2005 and 
the principles underlying them in respect of capacity 
are explained between paragraphs 19-21 of GH. 
 
In particular, sections 1-3 of the Mental Capacity            
Act 2005 address the meaning of capacity and the 
meaning of lacking capacity, and these sections are set 
out at the end of this blog post.  
From paragraphs 19-21 of GH, three key points arise:  
1, Determination of capacity is always ‘decision spe-
cific’, and in relation to the decision in question at the 
time. This is highlighted by both GH and Connelly. 
 
2,  The presumption is that an individual has capac-
ity, and an individual is not to be treated as unable to 
make a decision because they make an unwise deci-
sion. The test for demonstrating capacity is not an un-
duly high one. 
 
3,  There must be a causal link between the inability 
to make the decision and both the diagnostic test and 
the functional test as set out in ss.2 & 3 MCA 2005. 
 
Best Interests 
The full contents of the Mental Capacity Act 2005 and 
the principles underlying them in respect of best in-
terests are set out between paragraphs 22 – 28 (span-
ning a full three and a half pages of the judgment). 
However, it is useful to highlight three points:  
1,  The court must consider all the circumstances of 
the case when looking at treatment in best interests, 
and there are few, if any, bounds on what will be rel-
evant to a welfare determination. This includes not 
only the patient’s medical welfare, but also their social 
and psychological welfare.  
2,  There is a very strong presumption in favour of 
taking all steps to prolong life, but the obligation is 
not absolute. On some occasions, the sanctity of life 
may have to take second place to human dignity.  
3,  In considering the above, the patient’s previous 
and present wishes, and their beliefs and values, will 
all have a part to play. 

Comment 
In some clinical negligence cases, the issue of a           
patient’s capacity to consent to a specific medical in-
tervention may arise. This could be during the course 
of treatment, as in Connolly, or where there is a sudden 
change in the patient’s mental or physical condition. 
 
When considering this issue, it is suggested that prac-
titioners might wish to reflect on the following points:  
l  Did the patient have capacity at the material time, 
looking at the factors in ss1-3 of the Mental Capacity 
Act 2005 (see Addendum below)?  
l  Is this a treatment that the patient previously           
consented to when they had capacity?  
l  Would the patient have accepted medical advice 
advocating that this treatment occurred – had         
they done so in the past in respect of other, related 
treatment?  
l  Would this treatment be seen as contrary to the pa-
tient’s beliefs and values by the patient themselves?  
l  Is the situation an emergency “life or death”            
situation such that medical treatment is required to 
preserve/prolong life?  
 
Addendum 
The relevant parts of sections 1-3 of the Mental           
Capacity Act 2005:  
1 The principles 
(1) The following principles apply for the purposes 
of this Act.  
(2) A person must be assumed to have capacity unless 
it is established that he lacks capacity.  
(3) A person is not to be treated as unable to make a 
decision unless all practicable steps to help him to do 
so have been taken without success.  
(4) A person is not to be treated as unable to make a 
decision merely because he makes an unwise decision. 
 
2 People who lack capacity 
(1) For the purposes of this Act, a person lacks capac-
ity in relation to a matter if at the material time he is 
unable to make a decision for himself in relation to 
the matter because of an impairment of, or a distur-
bance in the functioning of, the mind or brain.  
(2)  It does not matter whether the impairment or dis-
turbance is permanent or temporary.  
(3)  A lack of capacity cannot be established merely by 
reference to - 
      (a)  a person’s age or appearance, or 
      (b)  a condition of his, or an aspect of his behaviour, 
           which might lead others to make unjustified 
           assumptions about his capacity.  
(4)  In proceedings under this Act or any other en-
actment, any question whether a person lacks capac-
ity within the meaning of this Act must be decided on 
the balance of probabilities. 
 
3 Inability to make decisions 
(1)  For the purposes of section 2, a person is unable 
to make a decision for himself if he is unable—  
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      (a)  to understand the information relevant to  
            the decision,  
      (b)  to retain that information,  
      (c) to use or weigh that information as part of  
           the process of making the decision, or  
      (d) to communicate his decision (whether by  
            talking, using sign language or any other  
            means).  
(2) A person is not to be regarded as unable to un-
derstand the information relevant to a decision if he 
is able to understand an explanation of it given to him 
in a way that is appropriate to his circumstances 
(using simple language, visual aids or any other 
means). 
 
(3) The fact that a person is able to retain the infor-
mation relevant to a decision for a short period only 
does not prevent him from being regarded as able to 
make the decision. 
 
(4) The information relevant to a decision includes 
information about the reasonably foreseeable conse-
quences of - 
      (a) deciding one way or another, or  
      (b) failing to make the decision. 
 
Author 
Henry King  - Barrister 
12 King’s Bench Walk 
www.12kbw.co.uk  

Dr Gavin Galasko 

Consultant Cardiologist BM BCh MA DM (Oxon) FRCP 
 

I am a Consultant Interventional Cardiologist at the Lancashire Cardiac Centre, Blackpool - a large tertiary  
cardiology and cardiothoracic unit and the regional heart attack centre.  
I graduated from Oxford University and trained in London (SpR training), Zürich (12-month Interventional  
Fellowship) and Liverpool (Interventional Fellowship). My DM (Oxon) Thesis was in heart failure and  
non-invasive imaging.  
I am an expert in many aspects of cardiology including acute coronary syndromes, angina, arrhythmias,  
coronary intervention, echocardiography, heart failure, hypertension and nuclear cardiology.  
I am experienced in writing medico-legal reports including reports on clinical negligence.  
I offer a prompt medico-legal service based in North West England & can undertake any relevant cardiac  
investigations.  
Address: Blackpool Teaching Hospitals NHS Foundation Trust 
Lancashire Cardiac Centre, Blackpool Victoria Hospital, Whinney Heys Road, Blackpool, FY3 8NR 
Tel: 01253 957 761 - Fax: 01253 957 845 Email: dr.galasko@nhs.net 
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Supreme Court Decision in Royal Mencap  
Society v Tomlinson-Blake - What Does it  
Mean for UK Personal Injury Practitioners?  
 Personal Injury lawyers dealing with catastrophic or 
serious injury claims will have noted with interest the 
decision in Royal Mencap Society v Tomlinson-Blake 
[2021] UKSC 8. This decision of the Supreme Court 
was handed down on 19th March 2021 and consid-
ered whether care workers employed on sleepover 
shifts with injured or disabled people were entitled to 
the minimum wage.   
Whilst originally an Employment Tribunal case, the 
decision has ramifications for seriously injured per-
sonal injury claimants who have been left with sub-
stantial care needs as a result of injuries arising out of 
an accident.   
The issue of sleeping night care versus waking night 
care is a common area of dispute in catastrophic             
injury claims. Insurers can make very significant sav-
ings on annual costs if they can prove that a claimant 
requires a sleeping carer rather than a waking carer, 
since sleepover care is provided at a flat rate per shift, 
whereas waking carers must be paid the hourly             
minimum wage.   
Sleepover carers are provided with a room to sleep in 
during their shift but must respond and provide sup-
port during the night if required, generally up to a 
maximum of three times per night. It was argued by 
Ms Tomlinson-Blake that she was engaged in time 
work and deserved national minimum wage for the 

whole of the shift as she had to remain on site, main-
tain an awareness, and could be called on to provide 
care at any time throughout the shift.   
The court decided that care workers are only entitled 
to the national minimum wage for the hours they are 
awake and working and the time a worker is required 
to sleep on site or nearby doesn’t count towards mini-
mum wage calculations. This is the final decision in the 
case and there is no further route of appeal for the 
claimant.  
 
The Royal Mencap Society has welcomed the 
Supreme Court ruling. Had the decision gone the 
other way, care companies faced potentially devastat-
ing liabilities for back pay to their workers. Mencap 
did however recognise the disappointment that 
would be felt by hardworking care workers and called 
for the Government to reform legislation for sleep-in 
care which it calls “out of date and unfair”.   
Meanwhile, in the world of personal injury law, no 
doubt insurers will breathe a sigh of relief and 
claimants who have settled claims on the basis of flat 
rates for night-time carers will sleep more easily. 
Where night time care is indicated in a catastrophic 
case, practitioners can expect the issue of sleeping 
versus waking night care to continue to be a hard 
fought battleground.

CONSULTANT PLASTIC, RECONSTRUCTIVE & HAND SURGEON 
 MBA, MBBS, FRCS, DIP EUR B(PLAST), FRCS(PLAST) 
 
Mr Atul Khanna is a Consultant Plastic, Reconstructive and Hand Surgeon and has been involved in medical legal  
work since 1998.    
In this period he has provided over 3,300 medical reports. These have been predominantly in the  
following areas of expertise: 

•   Hand surgery: Sequelae of hand injuries and surgery 

•   Soft tissue injury: Sequelae of post traumatic scarring 

•   Burns management: Sequelae of disability following burns injury, scarring and surgery. 

•   Medical negligence in Cosmetic Surgery 
 
His work involves the treatment of patients with hand injuries, burns, soft tissue and facial injuries, breast surgery, scars 
and deformities, skin cancer and cosmetic surgery. 
He is on the GMC’s specialist register in Plastic Surgery and is a member of the society of expert witnesses. 
 

MOBILE: 07880797235  TEL: 0121 507 3455 
E-MAIL: atulkhanna@doctors.org.uk   WEB: www.atulkhanna.co.uk  
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Cosmetic Surgery:  
Covid-19 and Beyond 

In October 2020, the Penningtons Manches Cooper 
clinical negligence team published an article on the 
effects of the Covid-19 pandemic on the cosmetic and 
elective surgery industries, which focused on the 
practical and financial difficulties experienced by both 
the private healthcare sector and the health and 
beauty industry during the first UK lockdown. The 
article also noted the perhaps surprising trend that 
was starting to emerge, most notably in the US and in 
South Korea but also in the UK, of an increased de-
mand for cosmetic procedures.  
As the UK now begins to emerge from what is hoped 
will be the final lockdown, this trend shows no sign 
of diminishing and it seems that the desire for cos-
metic surgery has only increased: not least because of 
the ‘Zoom effect’, where consistent use of virtual 
meeting platforms has led to a rise in demand for          
facial procedures.  
In the UK, although plastic surgery was not permit-
ted as ‘essential’ during the first lockdown, there were 
reports of illegal procedures being carried out by 
practitioners in clients’ homes. These included der-
mal fillers and botox injections. Making the choice to 
use an unqualified practitioner is extremely risky, as 
practitioners without medical qualifications and train-
ing may well make mistakes and not know how to 
deal with complications. They also may not have in-
surance should something go wrong.  
Quite apart from the increased infection risk from 
Covid-19, these home visits can be extremely danger-
ous, especially when conducted by unqualified beauti-
cians. Ashton Collins, director of Save Face, a national 
register of accredited cosmetic practitioners, told the 
Telegraph: “There are a whole host of complications 
which range from blindness to severe anaphylaxis 
from dermal fillers. If you did not know how to man-
age that, it could lead to death in the worst cases. These 
are the risks that people are unwittingly opening them-
selves up to.” (The Telegraph, 11 April 2020)  
Following the end of the first lockdown, there was re-
ported to be a boom in demand for cosmetic surgery 
with some clinics seeing a 100% increase in appoint-
ments in August and September 2020. This rise has 
been put down to several factors: people were staying 
at home so they had more time to recover from 
surgery at their own pace, and they could wear masks 
when out and about, allowing them to conceal heal-
ing bruises or swelling. During the present lockdown, 
surgeries offering cosmetic treatments are open for 
business, albeit with various measures in place in-
cluding testing for certain appointments.  

Another key factor in patients’ desire for cosmetic 
surgery is that working on virtual platforms, such as 
Zoom, has led to people becoming more self-con-
scious and concerned about their image as they spend 
far more time looking at their own faces than they or-
dinarily would. The effect of looking at a screen can 
also be unflattering and factors such as lighting and 
camera angles can lead people to lose confidence in 
their looks, resulting in increased interest in facial 
procedures such as those aimed at smoothing crow’s 
feet and jawline contouring. As more people are vac-
cinated and lockdown rules are relaxed over the com-
ing months, there may start to be a decrease in the 
use of virtual meeting platforms so it follows that this 
effect might begin to decline. Alternatively, the coun-
try may only be at the start of a steep rise in demand 
for such procedures, which may lead to associated 
claims should things go wrong. 
 
www.penningtonslaw.com

by Victoria Johnson, Associate & Dominik Young, trainee solicitor at  
Penningtons Manches Cooper LLP

     Consultant Plastic, Hand & Cosmetic Surgeon 
      MBChBEd, MSc.(Psych), Ph.D, FHEA, M.A.Ed, FAcadMEd, 
      MRCS(Ed, Glasg, Eng), FRCS(Plast) 

 
      Mr Kim provides a broad spectrum of treatments from simple  
      procedures, such as removal of minor skin lesions, to some of the 

        most advanced cosmetic and plastic surgery procedures provided 
             anywhere. His expertise includes a complete range of facial  

      surgeries, (including oculoplastic eyelid procedures), breast  
      surgeries, body contouring, and microsurgical reconstructions. 

 
      Given both his broad and specialist training, Mr Kim is happy to  
      see and manage the full range of Plastic & Reconstructive  
      problems.  
      Mr Kim welcomes instructions for medicolegal reports, both in the 

        areas of Personal injury and Clinical Negligence. He undertakes  
      Expert Witness work in Plastic Surgery, Hand Surgery and  
      Cosmetic Surgery. These often involve cases of scarring, burns,  

       hand injuries and lower limb injuries. He also accepts all clinical  
      medical negligence instructions in the field of Plastic and  
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An Unregulated Industry- Navigating 
Personal Injury Claims Arising From 
Hairdressing and Beauty Treatments 

According to the NHBF (National Hairdressing and 
Beauty Federation) 2020 Aesthetics Survey, the cos-
metic surgery industry is currently worth an esti-
mated £3.6 billion. Sadly, whilst the industry has 
grown, the number of practitioners who are not 
properly qualified or insured has also increased. 
There is no regulation of the hairdressing industry 
and in Scotland there is only limited regulation of cer-
tain beauty treatments by Healthcare Improvement 
Scotland. The lack of regulation ultimately brings 
with it a significant increase in the numbers of claims, 
and inevitably issues with insurance. 
  
Insurance not mandatory 
There is a common misconception amongst clients, 
and indeed some practitioners, that the salons where 
cosmetic and hairdressing treatments take place au-
tomatically should have insurance. Whilst a prudent 
business owner will consider insurance, there is no 
legal requirement to hold a policy of insurance. As 
such, the first hurdle facing personal injury lawyers is 
establishing whether such a policy exists and whether 
pursuing the claim will be viable. The absence of ap-
propriate cover can often be a barrier to justice and 
result in a very difficult conversation with the client. 
  
Did you read the small print? 
Even if a policy of insurance does exist for the salon, 
the insurers may refuse to provide indemnity. The 
defenders may have breached their policy, for exam-
ple, it is common for cosmetic policies to contain an 

exclusion clause where a patch test has not been un-
dertaken. Other indemnity issues can arise, for ex-
ample where the claim has not been timeously 
intimated, or the policy simply does not cover the 
particular type of claim. A recent example of this is 
the reported Sheriff Court Appeal case of Michael 
Gemmell v KSL Hair & Others [2021] SAC (Civ) 6. 
  
Mr Gemmell was one of many claimants who were 
left injured, allegedly as a result of hair transplant 
treatment from KSL Hair Scotland in Glasgow. Pro-
ceedings were raised against KSL (who were in liqui-
dation), the two doctors involved in the treatments, 
and AXA, the insurers of KSL, in terms of the Third 
Party (Rights Against Insurers) Act 2010. 
  
Decree in absence had passed against KSL and one of 
the doctors who was not registered with the GMC to 
practice in the UK. For reasons which were not set 
out in the decision, the other doctor was released 
from the action and the case proceeded against AXA. 
Those acting for AXA sought dismissal of the case on 
the basis that the policy did not cover this type of 
claim. The terms of the exclusion clause were key. 
The Sheriff at first instance agreed and the claim was 
dismissed. The pursuer appealed. 
  
The Appeal Court took the view the terms of the pol-
icy were clear and the Sheriff at first instance had 
been correct in her interpretation. The insurance 
policy covered general business risks and excluded 

Sophia Loren once said “Nothing makes a woman more beautiful than the  
belief that she is beautiful.” Unfortunately the growth of social media and  
reality TV has transformed society’s beliefs, and now the ultimate goal of 
“beauty” consistently changes with every newly released treatment or fad.  
From hair transplants to botox; laminated brows to fat freezing, the desire to 
make ourselves more attractive has never been so prominent. 
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claims relating to medical advice and treatment.         
Doctors administering cosmetic treatments secure 
cover for associated risk by means of professional          
indemnity insurance.   
It is not clear whether Mr Gemmell will be able to        
enforce the decrees in absence. From the circum-
stances of the judgment it looks unlikely as KSL are in 
liquidation and the first doctor was not registered to 
practice in the UK, so is unlikely to be insured for 
procedures in the UK. 
  
So who do you sue? 
In light of the insurance hurdle, a solicitor will have 
to consider properly all options available in terms of 
who to pursue. Often there will be more than one op-
tion, including the individual practitioner or thera-
pist as well as the business itself. This can then give 
rise to potential arguments about self-employed con-
tractors and whether vicarious liability will attach by 
virtue of the close connection test. 
  
Personal injury practitioners will be familiar with the 
plethora of recent cases on vicarious liability. The 
most recent Supreme Court decision in Barclays 
Bank Plc v Various Claimants [2020] UKSC 13 re-vis-
ited the role of a self-employed contractor.   
The Barclays Bank case concerned historical sexual 
abuse claims by employees. The sexual abuse had 
been carried out by Dr Bates, an independent doc-
tor instructed by the Bank to carry out medical ex-
aminations of prospective employees. The claim was 
brought by 126 claimants who sought damages 
against Barclays Bank for sexual assaults that took 
place over a 16-year period during which Dr Bates 
undertook medical examinations on its behalf. By the 
time the claims were made, Dr Bates was deceased 
and his estate had been distributed. The case was 
raised against the Bank on the basis that the Bank 
and its insurers had the means to meet the claims. 
Following the claimants’ success at the High Court 
and the Court of Appeal, the Bank appealed to the 
Supreme Court. The defendant’s case was that Dr 
Bates was an independent contractor, and as such any 
liability was his alone.   
The Supreme Court found in favour of the Bank. 
Lady Hale confirmed that the question in cases like 
this is whether Dr Bates was acting as an independent 
contractor, carrying on business off his own account, 
or if he was in a relationship akin to employment. The 
doctor had his own premises. He had other sources of 
work and was free to refuse work from Barclays. In 
short, it was clear Dr Bates was carrying out his own 
independent business and the Bank was not vicari-
ously liable for his actions.   
Rent a Chair Beware 
The Supreme Court’s decision made it clear that the 
long established distinction between employment, 
and relationships that are akin to employment, and 
the relationship with an independent contractor re-
mains intact and that the criteria to be considered 
when establishing the nature of a relationship remain 
the same. Each case will still have to be considered on 

its individual facts and merits, as evidenced in the 
Scottish Sheriff Court case of Grubb v Shannon 
[2018] SC GLA 13, a case in which Digby Brown rep-
resented the pursuer (claimant).   
This case involved a self employed therapist who 
hired a chair in a salon and treated her clients from 
there. This is a practice particular to the hair and 
beauty industry and, given the absence of a traditional 
employer, is one which gives rise to questions relat-
ing to the application of vicarious liability.   
The therapist carried out an HD brow treatment on 
the pursuer at the defender’s salon. For those unfa-
miliar with the treatment, it involves a combination 
of waxing, tweezing and tinting to produce a ‘high 
definition’ brow. The tinting procedure requires a 
patch test to be carried out 48 hours beforehand to 
ensure that the customer does not suffer an allergic 
reaction.   
Unfortunately for the pursuer, the therapist who pro-
vided her treatment did not carry such a test and she 
suffered an allergic reaction to the dye used in the 
brow tint. This resulted in her suffering injury to the 
skin in the eyebrow area and hair loss. 
  
The personal injury claim was initially pursued 
against the therapist but this case provides an exam-
ple of the issues created by the operation of an exclu-
sion clause described above as the therapist’s insurers 
refused to indemnify on the basis that their policy 
stated that a patch test must be carried out before the 
procedure. The therapist had no financial means to 
meet the claim. 
  
Proceedings were raised against the owner of the 
salon on the basis that she had the means to meet the 
claim and there was a close connection between the 
salon and the therapist, which was akin to employ-
ment. The case was defended on the basis that the 
therapist was a self-employed contractor and her          
relationship to the salon was one of a tenant only. 
  
The case proceeded to Proof (Trial) and the Sheriff is-
sued a judgment in favour of the pursuer, providing a 
very helpful summary of the law on vicarious liability. 
  
The Sheriff noted the activities the therapist had been 
entrusted to carry out, including HD eyebrow treat-
ments, were integral to the salon owner’s business and 
benefitted her directly. Those activities were under 
the control of the salon owner and not part of the 
therapist’s independent business. The relationship 
between the salon owner and the therapist was akin 
to that of employment, such as to make it just, fair and 
reasonable that the owner be held vicariously liable 
for any acts or omissions arising from the activities 
carried out by the therapist. 
  
Barclays Bank plc and Grubb both provide insight 
into how the courts analyse the specific features of the 
circumstances giving rise to personal injury claims. 
The Grubb case represents the first reported Scottish 
case on the modern theory of vicarious liability but 
we see from both decisions that the nature of the          
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relationship is at the heart of the principle of vicarious 
liability, whatever the subject matter of the claim.  
However, the decision in Grubb should garner con-
cern for some businesses such as barbers, hair-
dressers, beauty salons and tattoo parlours, who 
traditionally rent space or chairs to other contractors.   
Conclusion 
The cosmetic industry is growing and it is anticipated 
that this will result in an increase in the number of per-
sonal injury claims for negligent treatments. Putting 
aside the complexities of the treatments and proving 
negligence, personal injury practitioners will have to 
be aware of the significant issues relating to insurance. 
The recent Appeal decision of Gemmell v KSL & Oth-
ers acts as a cautionary example of what can happen 
when dealing with these specialist type claims.    
By Jennifer Watson - Digby Brown LLP 
www.digbybrown.co.uk 
She joined the firm in 2008 and works as a personal in-
jury solicitor where she specialises in road traffic        ac-
cidents and accidents at work. Jennifer became an 
Associate in May 2014.  
Jennifer is the firm's specialist in injuries caused by 
beauty treatments and hairdressing and is a member of 
the Trichological Society.   
She is a tutor at Dundee University in client counselling 
and joint co-ordinator of the personal injury elective 
course in the Diploma in Legal Practice.  
Jennifer is a Law Society of Scotland Accredited          
Specialist in Personal Injury and an accredited Senior 
Litigator with the Association of Personal Injury 
Lawyers (APIL).
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An Overview of Burns 

Burns are tissue damage that results from heat,         
overexposure to the sun or other radiation, or chem-
ical or electrical contact. Burns can be minor medical 
problems or life-threatening emergencies. 
 
The treatment of burns depends on the location and 
severity of the damage. Sunburns and small scalds 
can usually be treated at home. Deep or widespread 
burns need immediate medical attention. Some peo-
ple need treatment at specialised burn units and re-
quire long term follow up. 
 
Burn symptoms vary depending on how deep the 
skin damage is. It can take a day or two for the signs 
and symptoms of a severe burn to develop. 
 
l 1st-degree burns. This minor burn affects only the 
outer layer of the skin (epidermis). It may cause red-
ness and pain.  (superficial) 
 
l 2nd-degree burn. This type of burn affects both 
the epidermis and the second layer of skin (dermis). 
It may cause swelling and red, white or splotchy skin. 
Blisters may develop, and pain can be severe (super-
ficial dermal). Deep second-degree burns can cause 
scarring, (deep dermal). 
 
l 3rd-degree burn. This burn reaches to the fat layer 
beneath the skin. Burned areas may be black, brown 
or white. The skin may look leathery (full thickness). 
Third-degree burns can destroy nerves, causing 
numbness and may need surgery. 
 
l Burns are caused by: 
    l Fire 
    l Hot liquid or steam 
    l Hot metal, glass or other objects 
    l Electrical currents 
    l Radiation, such as that from X-rays 
    l Sunlight or other sources of ultraviolet radiation,  
      such as a tanning bed 
    l Chemicals such as strong acids, lye, paint thinner 
      or gasoline 
    l Abuse 
 
Complications of deep or widespread burns can in-
clude: 
    l Bacterial infection, which may lead to a  
        bloodstream infection (sepsis) 
    l Fluid loss, including low blood volume  
       (hypovolemia) 
    l Dangerously low body temperature  
       (hypothermia) 
    l Breathing problems from the intake of hot air  
       or smoke 
    l Scars or ridged areas caused by an overgrowth  
       of scar tissue (keloids) 
    l Bone and joint problems, such as when scar  
        tissue causes the shortening and tightening of  
       skin, muscles or tendons (contractures) 

Treatment 
Most minor burns can be treated at home. They        
usually heal within a couple of weeks. 
 
For serious burns, after appropriate first aid and 
wound assessment, the treatment may involve medi-
cations, wound dressings, therapy and surgery. The 
goals of treatment are to control pain, remove dead 
tissue, prevent infection, reduce scarring risk and re-
gain function. 
 
People with severe burns may require treatment at 
specialised burn units. They may require skin grafts 
to cover large wounds. They may need emotional 
support and months of follow-up care, physiother-
apy and occupational therapy. 
 
Medical treatment 
Following first aid for a major burn,  medical care 
may include medications and products that are in-
tended to encourage healing.  
l Fluids to prevent dehydration. They may need in-
travenous (IV) fluids to prevent dehydration and 
organ failure.  
l Pain and anxiety medications. Healing burns can 
be incredibly painful. They may need morphine and 
anti-anxiety medications — particularly for dressing 
changes.  
l Burn creams and ointments. If the patient is not 
transferred to a burns unit, a variety of topical prod-
ucts for wound healing can be administered, they in-
clude Bacitracin and Silver Sulfadiazine.  These help 
prevent infection and prepare the wound to close.  
l Dressings.  Special wound dressings which aid 
wound healing are used  
l Infection. If infection develops intravenous antibi-
otics can be used.  
l Tetanus injection. This can be considered. 

 
Physical and occupational therapy 
If the burned area is large, especially if it covers any 
joints, physiotherapy is required.  These exercises can 
help stretch the skin so that the joints can remain flex-
ible. Other types of exercises can improve muscle 
strength and coordination. Occupational therapy is 
part of the rehabilitation process. 
 
Surgical and other procedures 
l Breathing assistance. If the face or neck is burned 
the throat may swell shut.  If this happens an endo-
tracheal tube can be passed into the windpipe to keep 
oxygen supplied to the lungs.   
 
l Feeding tube. To prevent undernourishment a 
feeding tube passed through the nose into the         
stomach may be required.   
 

by Brent Tanner, with reference to the Mayo clinic and NHS websites.
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l Easing blood flow around the wound. If the burn 
is full thickness the scab will not expand.  If this goes 
completely round the limb it can tighten and cut off 
the blood circulation.  In these cases, incisions are 
made through the dead skin so that it can expand.   
 
Skin grafts. Skin grafts can replace areas of skin loss 
after full thickness burns and are usually harvested 
from the patient. 
 
Plastic surgery. Plastic surgery (reconstruction) can 
improve the appearance of burn scars and increase 
the flexibility of joints affected by scarring. 
 
Scars 
A number of treatments are available for scars which 
are painful, itchy or unsightly, and restrict movement. 
Scars cannot be removed completely, but they can 
often be made less visible. 
 
The appearance of burn scars includes – 
l Colour changes -  the tissue may be a different 
colour that is either darker or lighter than natural 
pigmentation.    
l Texture – The scar may have a thick, tough or fi-
brous texture and can be shiny or smooth.   
 
l Tissue changes – the tissue may be raised or in-
dented. 
 
Skin camouflage (make-up) 
Pharmacies sell make-up that's specially designed for 
covering scars. It can be particularly useful for facial 
scars.  
Fully trained skin camouflage practitioners find a good 
colour match for the skin tone. It is waterproof and can 
stay in place for 2 or 3 days. 

Silicone gels or sheets 
Silicone gels or sheets can be used on healing skin 
(not open wounds) to help soften and flatten a scar. 
They can also relieve itching and discomfort. 
To be effective, silicone gels or sheets should be placed 
over the scar for 12 hours a day for at least 3 
months. They can be washed and reused. 
 
Steroids  
Steroids cannot remove scars completely, but they can 
improve their appearance.  
Corticosteroid injections can be used to treat some 
keloid and hypertrophic scars.  
The scar is injected a number of times to reduce any 
swelling and flatten it. Depending on the type of scar, 
the injections may need to be repeated.  
Steroid-impregnated tape can also be used to try to 
flatten keloid scars, it its best applied for twelve hours 
a day. 
 
Laser therapy 
Laser or light therapy (pulses of light) can reduce the 
redness in a scar by targeting the blood vessels in the 
excess scar tissue.  
For some pitted scars, laser surgery (laser resurfacing) 
is used to try to make the scar flatter. This involves 
using a laser to remove the top layers of skin, which 
stimulates collagen production in the deeper layers.  
Cryotherapy 
Liquid nitrogen can be used to freeze keloid scars. If 
cryotherapy is used in the early stages, it may flatten 
keloid scars and stop them growing. A side effect of 
treatment is that it can lighten the colour of the skin 
in the area being treated. 

Above, the reconstruction of a full thickness burn to an aircrew member’s face who was treated by Sir Archibald  
McIndoe in WW II with a 50 year follow-up picture on the next page. 
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Skin needling 
Skin needling, which involves rolling a small device 
covered in hundreds of tiny needles across the skin, 
can also help improve the appearance of scars by 
stimulating collagen growth in the dermis. Repeat 
treatments are needed to achieve effect.  
Surgery 
Surgery can sometimes be used to improve a scar by: 
l making it appear more natural 
l making it less noticeable (by using a skin graft) 
l releasing a tight scar that's close to a joint to  
    improve movement  
Pressure dressings 
Pressure dressings are usually used under specialist su-
pervision of occupational therapists for treating large 
burn scars or after skin grafts. The aim is to flatten and 
soften the scars and reduce irritation and itchiness.  
Pressure dressings are usually made from a stretchy, 
elastic material. They're worn over the scar 24 hours 
a day for 6 to 12 months. They can also be used with 
silicone gel sheets to improve the appearance of scars 
over a long period of time.  
Scars and skin creams 
Vitamin E cream is sometimes recommended for 
managing scars, but there's no medical evidence to 
suggest it has an effect.  
But massaging a moisturiser like E45 into the scar 
will stop it becoming dry and help make it supple. 
Sunscreen should be applied to burns scars in order 
to reduce the risk of pigmentation and sensitivity to 
the sun.  

Thanks for the archive pictures from The Queen           
Victoria Hospital, East Grinstead and the East          

Grinstead Museum. 

 
Above, the reconstruction of a full thickness burn to an  
aircrew member’s face who was treated by Sir Archibald  

McIndoe in WW II 

Below, Sir Archibald McIndoe with the Guinea Pig Club. 
The members were aircrew who sustained full facial burns 

during World War II
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The Latest on  
Testamentary Capacity 

The claim related to the estate of Jean Clitheroe, a 76 
year old woman who died in September 2017 having 
made two wills in 2010 and 2013 which both benefit-
ted her son, John, to the exclusion of her surviving 
daughter, Susan. Jean’s other daughter, Debra, died 
in 2009 and the Court was told that her untimely 
death had caused Jean to withdraw and that she 
“took to her bed” from late 2009 until her death, 
some 8 years later. 
 
Following his mother’s death, John Clitheroe issued 
proceedings seeking to prove the 2010 and 2013 
wills. His claim was fiercely disputed by Susan who 
maintained that both wills were invalid for lack of tes-
tamentary capacity and/or because John had poi-
soned Jean’s mind against her. Susan argued that 
Jean was suffering from a “grief disorder” following 
Debra’s death and that she was having insane delu-
sions at the time the wills were prepared. 
 
Although the Court held that there was insufficient 
evidence to support Susan’s claim that John had poi-
soned his mother’s mind against her, the Judge ac-
cepted the medical evidence of Professor Jacoby, the 
expert instructed by Susan, that Jean was suffering 
from an “affective grief disorder” and insane delu-
sions. John was therefore unable to establish that his 
mother had testamentary capacity at the time the wills 
were prepared and his claim failed leaving Jean’s es-
tate to be divided equally between him and Susan in 
accordance with the Rules of Intestacy. 
 
The appeal 
John appealed the first instance decision and the mat-

ter went to appeal on 23 March 2021. At the two day 
appeal hearing, which took place remotely, the Court 
was asked to decide two important issues of law:  
1, Has the long established test for capacity in Banks 
–v- Goodfellow been superseded by the statutory test 
for capacity set out in the Mental Capacity Act 2005?  
2, If Banks –v- Goodfellow remains good law then what 
is the proper test for establishing an insane delusion?  
On 4 May 2021, a little over a month after the appeal 
hearing, Mrs Justice Falk delivered her much antici-
pated judgment on John’s appeal. In doing so, she 
declined to overturn the long standing common law 
test for capacity, holding that Banks –v- Goodfellow         
remains the correct test to apply when considering 
capacity to make a valid will. Her decision endorses 
the earlier decisions in Walker –v- Badmin [2014] 
EWHC 71(Ch) and James –v- James [2018] EWHC 
43(Ch) and offers practitioners useful clarification on 
the approach to be taken when advising clients on the 
test which the Court will apply when questions of         
testamentary capacity arise.  
With regards to the second issue, the Judge         
adjourned her determination on this ground of the 
appeal to allow the parties time to explore alternative 
dispute resolution in the hope that the costs of a fur-
ther contested hearing can be avoided. However, she 
did first offer some useful guidance and carried out 
a detailed analysis of the legal authorities on delusions 
concluding that a delusion must be a belief which is 
both irrational and fixed. She also confirmed that a 
global approach should be taken when assessing 

by Kate Harris, Senior Associate at Birketts LLP  
In 2020, the High Court’s decision in the case of Clitheroe –v- Bond [2020]  
EWHC 1185 (Ch) attracted high levels of interest and discussion throughout the  
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whether a belief is irrational and that a holistic review 
of all of the available evidence is to be undertaken, in-
cluding the nature of the belief, the circumstances in 
which it arose, the length of time it was held and, im-
portantly, whether it was based in truth or had arisen 
in the face of evidence to the contrary. We await to see 
whether Mrs Justice Faik’s guidance will allow the 
parties to reach agreement without the further assis-
tance of the Court.  
While the question relating to the definitive test for 
establishing an insane delusion under Banks –v- Good-
fellow remains unanswered, the latest judgment in this 
case has provided welcome reassurance that the 150-
year-old common law test for establishing testamen-
tary capacity remains in place and has not been 
replaced by the more recent statutory provisions of 
the Mental Capacity Act 2005.  
Our specialist Contentious Trusts and Probate Team 
at Birketts has a wealth of experience in bringing and 
defending claims relating to the validity of wills and 
regularly advise both beneficiaries and executors in 
connection with contested estates.  
For further advice please contact Kate Harris on  
kate-harris@birketts.co.uk or 01223 643106.  
Alternatively, please contact another member of  
Birketts’ Contentious Trusts and Probate Team.  
The content of this article is for general information only. It is not, 
and should not be taken as, legal advice. If you require any fur-
ther information in relation to this article please contact the author 
in the first instance. Law covered as at May 2021. 
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“They Can Because They  
Think They Can”: The Value  
of Positive Thinking

An interesting title, where did this come from? 
I have always been interested in ‘thinking about think-
ing’ – this meta-cognitive trait has been with me from 
pre-teenage years carried forward with exposure to 
CBT, Cognitive Analytic and meditation/mindfulness 
techniques. I have found mental positivity and re-
silience has helped me to succeed and have a ‘bias for 
action’. I recently found an old photograph of a poster 
I brought my parents back from the USA in 1973 
(aged 22) showing two seagulls flying free with this 
quote “They can because they think they can” – an in-
teresting predictor of my career.  
Cary Cooper said in his complementary foreword to 
Hugh’s memoirs that “this is a fascinating autobiog-
raphy of one of Britain’s leading psychologists and 
is a journey through his life and work”.  
Much of the time I have felt empowered in my career 
in psychology to look for different opportunities, 
move towards them (by relocating, making that call, 
offering help) and trying out new things in order to 
learn new skills. Being sociable has helped me to feel 
empowered to do this.  
You have had an intriguing and varied career with 
five distinct phases, could you summarise these for 
me? 
Chronologically I have worked in the NHS largely as 
a therapist (1973-1986), an NHS Senior General Man-
ager (1986-1991), a Total Quality Management Con-
sultant (1991-1993), an Expert Witness Psychologist 
in Civil Litigation (1991-ongoing) and more recently 
as a Professor in Law and Psychology at Birmingham 
City University (BCU) (2017-ongoing). I have been so 
fortunate that the profession has offered me so much 
opportunity. “Over the last three years I have been collect-
ing ideas, letters, photographs, articles that might in true 
brainstorming fashion be helpful in my professional autobio-
graphical endeavours. These, when put in order, have acted 
as both a comfort blanket and stimulus to the process of open-
ing my brain in a Monty Python-esque fashion and free as-
sociating from month to month and event to event during my 
working life. Writing autobiographies is popular – they are a 
fundamental account of what it means to be in the world, per-
sonally and professionally.” 
 
Where did your interest in psychology come from? 
My girlfriend at university said, “you’d be a good            

listener”. My father was a sociable, action-oriented 
man - an immigrant from Vienna (in 1938). My 
mother was a committed carer for friends and rela-
tives. My parents’ experience encouraged me to con-
sider relationship harmony. Although I went to 
university to study Biochemistry, I soon found that 
Psychology, as a body of knowledge, held my interest 
more.  
What interested you especially in expert witness 
work? 
With expert work, I learnt how to be logical and evi-
dence-based and found lawyers, barristers and judges 
a fascinating group of colleagues. The experience of 
attending Court was both exciting and challenging in 
equal measure. “Whatever the circumstances in Court, I 
would always ensure I had a glass (and jug) of water in the 
witness box as my only anxiety symptom was a very dry mouth 
and throat.” A useful tip amongst many others pro-
vided. 
 
Why are you so interested in ‘Giving Psychology 
Away’? 
Right from the start, I had been encouraged to share 
my psychology knowledge, both theoretical and prac-
tical, with other professionals such as nurses and doc-
tors. Throughout my various careers, I found myself 
sharing practical skills of communication, problem 
solving and ‘continuous improvement’, whether this 
be in life skills, organisational performance or eviden-
tial reliability. More recently, my role as Visiting Pro-
fessor at BCU has centred on how lawyers and 
psychologists can collaborate and teach each other dif-
ferent skills and understanding.  
 
Moving from therapist to General Manager must 
have been a big leap? 
In many ways it was but I had been operating in-
creasingly at a large group/more macro-level, sitting 
on a Unit Management Group in a psychiatric hospi-
tal when ‘General Management’ came into being in 
1983. Taking on a General Management role in Som-
erset implementing community care with a budget of 
£10 million and 1000 staff, three hospitals, was an ex-
citing and very challenging role, which went well. 
Being a clinician/general manager was a huge advan-
tage in this job. 
 

Professor Hugh Koch is interviewed by Dr Liz Boyd about his half-century 
 career as a psychologist in five different contexts, and his recent autobiography 
“They can because they think they can.”
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Did you have to develop ‘political skills’ when you 
implemented Community Care in Somerset? 
Yes, most definitely. This was on two fronts – inter-
nally, I needed to support and motivate my staff to im-
plement a well-funded community care programme 
and liaise with district level managers and non-execu-
tives. Outwardly, I needed to work with the local and 
national media and occasionally Parliamentary minis-
ters over community care and also occasional ‘adverse 
events’. Promoting a ‘Cinderella Service’ needed pos-
itivity and staff recognition skills time and time again.   
Give me three unusual memories. 
My first therapy patient on Ward East One 
(Whitchurch Hospital, Cardiff) tried to burn my office 
down with a lit litter bin placed by my door when I 
was late seeing her.   
A day patient, when asked how she felt the group ther-
apy session was going, paused and said “I suppose it’s 
a bit like an oxo cube dissolving in hot water”. This 
creatively described how amorphous and ambiguous 
therapy sessions can be.  
When I was implementing the community care pro-
gram in Somerset, the Bishop of Bath and Wells tele-
phoned me to critically feedback how he felt about 
this. Once I had persuaded him of its merits and ad-
vantages to the local community he asked me to sug-
gest a question he could ask in the House of Lords, 
implying what a success it was!   
Who has influenced you most? 
This could be a long answer, there are so many. Top of 
my list today include John Crook (Bristol; meditation 
and zen), Barbara Dalton (Leicester; analytic therapy), 
Anne and Tony Carr (Leicester; CBT, professionalism 
and PhD supervision), John Oakland (Leeds; Total 
Quality), Derek Mowbray (Cheltenham; resilience at 
work), Cary Cooper (Manchester; organisational psy-
chology) and Haydn Davies (Birmingham City Uni-
versity; collaboration between law and psychology) 
and many more. 

What have you enjoyed most in your work on an            
everyday basis? 
The constant stream of meeting new people both 
clients and colleagues plus the travel around the UK 
and world involved in meeting them. I have also 
found the opportunity to write about my experiences 
fascinating and stimulating.  
Would you recommend a career in psychology to 
others or yourself, in another lifetime? 
Since 1970 when I started studying and then practic-
ing psychology, it has become a popular subject not 
only as university level and beyond, but also at a 6th 
Form level of study at school. The several different 
postgraduate courses have made it a very useful qual-
ification as well as a valuable ‘general’ degree along 
with English, Mathematics and Engineering. Person-
ally, I would repeat much of my career in another life.  
“Coping with life and its many vagaries requires a         
complicated amalgam of skills but, as this book title suggests, 
the key quotation which has informed my confidence and           
self-esteem has been “they can because they think they can” – 
a positivity of thoughts and actions which encourage me to 
have a go  at something new, and learn skills to help me              
develop and innovate.”  
 
Dr Liz Boyd concludes: -  
“You have certainly had a fascinating career and more 
importantly a career in which you say you would be 
happy to live all over again…that says something 
pretty powerful about the choices and circumstances 
you created for yourself. You really do practice in ac-
cordance with values you hold dear and close. There 
is no better accolade than that really.” 
 
Dr Liz Boyd is a chartered clinical psychologist, based 
in Bristol in independent practice. She is experienced 
both as a therapist and expert witness.   
‘They can because they think they can’ Hugh Koch’s 
memoirs is published by LCB Publishers and can be 
obtained from Expert Witness £17.00 plus postage.



The Biopsychosocial  
Factors Influencing Pain  
Following a Work Injury 
Initial injury and presentation 
Miss Anon was involved in an accident at work 10 
months ago, in 2010. Her chair “collapsed” and she 
fell onto her outstretched arm. She felt pain, which 
began immediately. A fracture was ruled out at hospi-
tal. The pain was in her neck and shoulder, and she 
states, using a visual analogue scale (Hawker et al., 
2011), that it is between 8 and 10 out of 10 (where 10 
is severe). Her neck and shoulder pain have been at 
this level since the accident. Her pain was initially re-
lieved to an extent, she states by co-codamol and 
Nsaid gel. After the incident, she was signed off work, 
and has not returned since.   
The pain causes poor sleep (she cannot find a com-
fortable position and is woken by pain). Turning her 
head or moving her arm, she states, exacerbates the 
pain. She states that she cannot drive as she cannot 
turn her head and unable to play with her children 
or exercise. Her mother has moved into the house to 
help with daily chores and childcare. She held her 
head still and sat stiffly throughout the assessment. 
She described the pain as “aching” and “burning”. It 
is “knife like” if she “moves wrongly”. MRI and X-Rays 
have not found any issues that would account for her 
pain. The physiotherapist notes that she has a forward 
head position and elevated and protracted shoulder 
girdle, and lax abdominal muscles. 

The Patient  
Miss Anon is a 42-year-old mother of two children (8 
and 6). She was an office administrator at the time of 
the accident. She has no other health problems with 
no history of pain prior to the accident.  
She describes a history of depressed mood from 25 
years old, for which she was prescribed an SSRI 
(Citalopram). She had Cognitive Behavioural Ther-
apy (CBT) in 2005, following which she stopped 
Citalopram. In 2008 she described a re-emergence of 
depressed mood with anxiety. She was prescribed Ser-
traline and had further CBT. Sertraline was last pre-
scribed in 2009 
 
She states that prior to the accident she spent very     
active weekends with her family. She enjoyed attend-
ing the gym and riding. She describes herself as “very 
active before all of this”. 
 
She has not returned to work. There have been dis-
cussions with Human Resources - a cause of consid-
erable anxiety for her. She states that she cannot carry 
out her duties as it hurts her to sit and type at her desk 
and to turn her head (i.e. to talk to colleagues). She is 
currently signed off work with “neck pain and work 
stress”.  
 
 

by Dr Kathryn Newns and Dr Hannah Bashforth 
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She feels low and tearful. In Medico-Legal interviews 
she describes herself as “a useless blob on the sofa. Not 
a mother, wife. Nothing”. She presents as objectively 
depressed. She frequently states that “no-one believes 
me” with regards to her pain. She was very upset by a 
recent Orthopaedic Expert Witness report (a re-
assessment as she had not recovered in line with the 
original prognosis) and feels that he was implying that 
she is exaggerating her pain. She was tearful through-
out that assessment. She states that she has a friend 
who had a fracture of his C2 following a fall when ski-
ing and fears this is the cause of her own pain; she con-
tinues to feel further investigation could resolve this 
or highlight a clear origin for the pain. 
 
The orthopaedic expert has stated in his report that 
he cannot identify any reason for her to continue to be 
in pain, and that her pain condition is “psychological”, 
with a possible element of “malingering”. The Biopsy-
chosocial model was not considered in his report, the 
essence of which was that her symptoms are beyond 
the prognosis period and have “no physical cause”. 
She was referred to a Clinical Psychologist for an        
assessment.  
 
The Clinical Psychologist Medico-Legal Interview 
At the medico-legal interview, a full pre-accident            
history is taken. It is vital that multiple sources of             
information are used to gather a clear formulation of 
causation and maintenance factors in the Claimant’s 
psychological presentation. This should include;         
clinical interview, behavioural observations, review of 
all medical records and reports alongside relevant  
psychometric data. It is useful to gather specific infor-
mation relating to psychosocial variables known to  
mediate the pain experience; pain catastrophising, 
pain acceptance pain, related injustice and pain               
related self-efficacy.  
 
Diagnostic Formulation 
The Claimant suffers from neck and shoulder pain. 
Shoulder pain is only surpassed by back and knee 
pain in terms of the being the most common areas of 
musculoskeletal pain (Pickavet & Shoulten, 2003; 
Urwin et al,, 1998). Prevalence for shoulder pain (1 
year prevalence rate) ranges from 5% to 47% (Kui-
jpers et al., 2004; van Der Heijden, 1999) with a point 
prevalence estimates from 14% to 21% (Pickavet & 
Shoulten, 2003; Urwin et al,, 1998).  
 
Neck pain appears to be increasing in prevalence (pos-
sibly due to increased computer usage). One year 
prevalence rates range between 0.4 and 79.5% and 
point prevalence rates estimated at between 0.4 and 
41.5% (Hoy et al., 2010). Women appear to be more 
likely to be affected, and other risk factors include 
poor health, poor psychological status or emotional 
problems, and work environment.  
 
The International Association for the Study of Pain 
(IASP; 2017) recommends that pain that persists over 
time should not be considered to be solely physical or 
solely psychological. They note that pain is a complex 
experience and involves an interplay of biomedical, 
psychosocial, and behavioural factors in causation and 

maintenance. These dynamics are not static; they 
evolve and change as time progresses.  
 
The biopsychosocial model (Figure 1) of pain illus-
trates this dynamic interaction between nociception 
and biomedical, social and psychological factors. 
These factors can impact on each other to the extent 
that chronic and complex pain develops (Gatchel, 
2004).  

Figure 1 below: Biological, social and psychological  
influences on pain (the Biopsychosocial model).  
 
Furthermore, the Fear-Avoidance model (Gatchel et 
al., 2014; see Figure 2) of chronic pain suggests that in-
terpreting pain in a catastrophizing manner leads to 
fear of movement or avoidance of certain activates, the 
consequence of which is the maintenance of pain due 
to disuse and depression.  This decreases pain toler-
ance, possibly due to the disruption of pain-inhibitory 
pathways. 
 

Figure 2 below. Fear-Avoidance Model (Vlaeyen & Linton, 
2000)  
 
The Claimant used to be physically active and no 
longer engages in physical activities. Although she 
notes that in previous episodes of depressed mood 
(prior to the index incident) reduced motivation that 
directly reduced her participation in activities. Aerobic 
physical activity may be a preventative factor in the 
onset of depression (Mammen & Faulkner, 2013).        
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Depression is further exacerbated by the loss of the 
roles of employee and mother/caregiver. In addition, 
her avoidance of exercise appears to reflect her posi-
tion in the “fear-avoidance cycle”. Pain and fear of fur-
ther pain or injury has been found to predict disability. 
Fear of pain has been considered by some to be more 
life limiting than pain itself (Waddell et al, 1993) and 
“guarding” behaviour or fear of movement may be a 
factor in the development of pain from acute to 
chronic (Prkachin, Schultx and Hughs, 2007).  
 
 
Furthermore, ongoing litigation has been found to im-
pact return to work (Wright, Mayer and Gatchell, 
1999) as well as disability scores on standardised mea-
sures (Sanderson et al., 1995). However, these find-
ings are contentious, and have not always been 
replicated, particularly in UK studies (Peterson et al. 
2016). Justice related appraisals have repeatedly been 
shown to be relevant determinants of pain related out-
comes, physically and psychologically (Carriere et al. 
2020). In other words, individuals with a strong sense 
of being in a disadvantaged situation due to another’s 
negligence or being subjected to undeserved losses 
tend to display greater levels of pain related disability 
and pain related distress. These appraisals are signif-
icantly more likely to occur in a litigation setting and 
therefore require both assessment and consideration 
to timing of recommended treatments.  
 
Treatment Recommendations and Prognosis  
A recommendation of interdisciplinary assessment 
and treatment involving Clinical Psychologists, a     
Consultant in Pain Medicine, Occupational Therapists 
and Physiotherapists is likely to be made. A key focus 
to treatment needs to be about integrating psycholog-
ical factors with the behavioural responses to pain; this 
means interventions are most helpfully delivered in a 
package of care simultaneously with physical and     
psychological therapists. The latter can be done in             
a group or individual setting dependent upon                
individual need.  
 
Cognitive Behavioural Therapy (CBT) and                     
Acceptance and Commitment Therapy (ACT) are 
often utilised by pain management teams. It is of note, 
however, CBT in addition to exercises for chronic 
neck pain within unidisciplinary physiotherapy treat-
ment has not been found to be effective in terms of re-
ducing disability, pain or increasing quality of life 
(Monticone et al., 2012). Therefore, these therapy ap-
proaches should be utilised alongside a full interdisci-
plinary approach, not solely alongside physiotherapy.  
 
In an interdisciplinary pain management setting,         
one professional may have an overarching role, all 
professionals involved subscribe to the same bio-psy-
chosocial philosophy. The primary role of the PMP 
(Pain Managment Programme) will be to provide a 
description of chronic pain mechanisms and central 
sensitization to the patient. This pain physiology edu-
cation attempts to change maladaptive beliefs about 
pain, challenge perceptions, and reconceptualise pain 
(Nijs et al., 2011).   

An important component of treatment based within 
the biopsychosocial model is the consideration of re-
turn to work (RTW) (Wainwright, 2019). Soklaridis, 
Ammendolia, & Cassidy (2010) note that both occu-
pational and psychological factors affect an individ-
ual’s ability to RTW when they have chronic pain 
(specifically back pain). They note how the “culture of 
community” with regards social and workplace cul-
tures, healthcare and workplace systems may impact 
on someone’s ability to RTW. Therefore, the impor-
tance of return to work, and return to exercise, should 
be viewed from a systemic perspective, considering the 
interplay between psychological and social systems. All 
team members have a role to play within the PMP in 
addressing these systems.  
 
The Case Study 
The claimant presents with some historical psycho-
logical vulnerability to future episodes of depressed 
mood, and the index incident appears to have pre-
cipitated a further depressive episode in the context of 
pain related distress. Both pain and depression con-
tribute to an individual’s ability to engage in value led 
activities (Sullivan et al., 2006). Moreover, the 
Claimant fears that her pain has a sinister cause, with 
notable levels of injustice about its onset in the work-
place. Moseley (2003) observes that it is difficult to alter 
perceptions regarding the cause of pain when the 
focus of treatment has already centred upon tissue 
damage. He states that this approach “leaves the pa-
tient with chronic pain feeling illegitimate and be-
trayed, and leaves the rehabilitation team lacking 
credibility when they look beyond the tissues for a way 
to change pain” (Moseley, 2012). Therefore, any fur-
ther investigations and the use of medications should 
be introduced with caution. An interdisciplinary pain 
approach is likely to need to focus on psychology, OT 
and Physiotherapy.  
 
The Role of the Clinical Psychologist in the team in-
volves the psychological assessment of the patient, in-
cluding their understanding of their pain; distress and 
disability; relationships; psychological flexibility; and 
coping style (Twiddy et al., 2015).  
 
Physiotherapy utilises a graded exposure approach 
to activity, working on reducing the fear of movement, 
with continuous psychoeducation regarding the 
biopsychosocial model. Their role is also one of in-
creasing strength, including core strengthening. Man-
ual therapy, along with exercise, is recommended for 
neck pain (Sign, 2013) 
 
Occupational Therapy utilises the ACT approach 
(often in a group seeing) incorporating the use of 
mindfulness, increasing functioning and self-manage-
ment and reducing avoidance. Integral to the model 
is interdisciplinary planning of sessions to ensure that 
there are “key themes and consistent messages are 
echoed throughout all sessions” (Twiddy et al., 2015. 
pg 235). The Occupational Therapist considers RTW, 
exploring workplace set up, for example with a raised 
computer monitor to reduce neck discomfort.  
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Conclusion  
The initial presentation of this claimant is that of an 
individual who had suffered a workplace injury re-
sulting in pain and functional impairment; that med-
ical opinion states this should have resolved resulting 
in a successful return to work. However, she has since 
developed a more persistent pain presentation in her 
neck and shoulders that has left her more significantly 
incapacitated and unable to return to work. A Clinical 
Psychologist has been instructed, as is often the case 
in complex claims, to provide further opinion re-
garding any relevant psychiatric or psychological in-
jury or diagnoses that could help to explain the 
persistent nature of the pain and seeming dispropor-
tionate functional impairment.  Utilising the biopsy-
chosocial model allows a clear holistic picture of the 
relevant variables in this case; which appear to be pain 
related anxiety, depression and perceived injustice re-
sulting in a loss of role within her work and family en-
vironments, hence perpetuating a negative 
bi-directional relationship between mood and pain 
that requires intervention. It is recommended that 
through addressing these variables within an 
ACT/CBT framework within an interdisciplinary set-
ting it is hoped that she will return to work and her 
usual activities. 
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Brain Scans Could Offer  
Sign of Postpartum Psychosis Risk 

New King’s College London research – funded by 
the Medical Research Foundation and published in 
Translational Psychiatry - reveals how subtle differ-
ences in brain connectivity could offer a sign of risk 
for postpartum psychosis in women. 
 
Postpartum psychosis is a devastating, but rare, men-
tal health problem that affects women in the first few 
weeks after giving birth. Symptoms vary widely, and 
can include high mood (mania), depression, confu-
sion, hallucinations and delusions. 
 
Although the disorder affects only one in every 1,000 
women who have a baby, it is much more common in 
mothers with a history of bipolar disorder or schizoaf-
fective disorder (a condition which has symptoms of 
schizophrenia and bipolar disorder), or women who 
have suffered a previous episode of postpartum psy-
chosis. 
 
There are currently no biological markers that help 
to identify women who could go on to develop post-
partum psychosis, and the role of brain connectivity 
– how different areas of the brain talk to each other, 
measured using brain scans – is yet to be fully ex-
plored. 
 
Researchers from the Institute of Psychiatry, Psychol-
ogy & Neuroscience (IoPPN) at King’s College Lon-
don, and the University of Padova in Italy, found that 
compared with healthy women, women at risk of 
postpartum psychosis show altered connectivity in 
brain networks associated with ‘goal-directed be-
haviour’ – i.e. areas of the brain involved in planning, 
organising and completing short and long-term tasks. 
 
Their study also offers the first evidence that in-
creased connectivity within the brain’s executive net-
work (responsible for attention, working memory 
and decision-making) could represent a marker of re-
silience to postpartum psychosis relapse. 
 
32 women ‘at risk’ of postpartum psychosis, and 27 
healthy women, were followed up from pregnancy 
through to eight weeks after giving birth. They were 
considered ‘at risk’ of postpartum psychosis if they 
had a diagnosis of bipolar disorder or schizoaffective 
disorder, or if they had suffered a previous episode of 
postpartum psychosis. In the first four weeks after de-
livery, 15 women became unwell with symptoms in-
dicating postpartum psychosis. 

 
Eight weeks after giving birth, the women had brain 
scans while resting, followed by further scans during 
an emotional processing task, to study how different 
brain areas were activated, and the interplay between 
them. For the task, participants looked at images of 
faces expressing different emotions and had to iden-
tify that emotion (for example, a face showing a fear-
ful expression). The researchers measured how long 
it took for them to successfully identify these emotions 
and analysed how different networks of the brain 
were activated. 
 
All women at risk of postpartum psychosis, and par-
ticularly those who later became unwell, struggled 
more with understanding and decoding negative 
emotions, compared to the healthy women. This was 
indicated by reduced connectivity between certain 
brain networks during the task, and longer reaction 
times to the negative emotional images. 
 
While similar connectivity changes have also been re-
vealed in patients with other psychiatric disorders, the 
King’s study found that these changes were more 
marked specifically in women who become unwell, 
potentially reflecting the emotional instability women 
experience during the course of the disorder. 
 
    Although rare, postpartum psychosis is a very seri-
ous mental health problem that can be really fright-
ening for new mothers, their partners, friends and 
family. “Previously, it’s been difficult to spot women at 
risk of postpartum psychosis or explain why some are 
more vulnerable than others, as we really haven’t 
known enough about the neurobiology of the illness. 
Our study is the first step towards a better under-
standing of brain connectivity as a marker of vulner-
ability to postpartum psychosis.” 
    – Paola Dazzan, Professor of Neurobiology of Psy-
chosis at King’s College London 
 
Paola Dazzan, Professor of Neurobiology of Psychosis 
at King’s College London, said “We recently pub-
lished another paper looking at the role of stress in 
postpartum psychosis, which found that higher levels 
of cortisol (the main stress hormone) in the third 
trimester of pregnancy predicted postpartum psy-
chosis relapse. If subtle alterations in the brain’s ex-
ecutive network, and its interaction with other brain 
areas, were also detectable in pregnancy, these could 
offer vital clues to the development of postpartum 

Subtle differences in brain connectivity could offer a sign of risk for postpartum 
psychosis in women
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psychosis. Potentially, this could enable us to inter-
vene earlier, allowing clinicians to provide the best 
possible support for new mothers, before the onset of 
symptoms.” 
 
The researchers are now planning to study how these 
brain scan changes are related to the interaction be-
tween the mothers and their babies, and also how the 
babies develop during their first years of life. 
 
This research was funded by the Medical Research 
Foundation, with additional support from the NIHR 
Maudsley Biomedical Research Centre at South Lon-
don and Maudsley NHS Foundation Trust and 
King’s College London. 
 
Professor Paola Dazzan’s postpartum psychosis re-
search is funded by a gift in Will to the Medical Re-
search Foundation, received in memory of a donor’s 
sister. 
 
For further information, please contact Jack Stone-
bridge, Senior Communications Manager at the 
Medical Research Foundation 
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‘One Punch’ Manslaughter  
- One Size Does Not Fit All 
A single blow resulting in death - a result not fore-
seen, or perhaps even foreseeable, by the perpetrator. 
Anisha Kiri looks at whether the guidelines are effec-
tive in dealing with cases where the level of harm and 
degree of culpability cannot be reconciled and con-
siders the renewed public interest in this area.  
Typically when we hear of an altercation where a sin-
gle punch is thrown, seldom do we think the outcome 
could be fatal. However, a number of such cases have 
taken spotlight in the media for this very reason - the 
facts being so unique and the consequences so tragic.  
A single punch most commonly would be charged as 
common assault, ABH or GBH depending on the 
severity of the injury. However where there is death, 
it would likely be charged as unlawful act manslaugh-
ter. Unlawful act manslaughter (otherwise known as 
constructive manslaughter) is where a death has oc-
curred as a consequence of a criminal act. The crim-
inal act must be one from which a reasonable person 
would realise some risk of physical harm arises. 
Whether the offender intended the harm or knew 
the act was unlawful is irrelevant.  
Deaths caused by a single punch tend to occur in one 
of two ways. The first is that the punch lands at a pre-
cise fatal position upon contact. The second is that the 
force of the punch causes the victim to fall back and 
critically injure themselves through the impact. Per-
haps an individual with specialist knowledge could in-
tentionally execute the former, but this would be a rare 
scenario. For the latter to take place, it would in most 
cases be an unanticipated result. However, if there is 
any intention to kill or do really serious harm, it would 
be murder. That is not what is at stake in the cases 
being considered here. Where the outcome is wholly 
unanticipated—and arguably could not have been an-
ticipated—how can a fair outcome be achieved?  
Perspectives are split: there is the family of the victim 
who will have to make peace with the grave conse-
quences of the perpetrator’s actions. But there is also 
the perpetrator, who did not intend the outcome and 
must come to terms with their own actions and suffer 
the consequences.  
The courts have often had to grapple with very             
difficult cases, such as where a punch was thrown           
between best friends (R v Eveleigh [2016] - the victim’s 
own family asked for the perpetrator to receive a         
suspended sentence, but he was sentenced to 28 
months’ custody), or arising from an altercation after 
a night out (R v Dunne [2011] - sentenced to 30 
months’ custody). Both demonstrate the highly         
varying levels of culpability in cases of this kind.  
Prior to the Sentencing Council’s Guidelines 
When one punch assault cases first reached the courts 
in the 1990’s, a total of 19 cases were referred to the 

Court of Appeal - testament to the uncertainty arising 
out of the sentencing exercise at the time.  
In 2005, some guidance arose out of the case of R v 
Furby [2005] EWCA Crim 3147 which suggested that 
at the top end of these types of cases, “an appropriate 
sentence can rise as high as four years”, although, no-
tably the maximum punishment for manslaughter is 
a discretionary life sentence.  
It is notable that section 20 GBH carries a maximum 
sentence of five years, which may make this decision 
seem illogical where a death has occurred. However, 
this is an offence where the consequences were not 
envisioned, particularly to arise out of one single 
punch. LCJ Lane stated in Furby:  
 ‘The circumstances in which the punch was deliv-
ered would have a significant effect on the length of 
sentence, but where the consequences of the punch 
were not reasonably foreseeable, care must be taken 
to see that the effect was not disproportionate’.  
Section 20 GBH has the scope to sentence for life 
changing injuries from perpetrators who may be wil-
ful or reckless. The worst of section 20 could be a sus-
tained attack which is much more likely to cause more 
damage than a single punch.  
In 2014, in the case of R v Gill [2014] EWCA Crim 956, 
there was a public outcry due to the leniency in the 
sentencing of a one punch manslaughter. Ex-Attorney 
General, Dominic Grieve QC, referred the case to the 
Court of Appeal, arguing that a four year sentence for 
the most serious offences (as suggested in Furby) did 
not accurately reflect the gravity of harm caused. He 
also called for the public to take action and add pres-
sure on Parliament to revisit the guidelines.  
The court held that the sentence imposed was in line 
with authorities. The leading judgement was given 
by LJ Treacy who stated that:  
‘The sentencing process cannot be driven only by the 
harm done, appalling as it is. The other side of the 
equation is the level of culpability, and inherent in the 
charge of manslaughter is the recognition that the of-
fender did not intend to cause really serious harm’.  
LJ Treacy went on to say that there should be public 
interest in reviewing the sentencing guidelines and 
this would be a matter for the Sentencing Council to 
address, not the judiciary.  
Soon after, in 2017, the Lord Chancellor at the time, 
Chris Grayling, announced plans to respond to pub-
lic requests and review the sentencing guidelines. The 
Sentencing Council subsequently launched a consul-
tation into manslaughter offences across the board. 
They stated that their aim was to ensure that ‘all sen-
tences are proportionate to the offence committed 
and in relation to other offences’. 

by Anisha Kiri 
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 Sentencing Council Guidelines 
The Sentencing Council guidelines came into force 
in November 2018. They presented a more nuanced 
approach in relation to unlawful act manslaughter. 
There are four levels of culpability. Predominantly, a 
one punch assault would likely fall within medium 
culpability (“where there was an intention on part of 
the offender to cause harm (or reckless as to harm 
caused) and it falls between higher and lower culpa-
bility”). Medium culpability has a starting point of 6 
years’ custody with a range of 3 to 9 years - a signifi-
cant increase on the guidance issued in Furby.  
There is, however, leeway to consider placing the of-
fence in lower culpability if, for example, the death 
was caused by an unlawful act which was in self-de-
fence (where not amounting to a defence). This has a 
starting point of 2 years. By the same token, if the 
punch is considered to be closer to an assault under 
GBH, the higher culpability category has a starting 
point of 12 years’ custody.  
It is clear that this type of offence requires consider-
able discretion and a full assessment of facts. A ‘one 
size fits all’ approach is too restrictive and these new 
guidelines provided much needed flexibility, demon-
strated by the Sentencing Council determining a 
range of 1 to 24 years’ custody as appropriate for un-
lawful act manslaughter.   
Current Public Interest 
Dehanna Davis MP for Bishop Auckland launched 
the All-Party Parliamentary Group for One-Punch   

Assaults in February 2021. Having been personally       
affected by the offence through the loss of her father 
in 2007, she believes that there is a sense of burning in-
justice for the family of the victims due to difficulty in 
bringing these charges to court and securing a con-
viction and the lack of consistency in sentencing. The 
aim of the APPG is to kickstart an inquiry into this type 
of offence and undergo an evidence gathering exer-
cise at the initial stage. It will provide an opportunity 
to speak to families of victims, perpetrators, police of-
ficers and members of the criminal justice system and 
to explore proposals to put forward to the Ministry of 
Justice in relation to sentencing and victim support.   
Conclusion 
This offence is unique in that a convicted offender will 
be punished for consequences which were not within 
their contemplation. Safe to say, the offender is likely 
to suffer living with the unintended consequences of 
their actions, which is the fundamental piece of miti-
gation in these cases. It will be interesting to see the 
proposals which will be put forward by the newly 
formed APPG and the balancing act they will have to 
undergo in doing so.  
Author 
Anisha Kiri is a working pupil at Carmelite Cham-
bers, currently under the supervision of Richard Fur-
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What You Learn From Practising in  
the Field of Professional Negligence 

Relatively speaking, barristers usually have rather 
broad practices. Even if (like me) a significant part of 
their practice is concerned with advisory work and 
drafting, barristers are often also engaged on various 
litigious matters relating to their underlying area of 
expertise, including professional negligence claims. 
By contrast, despite exposure to a variety of areas of 
practice whilst training, the organisation of many 
firms of solicitors can often have the effect that pri-
vate client solicitors know little of litigation. For ex-
ample, I once saw a draft witness statement prepared 
by a private client solicitor, where the parties in the 
heading were referred to separately in each capacity 
– as with a deed. And it is particularly problematic 
that private client lawyers often do not know very 
much about the field of professional negligence. 
 
Limitation periods – be aware! 
One significant matter relates to limitation periods. 
On a number of occasions, solicitors have come to me 
following the discovery of a problem with a trust – say 
an error in a draft deed. I might be asked to advise on 
whether the deed can be rectified or set aside. I am 
often not explicitly asked about any related profes-
sional negligence claim, but the first thing I would 
look at is whether any limitation period is about to 
expire. Whatever the questions set out in my in-
structions or the actual scope of my duty of care, I do 
not want to find out a limitation period has lapsed on 
my watch. Nor will those instructing me be very 
happy if I fail to help them dodge the bullet. 
 
Some private client solicitors – and tax accountants 
can be added to this – have very little appreciation of 
limitation periods.  There may be a vague sense that 
you have three years from finding out about the 
error, which is better than nothing but is in any event 
an oversimplified approach to section 14A of the Lim-
itation Act 1980. Even so, who wants to have to try to 
rely on section 14A, if they can start their claim within 
six years of accrual (accrual being a nuanced con-
cept)? And there are many solicitors who are wholly 
unaware of the 15-year longstop provision in section 
14B. 
 
I would advocate that all private client solicitors 
should familiarise themselves with the law of limita-
tion as it applies to professional negligence claims, 
and that placed firmly on the checklist when consid-
ering how to remedy an error in a trust is the ques-
tion of whether there might be an associated 
professional negligence claim and when this might 

need to be protected (by standstill agreement or pro-
tective claim form). 
 
Such an approach should also help a solicitor to flag 
up whether the firm might have a conflict of interest. 
Was the firm involved in the error in some way? Sit-
ting on a problem caused by the firm may feel like a 
good idea at the time, especially whilst it is being in-
vestigated whether the damage can be mitigated, but 
it may well just make things a lot worse for everyone. 
The client might subsequently be able to rely on sec-
tion 32 of the Limitation Act 1980 (deliberate con-
cealment) and the firm’s professional indemnity 
insurers may be able to accrue defences (e.g. failure to 
notify or even dishonesty). An allegation of deliberate 
concealment is also likely very damaging to a profes-
sional’s reputation compared with simply making a 
mistake. 
 
Scope of retainer – not a magic bullet 
Another point I would suggest is that, although the 
terms of the retainer may be carefully limited, a so-
licitor is aware of the duties which can arise if some-
thing untoward is noticed in the course of advising 
on something else. The solicitor may not be able to 
just turn a blind eye to it rather than pointing out to 
the client that there is an issue, even if it is an issue 
upon which advice is needed from someone else. 
 
Although in Midland Bank v Hett, Stubbs & 
Kemp[1], Oliver J stated: “… the court must beware 
of imposing upon solicitors … duties which go be-
yond the scope of what they are requested and un-
dertake to do … the duty is directly related to the 
confines of the retainer…”, the Court of Appeal of 
New Zealand in Gilbert v Shanahan[2], which is men-
tioned approvingly in Jackson & Powell on Profes-
sional Liability[3], stated: “Solicitors’ duties are 
governed by the scope of their retainer, but it would 
be unreasonable and artificial to define that scope by 
reference only to the client’s express instructions. 
Matters which fairly and reasonably arise in the 
course of carrying out those instructions must be re-
garded as coming within the scope of the retainer.” 
 
There is certainly arguably a duty on a solicitor (or 
other professional) to point out to the client anything 
outside the scope of the retainer which does or would 
to a reasonable similar professional “jump off the 
page”. So, best practice is not to seek complete solace 
in the express terms of the retainer. I also often think 
that, where a solicitor or other professional has an on-
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going role in relation to the client, he or she may have 
a duty to ensure that the client “has all their beans in 
a row” – that is to say that the professional has en-
sured that the client is told that they need certain 
types of advice from others (e.g. tax or foreign law ad-
vice). I have pleaded and successfully settled claims 
on both these bases. 
 
Causation – a final tip 
If a client regrets a transaction, it is very easy for that 
client to nit-pick the advice they were given and al-
lege that if only they had been told such-and-such, 
they would not have entered into it. The solicitor may 
know or suspect that this allegation of causation is 
false, but it is surprisingly difficult to contradict a 
client’s own word on this without evidence. Advice is 
usually formulated in a way that focuses on the points 
which the solicitor believes at the time – perhaps fol-
lowing various conversations – are material to the 
client, rather than listing a whole lot of peripheral 
points, and I would not suggest that it should be oth-
erwise. However, it is important that a solicitor 
records in as much detail as possible what the client 
says at the time is and – perhaps most importantly – 
is not regarded as important. 
 
For more information on our Trusts, probate and  
estates: non-contentious practice, please see 
www.wilberforce.co.uk/areas/trusts/overview/ 
trusts-probate-and-estates-non-contentious/
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Personal Injury: Concealing  
Previous Medical History Can  
Amount to Fundamental Dishonesty 

Background 
In Smith v Haringey London Borough Council [2021] 
EWHC 615 (QB), the claimant had sought to recover 
damages for personal injury arising from a workplace 
incident in which she was assaulted by a service user 
with learning difficulties in a facility operated by the 
defendant. The case before the judge was that as a 
result of the assault, she had gone on to develop 
chronic pain in her lower back, which in turn caused 
low mood and depression, all of which meant she was 
unable to work.  
It was accepted that the claimant had been assaulted. 
The question was the severity and duration of the in-
jury suffered. The defendant had argued that the 
claimant had a soft tissue trauma responsible for lum-
bar symptoms for three to four months and an injury 
to her right wrist that fully resolved within two to three 
months. The defendant relied upon seven particular 
features in support of its contention that the claim ad-
vanced by the claimant was fundamentally dishonest:  
1, she had sought to conceal her pre-accident history 
of back problems;  
2, she had understated the consequences of a road 
traffic accident in April 2013;  
3, a consultant orthopaedic surgeon had noted inap-
propriate clinical signs during his examination;  
4, a consultant psychiatrist had noted the potential 
for “deliberate exaggeration” and “substantial rea-
sons to be concerned” about the claimant's reliability;  
5, there were inconsistencies between the level of dis-
ability reported and the appearance of the claimant 
on video surveillance;  

6, the medical records were inconsistent as to the his-
tory of the injury allegedly sustained; and  
7, the claim appeared to have significantly grown in 
value without any explanation having been provided. 
 
Decision 
The court found that the claimant had failed to con-
firm that she had a pre-existing back condition. She 
had denied the condition in her schedule of loss, 
replies and witness statement, all of which were 
signed with statements of truth. The claimant’s med-
ical records had shown she had already been com-
plaining of lower back pain eleven years before the 
assault. 
The judge considered section 57 of the Criminal          
Justice Act and Courts 2015 and applied the test in 
Ivey v Genting Casinos Limited [2017] UKSC 67. The 
judge found that there had been sufficient deliberate 
exaggeration by the claimant so as to be dishonest. It 
followed that although the claimant would have been 
entitled to damages if she had presented the true 
facts, because she had been fundamentally dishonest, 
the claim was dismissed in its entirety. 
Comment  
This case is a reminder to defendants and insurers 
that the courts will not tolerate exaggerated claims, 
brought by claimants, especially when there is a large 
expense for defendants in defending such claims. 
 
For further information, please email the authors or 
your usual CMS contact. 
www.cms-lawnow.com 
 
 

by Ryan Davis, Associate, Sheffield and Carl Dray, Partner, Sheffield  
A litigant in person has had her claim dismissed after concealing a lengthy previous 
medical history and was found to have been fundamentally dishonest.
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The Montreal Convention - 
A Double-Edged Sword  

Introduction 
1, 2, The liability regime created by Article 17 of the 
Montreal Convention is a double-edged sword. 
Wielded with care, the cause of action is a potent 
weapon for injured passengers. But in this complex 
area of the law, there are numerous dangers for the 
unprepared.  
The Convention cause of action gives rise to qualified 
strict liability. It is not necessary for the claimant     
/passenger to prove any element of fault, prior-
knowledge or negligence (In Re: DVT (2005) 3 WLR 
1321, per Lord Scott, para 3). Indeed, it has been said 
that “enquiries into negligence are not only misconceived, 
but … mischievous, inasmuch as it diverts attention from the 
real question” (Ormiston JA in Povey v Qantas (2003) 
VSCA 227). 
 
3, The ‘real question’ is a narrow one: was the injury 
caused by an ‘accident’? An accident is an “unexpected or 
unusual event or happening that is external to the passenger”, 
which is not part of the “usual, normal and expected oper-
ation of the aircraft: Saks v Air France 470 US 392. 
 
4, The laser-like focus on the need to fulfill the defi-
nition of an accident can often prevent an insur-
mountable obstacle for injured Claimants. The 
exhortation in Saks that the definition of an accident 
“should be flexibly applied after assessment of all the circum-
stances surrounding a passenger’s injuries” often gives way 
to highly legalistic arguments about whether each and 
every granular component of the definition (‘un-
usual’, ‘unexpected’’, external’, ‘event’ etc) can be 
proved. As the US Second Circuit Court of Appeal 
explained in King v American Airlines (2002) 284 F 3d 
353 (a case concerned with racial discrimination pur-
sued under the Convention: 
 
“It is our responsibility to give the specific words of the Treaty 
a meaning consistent with the shared expectations of the con-
tracting parties.’ … It is not for the courts to rewrite the terms 
of a Treaty between sovereign nations. …The Convention 
massively curtails damage awards for victims of horrible acts 
[of] terrorism; the fact that the Convention also abridges re-
covery for … discrimination should not surprise anyone.”  
5, This, then, is the sword’s other edge: the applica-
tion of the Convention does not require proof of fault, 
but nor should it be applied to promote strongly-felt 
notions of fairness or ‘justice’ in individual cases 
where to do so would subvert the straightforward lan-
guage of an international treaty.  
6, Two recent decisions, one in favour of the airline, 
the other benefiting the passenger, provide a useful 
point of comparison. 

YL v Altenrhein Luftfahrt 
7, In YL v Altenrhein Luftfahrt GmbH (C-70/20), the 
Court of Justice of European Union was asked to give 
a preliminary ruling on whether a ‘hard landing’, 
which caused the claimant a spinal injury, was an          
‘accident within the meaning of article 17 of the        
Convention.  
8, The critical point was that even though such a 
landing may be subjectively perceived by the passen-
ger as being hard (and therefore ‘unusual’ or ‘unex-
pected’), it was, from an aeronautical point of view 
and also taking into account the margin of error, 
within the normal operating range of the aircraft in 
question. Indeed, in the mountainous nature of the 
environment in which the airport (in Switzerland) 
was situated, hard landings are safer than landings 
which are ‘too soft’.  
9, The Court concluded that: 
“It is necessary to reject from the outset…an interpretation of 
the concepts referred to in [the Convention] based on the          
perspective of each passenger. In so far as perspectives and  
expectations may vary from one passenger to another, such 
an interpretation could lead to a paradoxical result if the 
same event were classified as ‘unforeseen’ and, therefore, as 
an ‘accident’ for certain passengers, but not for others”  
10, It followed that, analysing the question objectively, 
a landing which did not exceed the limits laid down 
by the procedures applicable to the aircraft in ques-
tion, including the expected tolerances and margins 
concerning the performance factors that have a sig-
nificant effect on the landing, could not properly be 
regarded as ‘unforeseen’ within the extended defini-
tion of an ‘accident’.  
11, The decision of the CJEU places it on a collision 
course with English Law. In Re: Deep Vein Thrombosis 
(2005) 3 WLR 1320 Lord Scott stated as follows:  
“Second, it is important to bear in mind that the “unintended 
and unexpected” quality of the happening in question must 
mean “unintended and unexpected” from the viewpoint of 
the victim of the accident. It cannot be to the point that the 
happening was not unintended or unexpected by the perpe-
trator of it or by the person sought to be made responsible for 
its consequences. It is the injured passenger who must suffer 
the “accident” and it is from his perspective that the quality 
of the happening must be considered”  
12, This observation has been cited with approval, 
and as a central component of the court’s reasoning, 
in a number of subsequent decisions. For example, 
in Labbadia v Alitalia (2019) EWHC Admin 2103, 
where the passenger slipped on snow/ice on aircraft 
steps, the Court held that the passenger’s perspective 

by Jack Harding, 1 Chancery Lane Chambers
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was critical to the determination of liability: 
“The event was unusual from the point of view of the 
Claimant. He was a frequent flyer and had never experi-
enced having to descend aircraft stairs at the airport without 
a canopy and reasonably anticipated that the stairs would be 
free from compacted snow. Of course, there are inherent risks 
in disembarking from aircraft stairs with luggage. The 
Claimant may have anticipated that aircraft stairs exposed 
to the elements would be wet from precipitation, but he had no 
reason to expect that the stairs would be slippery due to com-
pacted snow. Therefore, the event was unexpected and un-
foreseen from his perspective. The event was also external to 
the Claimant.”  
13, Can the decision in YL and the approach of Lord 
Scott in Re DVT be reconciled? The answer is ‘no’ if 
they are both taken at face value. For Lord Scott, as a 
matter of principle the passenger’s perspective should 
be the controlling factor. For the CJEU, this would 
lead to inconsistency in an area of law where uniform 
application is key.  
14, It is submitted that the answer may lie in a slight 
‘adjustment’ to Lord Scott’s reasoning. He was plainly 
concerned that the ‘unexpected’ nature of the event 
could easily be diminished by evidence from airline it-
self about how frequently events occur in the indus-
try. But there is a sensible middle ground, which was 
most eloquently explained by Ormistan JA in the 
Supreme Court of Victoria (Court of Appeal) in         
Qantas v Povey [2003] VSCA 227: 
“200. The cases to which I have just referred make the point 
that the focus is upon whether an event is unexpected or un-
usual – and not upon whether it is, for example, inadver-
tent, careless, intentional or criminal. They also show, I think, 
that characterisation of an event as unexpected or unusual 
does not involve consideration particularly from the perspec-
tive of the airline or the passenger(s); nor, a fortiori, partic-
ularly from the perspective of a reasonably careful airline 
operator or a reasonable passenger in all the circumstances. 
The latter formulations, in any event, would introduce no-
tions of domestic torts law; and for that reason, as I said ear-
lier when discussing Husain and Fulop, I would not accept 
their application. Rather, it seems to me, the question whether 
an event is to be so characterised is to be answered from the 
perspective of a disinterested bystander who is apprised of all 
relevant circumstances. Would such a person describe the 
event so described, an event causing injury, as one that was 
unexpected or unusual?  
201.That conclusion appears to me to be consistent with au-
thority. In Saks, O’Connor J said that: 
“…in cases where there is contradictory evidence, it is for the 
trier of the fact to decide whether an ̀ accident’ as here defined 
caused the passenger’s injury…  
203.Such an approach avoids the risk that what is unex-
pected or unusual will be determined by reference simply to the 
different sectional interest of airline or passenger. But it does 
not mean that in a particular case the circumstances of an in-
dividual passenger may not be relevant as part of the factual 
matrix in which the event said to constitute an accident falls 
to be considered. Neither does it exclude from consideration 
the practice of a particular airline defendant or an airline in-
dustry practice. Husain may be said to be an example of these 

last observations, although there language appropriate to 
common law notions was at times used; and I have already 
expressed my opinion that such use was inappropriate.”  
15, It will be interesting to see how the English court 
resolve this difficult issue in future cases.  
Dinsey-Aboe v KLM 
16, The recent decision in Dinsey-Aboe v KLM Royal 
Dutch Airlines (2020, Manchester County Court, District 
Judge Bartley) provides a good example of how the 
proper application of the convention can benefit as 
well as disadvantage passengers.  
17, The Claimant sustained a meniscal tear to her 
knee whilst she was boarding an airport shuttle bus in 
Ghana on 12th March 2017. She was returning to the 
UK on a KLM flight via Amsterdam. She was the last 
passenger to board the bus. As she was stepping 
through the doors, with one foot on the bus and the 
other on the ground, she claimed that the bus doors 
began closing and the bus moved. She was startled, 
stepped back and landed heavily on her twisted right 
knee, although managed to avoiding falling over 
completely.  
18, The Claimant’s version of events was corrobo-
rated by a contemporaneous incident form that she 
completed on the plane, email correspondence to the 
Defendant’s customer services department in the 
days after the accident, and by various entries in her 
medical records.  
19, The Defendant denied liability on the basis that 
the Claimant’s version of events was ‘impossible’, since 
the shuttle bus was fitted with a safety device which 
prevented it from moving whilst the doors were still 
open. Whilst it was possible for the device to be ‘over-
ridden’ in the event of malfunction, this would re-
quire the driver to open a hatch in the bus which, the 
Defendant contended, was not done.  
20, The Court concluded that the Claimant was a re-
liable and truthful witness whose evidence on the 
cause of her injury had been entirely consistent at all 
times. By contrast, the judge found the evidence pro-
vided by the Defendant’s primary witness, the 
ground handler’s maintenance manager, to be un-
satisfactory. In particular, he could not provide a co-
gent explanation for missing maintenance records 
relating to the bus. Furthermore, the short letters, 
rather than witness statements, provided by the bus 
drivers working on the day, did not bear a statement 
of truth and carried relatively little weight.  
21, Nonetheless, the Defendant maintained that the 
Claimant could not discharge the burden of proof, 
since a finding that the bus started moving as the 
Claimant was stepping onto it necessary entails a find-
ing that there was a defect. The presence of a defect 
was, the Defendant submitted, inherently unlikely 
(for various reasons), with the result that the 
Claimant’s version events was also fundamentally im-
probable.  
22, The judge rejected the Defendant’s argument,  
relying instead on the decision of the New South 
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Wales Court of Appeal in Air Link v Paterson (2009) 
NSWCA 251 to the effect that, in a claim under the 
Convention: 
“It is not essential for a passenger to establish the reason why 
the aircraft, or the airline’s equipment, did not operate in the 
usual or expected manner. What is required is proof that the 
injury was caused by an unexpected or unusual event that is 
external to the passenger”  
23, Having accepted the truthfulness and accuracy of 
the Claimant’s account, the judge found as a fact that 
“the bus did move whilst the claimant was boarding”. The 
movement of the bus was an unexpected event ex-
ternal to the Claimant. That being the case, the judge 
declined to make any findings in respect of why the 
‘accident’ happened since it was unnecessary for him 
to do in within the confines of the liability regime 
under the Convention.  
24, The case serves as a salutary reminder that any 
claim proceeding under the Montreal Convention re-
quires very careful analysis in the context of the dis-
tinctive, and exclusive, liability regime which governs 
this specialist area of the law, untrammelled by con-
cepts derived from English common law.  
About the Author 
Called to the Bar in 2004, Jack Harding has been 
listed in the legal directories as a tier 1 recommended 
practitioner in travel and consumer law for many 
years. Together with his colleagues at 1 Chancery 
Lane, Matthew Chapman QC and Sarah Prager, he 
co-writes the leading legal textbook in the area, and 
has been involved in many of the leading cases in the 
field in the last decade. 

www.1chancerylane.com/barristers-staff/jack-harding/

Mr Daniel Fagan 
Consultant Spinal Surgeon MBChB MRCS (Eng) FRCS (Tr&Orth) 
 
Mr Daniel Fagan is an experienced Consultant Spinal Surgeon in full time private practice 
at Nuffield Tees Hospital and BMI Hospitals group, for which he sits on the Medical  
Advisory Committee at BMI Woodlands Hospital. 
 
Mr Fagan has a wide-ranging experience and background in orthopaedic and trauma  
surgery with sub-specialisation in spinal surgery since 2004. Within that field he has  
specific experience of managing acute spinal cord injuries, complex adult trauma and  
tumour reconstruction for the unstable spine, managing complex spinal trauma within the 
sphere of multiple trauma and critically injured. He has assessed and managed hundreds 
of cases of cauda equina whilst on call for the NHS. 
 
Daniel has expertise with patients with degenerative spinal disorders and has  
significant experience in advanced adult reconstruction, routinely providing minimal  
access surgery for back-pain and sciatica. A large part of his practice is the surgical  
treatment of conditions giving rise to low back and neck pain in adults. He was also an 
early adopter of minimal access treatment of osteoporotic fractures of the spine (with  
vertebral body augmentation) and has three publications in this area. 
 
He continues to provide spinal care for sporting injuries to elite sportsmen, including 
players of professional football clubs and the British Horseracing Authority. 
 
He has 10 years of experience of producing condition and prognosis medicolegal  
reports and more recently, breach of duty and causation. In particular, he is happy to  
provide expert opinion in cases of spinal trauma, post injury back or neck pain, cauda 
equina syndrome and breach of duty in regard of spinal surgery or treatment. 
 
Tel: 07539 330 360 
Email: secretary@spineart.org - Web: www.spineart.org 
SpineArt Ltd, PO Box 1057, Yarm, Stockton on Tees, TS19 1YA 
Area of work: UK & Ireland

Mr Caspar Aylott 
Consultant Spine Surgeon 

B.Eng(Hons), MBChB, MRCS, FRCS(Tr & Orth), DM 
 
Mr Caspar Aylott is an Internationally trained Consultant Spinal Surgeon practising at The UK 
Spine Centre (London) and Cheltenham Spine Clinic (Cheltenham). He is uniquely dual qualified 
in Engineering and also has a Doctorate in spinal biomechanics.Appointed Orthopaedic Spine 
Consultant in 2010 he has extensive on call experience in managing all types of orthopaedic 
trauma. His expertise in spine encompasses the conservative and surgical management of most 
back problems, including spinal trauma, disc herniation, degenerative disc disease, spinal stenosis, 
neck and back pain, sciatica and osteoporotic spine fractures. He also specialises in rehabilitation, 
minimal access surgery, injections, fusion, non-fusion motion-preserving techniques, and balloon 
kyphoplasty for spinal fractures.  
Mr Aylott has a special interest in Cauda Equina Syndrome having co-authored one of the largest 
UK studies on CES and outcome, published in Spine (highest impact journal): 
‘Cauda equina syndrome: the factors affecting the outcome of 42 patients  
with a mean follow- up of 5 years’  M J H McCarthy, C E W Aylott, M P Grevitt,  
M C Bish- op,  J Hegarty. Spine Journal 2007; 32 (2): 207-217 
 
Mr Aylott has nearly 10 years of experience in medico-legal work and fully understands the 
responsibilities of an Expert.With International Fellowship training in Spine and FRCS Trauma and 
Orthopaedics, he accepts medico-legal instruction with a focus on orthopaedics and spine. His 
additional post-graduate qualifications inform an in depth knowledge of accident forces and 
mechanisms of injury. 
 
He has given Expert evidence in Court and at a regulatory hearing at the General Council on 
CES. Ratio of instruction is approximately 70/30 claimant/defence and includes clinical negligence 
work. Interviews with clients are always longer than one hour and never rushed.All reports are 
written from scratch with no copy, paste or shortcutting templating programs. Reports are 
comprehensive, and evidence based, and comply with Part 35 Civil Procedure Rules. 
 
Office:  Imperial House, 3 Montpellier Parade, Cheltenham, GL50 1UA  
Consulting addresses: 
Cobalt Health, Linton House, Thirlestaine Road, Cheltenham, Gloucestershire, GL53 7AS  
The UK Spine Centre, The Harley Street Hospital,19 Harley St, London, W1G 9QJ  
Practice Manager Victoria Clarke  
Tel: 01242 371281 - Mobile: 07884 004198 
Personal Email: caspar@doctors.net.uk  
Work Email: victoria@cheltenhamspineclinic.co.uk 

Pain Management 
Dr Robert Baylis 
MBBS MSc FRCA FFPMRCA 

Consultant  in Musculoskeletal and Pain Medicine  
 
Dr Baylis is a fully revalidated NHS consultant and has been providing specialised  
medicolegal opinions since 1998.  He is trained in providing thoroughly researched  
and well-structured medico-legal reports that meet the requirements set out in CPR35, 
PD35, and Guidance for the Instruction of Experts in Civil Claims 2014. 
 
He specialises in high value, complex personal injury and clinical negligence cases and 
has personal experience of giving evidence in court. 
 
Services Offered 
Pain Management reports relating to 
Causation and prognosis Disability assessment  
Treatment planning and costing 

 
Areas of Expertise: 
Spinal trauma Musculoskeletal trauma 
Nerve injury Neuropathic Pain 
Complex regional pain syndrome (CRPS) Chronic Pain Syndromes 
Pain associated disability 
 
Dr Baylis is based in the South of England.  
Domiciliary appointments are available upon request.  
CONTACT: 
Mrs Pippa Williams 
38 Green Lane, Clanfield, Waterlooville Hants  PO8 0JX 
Tel: 07947 781550 
Email: practicemanager.pippa@virginmedia.com



E X P E RT  W I T N E S S  J O U R N A L       52 J U N E  2 0 2 1

Foraminal Disc Prolapse - A Case Report 

Introduction 
Injury to the spine comes in many forms, and the lo-
cation of pain or sensation experienced by the patient 
can often be located away from the site of trauma. This 
can create difficulties for diagnosis, which sometimes 
delays effective and appropriate treatment.  One such 
type of injury is a foraminal disc prolapse. This varia-
tion of disc prolapse accounts for between 7% and 
12% of lower back (lumbosacral) disc protrusions [1]. 
It occurs when a disc becomes compressed and bulges 
into the spinal column, blocking part, or the entirety, 
of a foramen.   
Foraminal disc herniations can cause a high level of 
pain when compared with the more common subar-
ticular and central herniation. These intensely 
painful symptoms can be experienced as radiating 
away from the locus of injury and into the leg [1]. 
Neurological deficits are also usually common in pa-
tients with this injury [1]. Frustratingly, foraminal 
disc herniations are harder to detect through con-
ventional MRI than medial herniations [2]. The dif-
ficulty in identifying the prolapse via imaging causes 
delays in the diagnosis, treatment, and resolution of 
the herniation, thus prolonging the patient’s dis-
comfort and increasing their risk of neurological 
deficits. Foraminal herniations can also take more 
time to resolve, with surgical intervention typically 
less successful than other herniated discs [1]. 
 
The index case 
We present a case of a 67 year old female who expe-
rienced an injury at work in February 2018. She was 
pushing a trolley carrying approximately 20kg of 
wooden blocks. The track was uneven and the trolley 
became unsteady. She twisted her back whilst trying to 
prevent the trolley and its contents from falling down. 
She experienced mild pain in the lumbar spine and 
left groin/hip area.   
She consulted with her GP the following day and, 8 
days after the accident, contacted an out of hours 
health service. The symptoms in the hip and thigh be-
came more severe. In view of the continuing groin 
pain, she was assessed for a hernia, which was ruled 
out. The patient was also prescribed physiotherapy 
treatment. Initially the focus was on the left hip and 
pelvis as the cause of the patients’ symptoms. Only 
after some delay was an MRI scan of the lumbar spine 
performed which then identified the left L2/3 foram-
inal disc prolapse (see figure 1).    
 
 

The patient was later recommended for a nerve root 
steroid injection which provided only minimal bene-
fit. Unfortunately, she continues to experience severe 
pain 3 years after the accident. Her ongoing pain lim-
its her functionality and quality of life. She is also re-
liant on medications to manage her discomfort.  
Discussion 
There are differences in characteristics between a lat-
eral and medial disc herniation, which can be assessed 
to help obtain a correct diagnosis. For example, me-
dial disc prolapses are the most common cause of foot 
and ankle pain, but lateral (outer) disc prolapses may 
cause pain in the hip, thigh and knee. In the present-
ing case, the intense hip pain experienced by the pa-
tient focussed the attention to the hip rather than the 
spine, when it may have in fact indicated that a lateral 
prolapse had occurred. Furthermore, patients who 
experience lateral disc herniation are usually over the 
age of 55, whereas medial disc herniation is more 
common in people in their mid-forties [1]. It is as-
sumed that the bending and twisting movement may 
cause the foraminal disc prolapse [1].    
Both lateral and medial herniations cause similarly 
low rates of weakness in the leg muscles [1]. However, 
lateral disc herniation has been found to cause more 
severe, unremitting leg pain and greater occurrence 
of abnormal sensations (sensory dysesthesia) [1, 3, 4]. 
This increased frequency of radicular leg pain is be-
cause lateral disc herniation, when compared to a me-
dial prolapse, causes more direct mechanical 
compression of the nerve root or dorsal root ganglion 
[1] (see figure 2). Patients with foraminal disc hernia-
tion are also likely to experience only minimal back 
pain but may have proximal hip pain radiating into 
the thighs and knees [3]. This proximal pain needs to 
be differentiated from hip and knee pathology 
through appropriate imaging studies [3].   
The main locations for foraminal disc prolapse are be-
tween L4/L5, and L3/L4 [3]. They are also sometimes 
found at L5/S1 [3]. In this case, however, the patient 
experienced the disc prolapse between L2/L3. The 
unusual location of the patient’s foraminal disc herni-
ation may have contributed to the delay in identifica-
tion and diagnosis. However, the patients referred hip 
and groin symptoms could have indicated that the 
prolapse existed higher in the lumbar spine. Disc 
space narrowing at the L2/L3 levels has been signifi-
cantly associated with hip pain in women [5]. Con-
versely, the existence of disc space narrowing at the 
lower levels, including the L3/L4/L5/S1, has not been 
significantly associated with pain in the hip [5].  

Mr. George Ampat, Consultant Orthopaedic Surgeon,  
Research Assistant: Mr Jonathan Sims. Executive Assistant: Miss Susan 
Williams research@ampat.co.uk  
Consent was obtained from the patient for this publication. The patient also read through 
the manuscript and provided her own comments and reflection which are included. 
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The patients delay in diagnosis may have also been 
caused by the reduced sensitivity, specificity, and ac-
curacy of a conventional MRI scan when identifying 
lateral disc prolapses. For instance, in making the di-
agnosis for a foraminal herniated disc, conventional 
MRI’s have been reported to have sensitivity of about 
56.7%, specificity of 85% and accuracy of 68% [2]. On 
the other hand, angled sagittal MRI’s, which are ori-
entated in a way that allows a more direct view of the 
foramen, have been shown to have 96.7% sensitivity, 
95% specificity and 96% accuracy and when used to 
diagnose this type of disc prolapse [2]. 
 
Furthermore, neurological deficits, including motor, 
sensory and reflex findings are seen in over 75% of 
foraminal disc herniation cases, providing good indi-
cators when attempting diagnosis [3]. Neurological 
signs for lateral herniations from L1 through to L5 
may include a positive reversed femoral stretch test or 
Lasegue manoeuvre, reduced/absent patellar re-
sponses, iliopsoas and/or quadriceps weakness (L1 ± 
L4 roots), and proximal sensory changes [3].   
In addition, patients with lateral disc herniation have 
poorer outcomes when compared to those with me-
dial disc herniations [1]. For example, over half of 
surgeries in patients with medial disc herniations are 
successful, whereas almost three quarters of patients 
with lateral disc herniations who undergo surgery 
have a failed procedure [1]. Besides, Rust and Olivero 
found that 71% of patients with lateral disc herniations 
do not actually require surgery [6]. Nevertheless, the 
presence of neurological deficits may increase the in-
dication for surgical intervention [3].   
Unfortunately, nerve damage, as a result of the direct 
compression of the narrow neural foramen causes 
persistent pain even after treatment, irrespective of 
the treatment method [1]. Additionally, herniated 

fragments into the root foreman narrow the space, 
preventing medication from distributing effectively 
[7]. Moreover, even surgical decompression may not 
restore normal nerve function [4]. Therefore, early 
identification and treatment is essential in reducing 
the chance of severe nerve damage, nerve pain and 
neurological deficits.   
Comments by the patient 
‘I felt that the professionals did not understand the 
level of relentless pain being experienced. Burning like 
the worst sunburn and pins and needles, electric shocks 
and soreness like a graze. There was nothing to actually 
see, no VISIBLE reason for the pain. It dictates what I 
can wear, trousers have to be loose and jeans are im-
possible because they aggravate my thigh pain.  
Gabapentin, prescribed after around 18 months with 
Duloxetine does provide some relief. It’s sometimes 
hard to function the next day when being awoken 
with this pain’.  
Conclusion 
Our case study shows the difficulties in the identifica-
tion and treatment of foraminal disc prolapse. It also 
emphasises that patients can experience a significant 
delay in diagnosis, followed by largely unsuccessful  
operative or injection treatment.   
In order to overcome the delay in diagnosis, the         
characteristics of a foraminal disc prolapse can be con-
sidered by healthcare professionals who have a patient 
presenting with minimal axial back pain, proximal 
pain in the hip, thigh or knee pain. In these cases, 
awareness of the possibility of a foraminal disc pro-
lapse should be considered. The age of the presenting 
patient may also indicate the type of prolapse experi-
enced. Older adults over the age of 50 who present 
with these symptoms may be investigated for a lateral 
herniation, if no medial herniation is observed 
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through investigations. This is especially so if the pa-
tient’s pain occurred after attempting a lateral or ro-
tational movement, as this indicates a lateral prolapse 
has occurred, rather than a central herniation.   
With regards to treatment, outcomes will vary from          
patient to patient. However in many cases it may be 
more prudent to explore non-operative multimodal re-
habilitation. This is especially apparent when consider-
ing the large failure rate of surgery when used to treat 
foraminal disc herniations. Fortunately, core strength-
ening, and lumbar stabilization exercises can help 
strengthen the multifidus, reducing pain and restoring 
function in patients with lateral disc herniation [8].   
To view a short video on disc prolapses and how 
they naturally resolve please watch the following 
video by Mr George Ampat 
https:youtube.be/ELe7c22Gyjw  
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Back and Spinal Injuries Vs. ‘Wear & Tear’ 

We represent clients who have suffered all types of back 
and spinal injuries. Sometimes their injury is caused by 
an incident which by its very nature is likely to result in 
serious damage, such as a high speed car crash. In 
other cases the cause may initially appear much more 
harmless and yet have just as serious  consequences.  
Most people with a spinal cord injury will experience 
chronic pain which can impact on all aspects of their 
life. It could prevent them from going to work, seeing 
friends or participating in sports and hobbies they en-
joyed before. Other symptoms might include loss of 
sensory functions or control of their arms, legs and/or 
body.  
The two most common causes of spinal cord injury 
are road traffic accidents and falls. The amount of 
force or trauma at impact does not always have to be 
substantial. A heavy or awkward fall at ground level 
can result in a whole range of serious injuries,                 
including fractured vertebrae. Similarly an individ-
ual may initially ‘walk away’ from a low speed               
collision, only to find over the next few months that 
their condition slowly starts to deteriorate.  
The root cause of a spinal injury can be complex           
and is a matter medical experts are best placed to 
comment on. A defendant to a claim might try to 
argue that a pre-existing back condition is the actual 
cause of the claimant’s injury/symptoms, such as            

degenerative disc disease where one or more of the 
discs between the spinal vertebrae deteriorate or 
break down (sometimes referred to as ‘wear and tear’). 
In these situations it is important the claimant’s solic-
itors instruct the correct spinal expert, such as a spinal 
neurosurgeon, to report on what impact (if any) an 
underlying condition had on the injuries suffered. 
 
Where the symptoms of a spinal injury take a while to 
develop, there can be a tendency to dismiss a link to 
an earlier accident that initially appeared relatively 
‘insignificant’. However the spine, spinal cord and 
other parts of the back are not the most straightfor-
ward parts of the human anatomy. If someone suf-
fers a back or spinal injury and believes it may be due 
to someone else’s negligence, it is important they in-
struct solicitors who are minded to fully explore the 
cause of their injuries, with the correct medical           
experts where necessary.  
About the author 
Christopher Boughton is an associate lawyer in the 
Medical Negligence and Personal Injury team. 
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Legal Assistant in the Regulatory team, conducting 
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September 2020. 
www.kingsleynapley.co.uk
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What Makes a Successful  
Medical Expert Witness?

In general, the context of this article is pertaining to 
medical experts that deal with cases of personal injury 
and clinical negligence that are more complex and 
have a higher notional value in relation to damages. 
The court expects an expert witness to have an indis-
putable knowledge of the field in question and to have 
no personal interest in the case that might affect their 
judgement and therefore the outcome of the case. 
The instructing parties also expect these qualities, 
along with others such as, the ability to communicate 
clearly, provide efficiency and quality in report writ-
ing, a forensic approach to the examination of all ev-
idence (e.g. medical records, surveillance etc.) and a 
balanced and sensible opinion.   
There are of course many other factors that could de-
termine success, as well as those listed here, but that 
article would be too long to write! 
 
What Is Success? 
For purposes of this article, in no particular order I 
will deem success in terms of the following:  
a. Commercial: experts that are receiving regular         
instructions, generating revenue and profit from their 
medio legal practice.  
b. Ratio: a balanced ratio between claimant and              
defendant work where possible (close to 50:50 if          
possible).   
c. Respect: that the experts themselves are respected 
for their veracity, their forensic, balanced approach 
and for how they use their knowledge and experience 
to produce high quality reports.   
d. Longevity: the ability to develop, maintain and         
sustain the above over a longer period of time.   
 
Commercial  
Not all medical experts enter the role to become        
commercially successful. However, it is one of the               
elements that many experts look for as an outcome, 
particularly as they become more experienced.   
Some factors impacting commercial success are:   
Promotion: the more an expert is discussed, publicises 
their work and promotes their expertise, the more 
likely it is they will be considered by the instructing 
parties. In today’s market, this includes actively en-
gaging with and promoting via email or on social 
media, utilising platforms such as LinkedIn. Ensur-
ing that instructing parties have a truly clear idea of 
the case types and the specific expertise brought to 

bear by an expert, is also important. Instructing           
parties often have brief time frames to operate in and 
so need to have all the information quickly.   
Venues: additionally, the more venues experts can 
offer for appointments, especially when they are 
spread evenly across the country, the greater the  
probability of instruction.  
Cash flow: an often neglected but essential element for 
medical experts to attempt to control. Instructing     
parties will have their own terms for payment that do 
not always synchronise with those of the experts.          
Obtaining payment and keeping on top of money 
owed can be challenging.  
 
Ratio 
Medical experts are usually instructed either via the 
claimant, defendant or as a single joint expert.   
As a general rule, most experts begin their career (in 
personal injury at least) instructed via claimants. The 
instructing party should not matter because of the         
independent nature of the medical expert’s role. 
However, the reality is that a skewed ratio on either 
side can often cause the perception of bias where none 
exists. If experts can work towards a ratio that is more 
evenly split between the two then any inference of bias 
is more difficult to make.   
That being said, it can be challenging to achieve          
equilibrium. Introductions to and instructions from 
the “defendants” (insurers, NHS and their various 
panel solicitors) are not that easy to obtain. Medical 
experts occasionally need assistance to accomplish this.  
 
Respect 
Gaining the respect of instructing parties is a         
different measure of success and is not just related to 
receiving a plethora of instructions. There are other 
factors that lead to this.  
 
Knowledge and experience: Unarguably, one of the 
most important elements to the making of a respected 
expert witness is their knowledge. The key is in the 
title, “Medical Expert”. Without this knowledge how 
can they opine on a case? This knowledge is symbol-
ised by their clinical experience, often by whether they 
are currently working in clinical practice, any educa-
tional credentials and how they are regarded in the 
medical field. Though not essential to still be working 
as a clinician, it is preferred by instructing parties (and 
the court).  

The role of a medical expert witness is a vitally important one. There is an onus on 
them to provide an independent, expert opinion based on their experience, their 
examination of the evidence (often including an examination of an individual) and 
the facts of the case. As such, there are many factors that are needed to become what is 
perceived to be a “successful” medical expert. In this article, Gavin Rimmer, CEO of 
Unity Health group will attempt to break down some of these factors in a little more 
detail. 
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Perhaps the hardest piece of knowledge for an expert 
witness to acquire is understanding their individual 
boundaries and being confident enough to defer to 
another speciality. For example, a pain management 
expert may defer to their psychology/psychiatry coun-
terparts in chronic pain cases when the overriding 
theme is deemed to be a mental disorder/incapacity.  
 
Forensic: The expert’s report is based on the evidence 
provided. Therefore, any well-respected expert would 
be first and foremost, forensic in their examination 
and review of all the evidence.  
 
This includes the examination of medical 
reports/records, diagnostic imaging etc. Reviewing 
surveillance/video evidence where appropriate and, 
of course, in examining the individual claimants when 
necessary. This attention to detail in the research 
phase of the reporting process, helps to ensure that 
the final product is to a standard that would stand up 
in court. The most common (and most successful) way 
to undermine an expert is to highlight where certain 
points of evidence have been ignored or were omit-
ted from their reports. 
 
Balanced: an expert is not instructed to pick a side, 
but to take all disclosed evidence into account and 
opine in the context of the balance of probabilities. 
This includes the ability on occasion, to address coun-
terparts under examination, in an assertive manner. 
That said, the expert must also possess the ability to re-
assess their opinion, in the light of certain new evi-
dence and provide an answer that might not be 
aligned with their original findings. A solicitor/barris-
ter’s aim can sometimes be to manoeuvre the expert 
to give a less assured or wavering response in order to 
diminish their credibility.  

Reporting Process 
The common denominator that the experts who 
achieve these have, is the right support system in place 
and though a balanced and forensic report is the goal, 
there are other factors that need to be taken into          
consideration for this process to successfully occur. 
 
Communication: Whether it is the report itself,          
conducting an examination with the claimant,        
conference with a counsel or explaining a point in 
court; excellent, clear communication is a necessary 
skill for any expert witness. An expert that cannot 
demonstrate this will struggle to inspire confidence in 
their professional judgement.  
 
Their clarity in explanations must also be transferable 
to the reports themselves, including perfect grammar 
and excellent use of the English language. 
 
Organisation: Successful medical experts that are in 
high demand cannot operate efficiently or produce 
multiple, high-quality reports without the involvement 
of other people. As such, good diary management, 
travel coordination, excellent administrative support 
(and especially recently, IT support) are required to 
avoid errors such as double booking, Zoom/Teams 
malfunctions at either end and tardiness for meetings 
with claimants, instructing parties and counsel. The 
administrative support should extend to formatting, 
proofreading, fact checking and finalising reports          
before drafts are sent to instructing parties.  
 
Medical experts that have these building blocks in 
place should go on to attain longevity and have            
successful careers.  
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Area of work: Greater London, Essex and Hertfordshire 
 

Outpatient consultations are also available at: 
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I have acted as an expert witness for both litigant and defendant 
solicitors with subject matter expertise in chronic pain related issues,

since 2002. As part of this work I am available for pro bono telephone
advice prior to instruction by a solicitor. 

I accept work both in the personal injury and medical negligence fields.
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COVID-19 Related Workplace  
Disputes in Employment Tribunal  
 

Unfair dismissal – refusal to wear PPE 
D Kubilius v Kent Foods Ltd: 3201960/2020  
An East London Employment Tribunal recently 
found that the dismissal of a delivery driver for re-
fusing to wear a face mask inside his lorry was fair. 
Employment Judge Barrett concluded that the 
Claimant’s deliberate refusal to comply with a health 
and safety instruction was a serious breach and 
amounted to misconduct warranting dismissal. 
 
The Claimant had been making a delivery to a site in 
East London, where he was repeatedly asked to wear 
a mask inside the cab of his HGV as part of the new 
COVID rules. The Claimant refused and “dug his 
heels in” saying he was in his cab and he didn’t have 
to wear a mask. 
 
Judge Barrett acknowledged that “The misconduct  
concerned a single incident of refusing to comply with a PPE 
instruction at a client site” and that although it may have 
been reasonable to provide a formal warning as an 
appropriate sanction, the Claimant’s continued insis-
tence that he had done nothing wrong caused the Re-
spondent to reasonably lose confidence in his future 
conduct. A further relevant factor was the resulting 
client site ban due to the Claimant’s conduct. Ac-
cordingly, the decision to dismiss fell within the range 
of reasonable responses. 
 
This decision appears to be the first published              
decision, of potentially many, regarding health and 
safety disputes between employers and employees. 
Of course, all cases will depend on their own factual 
matrix but indeed the Judgment gives some insight to 
the approach that may be adopted at future hearings. 
 
Interim relief applications 
It is also expected that tribunals will hear an increase 
in dismissal claims regarding refusal to attend the 
workplace due to health and safety concerns. Notably, 
if a Claimant has made a protected disclosure re-
garding health and safety concerns, such dismissals 
may form one of the categories of claim for which in-
terim relief is available to an employee (s128(1) Em-
ployment Rights Act 1996 and s161(1) Trade Union and 
Labour Relations (Consolidation) Act 1992). 
 
Another increasingly popular category of claim for 
which interim relief may be available is for employ-
ees dismissed in collective redundancy consultation 
situations. 
 
 

Employment tribunals are indeed reporting a rise in 
interim relief applications and it is becoming increas-
ingly attractive for the dismissed employee. A likely 
contributor to this rise in applications is the current 
backlog in final hearings and claims being brought to 
a resolution. 
 
In brief, interim relief grants continuation of the con-
tract of employment pending the final determination 
of the case. In practical terms this usually means the 
Claimant will remain a paid employee rather than be 
given a specific right to attend the workplace. Such 
orders are still exceptional and draconian in nature. 
Published tribunal decisions on the issue would cer-
tainly support the view that more applications have 
failed than succeeded so far in 2021. In order for an 
applicant to succeed there are strict steps to follow, in 
particular:  
l The application must be made within 7 days of         
dismissal.  
l The burden of proof is on the Claimant and they 
must show they are ‘likely to succeed’ on all of the issues 
necessary to establish the claim. Case law further in-
dicates that “ ‘likely’ does not mean simply ‘more likely than 
not’ – that is at least 51% - but connotes a significantly higher 
degree of likelihood.” - Underhill J at paragraph 16          
Ministry of Justice v Sarfraz [2011] IRLR 562.  
Nonetheless, defending such applications can be time 
consuming and costly for Respondents. Quick steps a 
Respondent may wish to take when receiving notice 
of such applications are:  
l Check that the Claimant has met the strict 
timescales and that adequate notice has been given of 
the hearing.  
l Focus on any specific weak elements of the claim or 
fundamental disputes of fact.  
l Identify the potentially fair reason for dismissal and 
any evidence to support it. 
 
Despite the continued rarity of such orders being 
granted, it is likely that interim applications will con-
tinue to be made, particularly as more of the UK 
workforce is to return to the workplace over the com-
ing months. A useful takeaway for parties in this situ-
ation may lie within the written reasons given by a 
Judge at the interim stage. The early indication of 
prospects can bring a quicker resolve and stop 
lengthy and costly litigation in its tracks. 
 
www.parklaneplowden.co.uk

As anticipated the start of 2021 has shown an increase in COVID-19 related 
claims being heard at employment tribunals. What type of claims have been 
heard so far and what should we expect to see more of? 
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Successful Claim Following  
Insertion of Incorrect Knee Prosthesis 

At age 16 years, KV was involved in a serious road 
traffic accident. She sustained a fractured right femur 
and ruptured posterior cruciate ligament. The 
femoral fracture was treated conservatively in trac-
tion and healed with a degree of deformity. The pos-
terior cruciate ligament was reconstructed using 
Gore-Tex in 1988. She then had an Oxford lateral 
unicompartmental replacement in 2006. Following 
this surgery she developed increasing problems with 
osteoarthritis and instability.  
On 20 July 2015 she underwent examination under 
anaesthetic/manipulation. The purpose of this 
surgery was to prepare KV for a total knee replace-
ment by removing the screws in her femur and tibia. 
Biopsies were taken and it was noted that KV had in-
stability with a positive pivot shift and posterior cru-
ciate ligament laxity.  
On 28 July 2015 KV was advised that she would need 
a total knee replacement with a posterior restraint 
which would overcome her instability. Surgery was 
eventually carried out on 24 April 2017. A cruciate 
preserving PFC total knee replacement was inserted. 
Following surgery the knee remained painful and un-
stable, meaning that KV suffered a number of falls 
post surgery. At a review appointment on 8 Novem-
ber 2017, KV raised concerns that stems had not 
been inserted as part of the surgery. The surgeon ad-
vised that she was very happy with how surgery had 
gone and with the stability of the knee, however she 
also agreed to refer KV for a bone scan and CT scan.  
At a further appointment on 28 March 2018. KV was 
still suffering from significant pain and instability. She 
was advised that the best way forward would be to 
have a manipulation under anaesthetic as the x-ray, 
bone scan and SPECT CT scan showed no reason for 
the instability. KV was unhappy with the proposed 
course of further treatment and asked for a second 
opinion on a private basis. She saw a private consul-
tant on 18 May 2018. He concluded that KV may re-

quire further surgery in the form of revision to her 
knee. The standard PFC posterior cruciate preserv-
ing knee replacement along with the lack of posterior 
cruciate ligament, damaged medial ligaments and at-
rophied quadriceps was totally unsuitable and was 
causing the instability. On 20 June 2019 KV under-
went revision knee surgery for instability. The surgery 
was paid for privately under private medical cover.  
Whilst KV’s mobility and stability have improved as 
a result of the revision surgery, she is still taking         
Morphine and Diazepam on a daily basis. She is still 
having to use two crutches to get around and spends 
most of the day laying on the sofa. The painkillers are 
required because of the problems caused by the knee 
collapsing over the two year period between the 
surgery in 2017 and the revision surgery in 2019. As 
a result of taking these medications KV is very tired, 
and will often wake multiple times each night because 
of the pain. She has to wear a knee brace a lot of the 
time.  
We were successfully able to obtain £60,000 in com-
pensation for KV as a result of the Defendant’s neg-
ligence. It was our case that the implant used by the 
Defendant was wholly inappropriate and caused the 
need for the further revision surgery. Included within 
the compensation was a recovery on behalf of the pri-
vate medical insurer and the costs that they had to 
pay for the surgery. Liability was denied by the De-
fendant which meant that proceedings had to be is-
sued at Court, however the claim settled before the 
Defendant filed its Defence.  
Author 
Gemma Osgood - Senior Associate  
Gemma helps those who have been victims of medi-
cal negligence and who are looking to seek some sort 
of apology and compensation in order to move on 
with their life. 
www.clarkewillmott.com
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Protecting the Interests of the 
Patient in the Field of Consent 
for Medical Treatment 
Introduction 
“We must start with the assumption that a doctor will act in 
the best interests of the patient….it is perfectly rational for the 
law to facilitate this.”1 Prior to judgments in Montgomery v 
Lanarkshire Health Board 2, Gillick v West Norfolk & Wis-
beck Area Health Authority3 and the introduction of the 
Mental Capacity Act (MCA) 20054, English Law had 
stuttered in its ability to recognise that the interests of 
the patient were predominant with regards to autho-
rising medical treatment. We analyse the extent to 
which English Law recognises such interests during 
the consent process. We consider how the rights of pa-
tients have evolved, how children’s decisions are re-
spected, to what extent religion is determinative and 
we explore how we protect those without capacity.   
Adults with capacity: protecting their interests 
Patients are individuals, with rights to autonomy and 
self-determination5. The “reasonable” and “prudent” 
patient would wish to receive information in a           
manner they can comprehend and would regard as 
significant for them. Whilst they cannot demand treat-
ment they wish to know what will be done to them, 
how it will be done, what alternatives they can choose 
from and what material risks they face. Their beliefs 
affect the relative importance they attach to risks and 
benefits of medical treatment.   
In the past doctors were under no duty to inform pa-
tients about their treatments. Medical paternalism 
perpetuated the notion of “doctor knows best” and 
Bolam6 did little for patients’ interest in consent. In-
formed consent was stifled in part by judicial defer-
ence to the medical profession7. Sidaway8 supported 
the Bolam principle, affirmed the duty of disclosure 
resting with the doctor, and despite Lord Scarman’s 
dissent regarding “the test of materiality” the patients’ 
interests failed to advance. Whilst Lord Woolf ’s       
judgment in Pearce v United Bristol Healthcare NHS 
Trust established the standard on what a “reasonable” 
patient would want to know, it fell short in that the 
arbiter of what to disclose was left to the doctor.9 

Canston J in Birch v University College Hospital 
NHS Foundation Trust proposed that a failure to dis-
cuss alternative modalities of investigation (in this case 
non-invasive MRI angiography) constituted a failure 
of informed consent.10 Slowly the patients’ interests 
were becoming more paramount. Placing the patient 
central to disclosure was emphasized by Lord Steyn 
in Chester v Afshar: if the risks were correctly disclosed, 
the patient may have sought a second opinion and 
thus delayed her surgery and potentially prevented 
her complication materialising.11 

Montgomery v Lanarkshire Health Board reset the bench-
mark of disclosure.12,13 Nadine Montgomery’s choice 
not to have a caesarian section was removed by the 
discussion of the material risks of the consequences 
of shoulder dystocia in a vaginal delivery. This was af-
firmed by Lady Hale’s comment: “she cannot force her 
doctor to offer treatment which he or she considers futile or in-
appropriate. But she is at least entitled to the information 
which will enable her to take a proper part in that deci-
sion”14.There was a failure of disclosure, a failure of 
recognition of her and her child’s interests and a mis-
placed use of therapeutic privilege. The test of mate-
riality, i.e. what a patient would consider in their 
opinion what would constitute a significant risk for 
them was highlighted by Lords Kerr and Reid15. This 
attachment of “significance material risk”, and hence 
a duty to warn of such risk, was also demonstrated in 
Rogers v Whitaker where the complication of sympa-
thetic opthalmia that materialised in this case illus-
trated the weight that the patient placed on such risk; 
losing vision in the remaining eye is a catastrophe.16  
Montgomery shifted the paradigm of the traditional 
doctor-patient interaction, put the patients’ interests 
first and forced the medical profession to provide 
guidance on consent.17,18 Can we improve on Mont-
gomery? We can look to the Health and Social Care 
Act that has heralded duties of candour and pro-
moted transparency.19 The doctor’s role as Lords 
Kerr and Reid commented has now inevitably been 
consigned to merely an “advisory role”.20  
To what extent should a patient’s refusal be        
determinative?21 Is article 8 of the Human Rights Act 
sufficient?22 The standard set out in Malette v Shul-
man23 was echoed by Lord Goffin Airedale NHS Trust v 
Bland: “..the principle of the sanctity of human life must yield 
to the principle of self determination”24 . In those with ca-
pacity if they refuse treatment their wishes must be 
respected as stated by Butler-Sloss LJ in Re MB.25  
Whether patients can make a sensible or responsible 
decision to refuse treatment is irrelevant, they merely 
must demonstrate capacity to make such a refusal.26 
A person is assumed to have capacity unless there is 
evidence to the contrary and must receive informa-
tion that “is appropriate to his circumstances”.27 The         
doctor must not be tempted to equate an “unreason-
able, illogical or immoral decision” with a lack of capacity 
and they must respect that patients have a right to 
make “unwise decisions”.28  The “tail of welfare wagging 
the dog of capacity”29 was plea for rationality in the          
assessment of capacity.In Kings College NHS Foundation 
Trust v C a patient’s decision to refuse dialysis, though 
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the dog of capacity”29 was plea for rationality in the          
assessment of capacity. In Kings College NHS Founda-
tion Trust v C a patient’s decision to refuse dialysis, 
though unwise, was upheld, as she did not want to 
grow old and lose “her sparkle”30. However there are 
dangers in respecting the short-term autonomy of a 
frightened and distressed patient; Shimon Glick 
pointed out: “autonomy is of no use to a dead person”.31 
We have to be careful that undue influence does not 
also underlie a refusal. In Re T a mother’s religious 
influence was overridden in respect of her daughter 
refusing a blood transfusion.32 Indeed Lord Donald-
son MR indicated religious influences can be “much 
more compelling”; a point alluded to by Staughton LJ in 
recognizing that “every decision is made as a result of some 
influence”.33 What of refusals in pregnancy? Is the un-
derlying agenda to protect the foetus, and provide 
the obstetrician with a flak jacket?  If this is the case 
should we ignore the autonomy of the mother com-
pletely and equate refusal with a lack of capacity, 
moral repugnance, and permit her treatment under 
section 4 of the MCA 2005?34 In St. George’s Healthcare 
NHS Trust v Sautonomy vs. medical paternalism              
was tested with the former emerging as “supe-
rior”35.Judge LG concluded “..an unborn child is not a 
separate person from its mother. Its need for medical assis-
tance does not prevail over her rights.”36 A mother’s right 
to autonomy and self-determination is sacrosanct.37 
 
The child: Interests, Gillick competence, refusal of 
treatment and religon 
In obtaining consent of a child (a person under 18 
years of age) their welfare must be paramount.38             
The doctor is provided a “flak jacket” from the          
responsible parent, the courts, if the child is over 16 
by the child themselves under the Family Law Re-
form Act (FLRA),39 or if less than 16 if they are Gillick 
competent.40 The MCA 2005 only acts for those above 
16 lacking capacity.41,42 Ideally a child, if unable to 
consent, are still encouraged to provide their “accep-
tance”.43 Parental responsibility exists for the benefit 
of the child and welfare of the child.44  
What of those with competence under 16, the “ma-
ture minor”? Gillick v West Norfolk AHA was a land-
mark case and allowed the mature child under 16, 
the “Gillick competent child” to consent indepen-
dently of parental authority in the matter of contra-
ception.At what point is competence obtained? Lord 
Scarman showed it is when ‘the child achieves sufficient 
understanding and intelligence to enable him or her to un-
derstand what is fully proposed.” The word “fully” is at 
odds with Lord Fraser’s phrase to merely “understand 
the doctor’s advice” and confabulated what competence 
constituted.37  
Gillick was intended to be comprehensive, but the 
scope of its authority lacked clarity.48 Its wide applica-
tion has arguably jeopardised children’s autonomy.49 
The judiciary has been reluctant for children to make 
determinative decisions. If competence was declared 
in a mature minor these considerations were often 
overridden in favour of best interests decisions. For 
those children that failed to meet thresholds of ma-

turity and competence the welfare of the child was 
protected and decisions made on their behalf.  It was 
easy for the judiciary to find a child incompetent; they 
adjusted the standards accordingly.  The minor was 
thus expected to have a higher level of understand-
ing that many adults may not themselves have at-
tained. It would seem therefore that welfare concerns 
overshadowed the recognition of autonomy of the 
mature minor. Lords Fraser and Scarman viewed 
Gillick as a vehicle that supported the mature minor 
to make a “right”, “sensible” or “wise” decision, but 
was less supportive when a competent child was seen 
to make a “wrong” decision, i.e. refusal.50 Central to 
Gillick was whether parental rights should be termi-
nated for the mature minor. Lord Donaldson was not 
supportive of this view; Lord Scarman took the op-
posite view, whilst Lord Fraser was more circum-
spect.51 With Gillick does parental responsibility also 
cease? That is does Gillick competence extinguish Ar-
ticle 8 of the Human Rights Act, negating the parents 
respect for private, family life and autonomy?52 It is 
easy to forget minors, however competent, are still de-
pendent on and are influenced by their families. We 
must then ask is Gillick fit for purpose?53 Should             
determination of competence be exchanged for an 
assessment of capacity, and for all children should not 
the MCA 2005 apply when they lack capacity?54 
 
Parental authority exists for the benefit not to the 
detriment of children.55 The “small group of important  
decisions” as coined by Dame Butler-Sloss includes        
circumcision56 and vaccination, and there is GMC 
guidance on this. But whose interests are being 
served: the child or the parents? Where the parents 
agree with each other, consent lies within a zone of 
parental control and the court will not impose its 
views. There is a caveat within vaccination: when par-
ents disagree or have divergent opinions to responsi-
ble medical opinion, the courts will protect the child’s 
best interests. 57,58 
 
English Law does not accord the same rights to chil-
dren as adults in regards to refusal of medical treat-
ment.  The child’s best interests and welfare will 
always be the priority of the courts, especially when 
the choices are life threatening. Ward J stated that the 
court “should be slow to allow an infant to martyr him-
self”59. In Re W despite the wishes of the child (to 
refuse blood) the courts would not allow the child to 
be placed in a position to harm their welfare.60 
 
If a child can provide “informed consent” why can’t 
they also provide “informed refusal”? It seems illogi-
cal that for a child a right to agree is not accompanied 
by a right to disagree. The courts argue the more 
complex the decision regarding refusal the more 
likely the child is likely to have their competence, or 
understanding of the consequences of refusal (e.g. 
death) challenged. This could be argued to be breach 
of their rights under articles 5 and 14 of the ECHR.61 

In a young child it follows that if their sense of un-
derstanding is not developed then consequences of 
what a refusal comprises may not be appreciated. 
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There are exceptions, such as Hannah Jones, a 12 
year old who was permitted to refuse a heart trans-
plant.62 For a mature minor they too may fail to ap-
preciate the seriousness of refusal. In any event the 
bar to determine competence can be merely raised, 
and thus render them not Gillick competent. We have 
to interpret these decisions with caution: Gillick was 
never intended to confer on the child the right to 
refuse treatment. This may seem to be in direct con-
flict with section 38(6) of the Children Act, which en-
dorses the statutory right of a child to refuse 
treatment where he has “sufficient understanding to 
make an informed decision”.63 In life-threatening cases 
the courts will be reluctant to hold a child “Gillick 
competent”64 often seen when religion is the basis for 
refusal.65,66 In Re L there was the notion that a reli-
gious upbringing somehow limited the understand-
ing of a 14 year old.67 It could be argued those with 
deeply held religious views have a more acute sense 
of understanding of death. 
 
Those above 16 face a more difficult challenge. They 
may be competent and fully appreciate the conse-
quences of their refusal. Controversy arises whether 
section 8 of the FLRA gives the right for a child above 
16 to refuse treatment, in these circumstances con-
sent can be obtained from their parents or 
guardians.68 In Re W (A Minor) the question before 
the court was whether statute or Gillick gave the c       
hild the power of veto.69 The court held in this            
case neither did. In Re P (A Minor), “John”, a 16 year 
old rejected a blood transfusion on religious 
grounds.70 Johnson J identified “weighty and compelling 
reasons” to respect John’s refusal, as he found him to 
have capacity and therefore could benefit from ap-
plication from section 8 of the FLRA, but felt that it 
was deemed in his best interests to receive treatment 
with blood. Society makes the assumption that all chil-
dren lack insight into death and fail to understand 
the wider ramifications of their refusal on family.71 

The notion that a child cannot refuse treatment at 17 
years 364 days but can one day later if he/she has ca-
pacity as an adult seems incongruous. 
 
Parental refusal of treatment or acceptance of with-
drawal of care for a young child often presents some 
of the most difficult challenges, especially when the 
child’s life is at risk and religious views are pervasive.72 
In three cases involving parental treatment refusal 
and Jehovah’s witnesses being the basis for refusal 
permission for transfusion was granted.73,74,75 In each 
case the best interest of the child will be most 
paramount. The press can also influence public opin-
ion and it is vital that the interests of the child are pro-
tected, often by the courts.76,77  
The Mental Capacity Act (MCA) 2005: Protecting 
best interests 
Capacity is assumed unless it is established a patient 
lacks capacity,78  but it may be specific to only some       
aspects of a patient’s daily life. The MCA promotes 
supported decision-making79 and wishes the least         
restrictive option for care.80,81 The MCA code of prin-
ciples provides guidance for practitioners and carers82 

and there is guidance regarding court involvement.83  
But doctors have to be wary; they are not absolved of 
negligent practice.84 
 
In those lacking capacity MCA section 4 gives          
discretion to decision-makers on how much weight 
the current and past wishes and beliefs of the patient 
and decision makers should be determinative.85 

Baroness Hale stated their “best interests” are served 
by requiring “so far as is reasonably ascertainable”, that 
the following are considered if they were capable: 
“past and present wishes and feelings”, “ beliefs and val-
ues” that would influence their decision, plus “any 
other factors” they would likely to consider.86 With re-
spect to current wishes and views Munby J in Re M 
warned against applying generic formulae to current 
views; their weight should be “case specific and fact-spe-
cific”.87 This was exemplified in Wye Valley NHS trust v 
B where Jackson J stated that: “the current wishes and 
views were crucial because they were such long standing that 
they were an inextricable part of the person that (he) is”.88  
Similarly past views have great weight attached to 
them. This was exemplified in Ahsan v University Hos-
pitals Trust where Hegarty J wished the defendant to 
receive care that had reflected the religious values she 
had lived by.89 But religious beliefs in these circum-
stances are not always determinative. In Re IH (Ob-
servance of Muslim practice) it was judged that fasting 
would not be in the interests of the patient who suf-
fered from a profound learning disability.90 Past views, 
wishes and feelings may not always be determinative, 
particularly as the courts regard preservation of life as 
a fundamental principle and wishes are not as robust 
as advanced decisions.91 As Jackson J stated “We live 
only once… and the difference between life and death is the 
biggest difference we know. E is a special person, whose life 
is of value. She does not see it that way now, but she may in 
future”.92 
 
Advanced decisions (AD) constructed voluntarily 
when a person has capacity and are above 18, are not 
without their own limitations. If there is doubt about 
capacity or coercion when the decision was made, 
then the AD can be challenged.93 A capacity assess-
ment is not required when making an AD, but may be 
prudent in some circumstances for capacity to be cer-
tified when making an AD. It is required that refusals 
of life saving treatment are in writing signed and wit-
nessed.  The MCA section 25(2) clarifies when an AD 
is no longer valid (for example when capacity is re-
gained)94 and section 25 (4) gives guidance if the pa-
tients current behaviour is at odds with their AD, 
negating the AD.95 An AD cannot be used to refuse 
basic comfort and care or to demand specific forms 
of treatment. However an AD that is too vague may 
also be inapplicable. An AD cannot demand care, only 
refuse it. This was the subject of the judgement in 
Burke v GMC and appeal decision where the wishes 
for continuation of nutrition were at odds with med-
ical guidance.96 There is a risk that a correctly imple-
mented AD can leave a patient in a clinical state that 
is not optimal for them, particularly if medical ad-
vances in the interim have been made. 
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The appointment of a donee through the instrument 
of an LPA (lasting power of attorney) is essentially to 
give as much autonomous flexibility to patients whilst 
they have capacity by having their future affairs dealt 
with by someone they trust.  English Law still imposes 
the caveat of only best interests decisions being per-
mitted; donees have no say in refusing life saving 
treatment unless the LPA states this specifically. LPA 
are not without limitations. Donees are often poor at 
making best interest decisions. An LPA can be ex-
ploited by a donee, if triggered in one area where the 
patient loses capacity it may lead to abuse of other 
areas, e.g. finances. The appointment of a friend or 
cohabiting partner may also cause conflicts to close 
family members if they feel they should be involved in 
decisions regarding best interests.  
 
For both an AD and an LPA if there is concern about 
protecting the best interests of the patient the Court 
of Protection may appoint a deputy, with the intent of 
protecting the best interests of the patient.  
 
Conclusion 
“The interests of the patient must be the predominant inter-
ests to be considered” but “society has obligations to the indi-
vidual, especially the vulnerable individual”.967English 
Law has evolved to improve elements of disclosure 
and recognises the autonomy of the adult with ca-
pacity. The judiciary will ensure that the child’s wel-
fare is paramount even if they are competent to make 
unwise decisions or refuse treatments. English Law 
thus protects those that are vulnerable. Though noble 
in its intent, the MCA and it protection of a patient’s 
best interests may seem to fall short in practical terms. 
AD have to be very clear about what is requested, as 
those tasked with making best interest decisions for 
those without capacity may fail to grasp what funda-
mentally is of importance to the patient.  As far as is 
practical the current and past wishes of the patient 
are considered.  Religious views, although of signifi-
cant importance to the individual, are not always de-
terminative. Increasingly through the application of 
statute and case law medical paternalism is waning 
and giving way to a legal framework that effectively 
supports the patient.  Thus in respect of protecting 
the interests of the patient English Law has evolved 
considerably; but there is still more to do.  
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Adverse Fetal Outcomes  
Following Traumatic Injuries 
During Pregnancy

Introduction 
Trauma in pregnancy is the leading non-obstetric 
cause of death in pregnant women. Although its inci-
dence is not precisely defined, trauma is estimated to 
complicate 7-8% of pregnancies. 
 
Road traffic accidents (RTA) are the most common 
cause of non-obstetric trauma. Other causes of 
trauma in pregnancy include assaults, falls and do-
mestic violence.The immediate adverse effects on the 
fetus are well documented. More recently there has 
been growing awareness about the possible long-term 
effects for the fetus as a result of trauma. Trauma to 
the pregnant women is unique in that minor injury to 
the mother could still be a significant injury to the un-
born child.   
Anatomy of the uterus of a pregnant woman 
The uterus is a muscular hollow pear-shaped organ 
situated in the midpelvis. During the course of the 
pregnancy, it grows in capacity from 5 ml to 5 L and 
as much as 10 L. In the first 12 to 14 weeks of the 
pregnancy the uterus is still low in the pelvis. The 
uterus grows upwards and outwards, and after 14 
weeks it is an abdominal organ losing the protection 
of the pelvic bones. As pregnancy advances, the uter-
ine wall will progressively become thin and suscepti-
ble to injury. At the level of cervix the uterus is 
supported by ligaments attached to the bones of the 
pelvis. Otherwise the uterus of a pregnant woman is 
unsupported by any adjacent structure.   
The placenta is a vital organ in pregnancy. It trans-
fers blood from the mother to the fetus, providing it 
with nutrients and oxygen, and filters outwaste prod-
ucts from the fetal blood. It is roughly circular in 
shape and is attached to the wall of the uterus by fin-
ger-like projections which contain numerous blood 
vessels. The interface between the uterus and the pla-
centa is weaker than either of the two layers. 
 
The amniotic membrane lines the inner surfaces of 
the uterus and the placenta forming a sac which con-
tains the fetus and the amniotic fluid. The fetus is rel-
atively protected by the shock-absorbing properties 
of the amniotic fluid.  
 
Adverse fetal outcome 
Fetal outcome following trauma depends on the age 
of gestation of the fetus, the type and severity of 
trauma and the extent of disruption of the normal 
uterine and fetal physiology. 

In RTA, injuries are determined not only by the mag-
nitude but also by the direction of the impact of colli-
sion. A frontal collision involves an abrupt stop, 
causing a car occupant to collide with the windshield, 
airbag, dashboard or steering wheel. During a side-
impact collision, the occupant is accelerated side to 
side or thrown across the vehicle. In rear-impact          
collision, the occupant is accelerated forward. Accel-
eration-deceleration forces will cause shearing move-
ment between the uterus and the placenta resulting in 
serious bleeding from the vessels between the two          
organs. An unrestrained occupant may be ejected         
resulting in the most serious injury. 
 
Adverse fetal outcomes following trauma in      
pregnancy are summarised in  
box no: 1. below  

Adverse fetal outcomes following  
trauma in pregnancy  
1. Miscarriage 
2. Placental Abruption 
3. Preterm Labour 
4. Direct fetal injury 
5. Uterine trauma 
6. Fetomaternal haemorrhage 

 
The full period of a pregnancy ranges from 37 to 42 
weeks. This period is divided into three trimesters, 
each lasts between 12 and 14 weeks. 
 
During the first trimester, the uterus is protected 
within the pelvic bones. Trauma that would lead to 
miscarriage in the first trimester is usually severe. An 
example would be major trauma in which the mother 
suffers haemorrhage and shock leading to depletion 
of the blood supply to the fetus which is associated 
with first trimester fetal demise and subsequent mis-
carriage. In general, miscarriage in pregnancies due 
to other various causes is a common event occurring 
in 1 in every 5 to 6 pregnancies. While trauma can 
cause first trimester pregnancy loss, it is rare in com-
parison with other causes of miscarriage.  
 
Trauma occurring during the second and third 
trimester has different clinical consequences than 
during the first trimester. First trimester minor 
trauma is not usually threatening to pregnancy. Dur-
ing the second and third trimester, even relatively 
minor trauma, such as a blow or a fall, can have           
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significant adverse effects on a fetus (Sciff MA et 
al,2002 & Fries et al, 1989). This is unsurprising con-
sidering the vulnerability of the fetus and its sensitiv-
ity to any changes in feto-maternal circulation. Nine 
out of ten traumatic injuries during pregnancy are 
classified as minor, and importantly, between 60-70% 
of fetal losses following trauma result from minor in-
juries (El Kady et al, 2004). 
 
Placental abruption, whereby the placenta peels away 
from the inside of the uterine wall, is a serious life-
threatening complication of trauma to pregnant 
woman. Abruption results from either direct pressure 
effect on the placenta or from the shearing effect at 
the site of placental attachment. This can occur dur-
ing accelerative-decelerative forces in RTA which lead 
to the relatively elastic uterus to become displaced 
from the relatively inelastic placenta. The detached 
area bleeds and the detached part of the placenta no 
longer functions to supply oxygen to the fetus. If the 
placental abruption results primarily from decelera-
tive forces, the external signs of trauma (over the ab-
domen) may be minimal. Direct trauma leading to 
placental abruption has been reported to occur if the 
seat belt is incorrectly sited over the abdomen 
(Butchsbaum, 1986). The majority of post-traumatic 
placental abruptions occur immediately following the 
trauma. Late placental abruption is rare, but the lit-
erature includes reports of cases which presented 
with abruption more than 5 days following the acci-
dent (Eckford et al,2016). A retroplacental 
haematoma would form at the time of the accident 
and either increases in size gradually or results from 
a secondary haemorrhage from adjacent compro-
mised placental tissue.  
 
Stress of the trauma can provoke premature labour. In 
these cases, regular uterine contractions begin shortly 
after the trauma and progress steadily and result in de-
livery. Premature rupture of membranes can also 
occur and usually result in a premature delivery. A 
baby delivered prematurely may suffer with significant 
morbidities such as breathing difficulties, risk of bleed-
ing from fragile blood vessels into the brain or severe 
inflammation of the tissues of the intestines. 
 
Direct fetal injury is a rare but serious risk. Head 
trauma is the most common direct fetal injury. The 
head is the largest portion of the fetus, thus the most 
vulnerable organ. It is thought that, in RTA, head 
trauma results from being compressed between the 
maternal pelvic bones and the steering wheel or dash-
board. Direct fetal injury has also been reported after 
minor blunt domestic trauma to the abdomen (Taha 
et al, 2013). 
 
Uterine injury resulting in either rupture or lacera-
tion is very rare, but with an almost definite fatal out-
come for the fetus. A high amount of force is required 
to cause a uterine rupture, and this is usually associ-
ated with pelvic fracture. It can occur from direct 
compression by the steering wheel or dashboard, with 
more risk if the pregnant woman is unrestrained. 
 
 

Trauma may also result in fetomaternal haemor-
rhage. Fetomaternal haemorrhage is the loss of fetal 
blood cells into the maternal circulation. Normally the 
maternal and the fetal circulation are kept from di-
rect contact with each other, with gas and nutrient ex-
change taking place across the membrane in the 
placenta. Feto-maternal haemorrhage occurs when 
the integrity of this membrane is compromised, most 
commonly due to trauma. The membrane will cease 
to function as a barrier and fetal cells may come in 
contact with and enter maternal vessels. This phe-
nomenon may result in significant morbidity and 
mortality to the fetus. The fetal blood may contain a 
type of protein called ‘Rhesus Factor’ which, if absent 
in the mother, will prompt her immune system to 
produce antibodies. These antibodies, in turn, will 
pass through the placenta to the fetus and will lead 
to damage to its red blood cells, often with serious 
consequences.  
 
In women who require hospitalisation following RTA, 
the majority will go home undelivered. In a study by 
Schiff et al, 2005, 83% were discharged and 17% de-
livered. For those women who are undelivered there 
is still increased risks of fetal adverse outcomes in-
cluding low birthweight infants, stillbirths, placental 
abruption, fetal distress and greater chance of subse-
quent delivery by caesarean section. This could be 
secondary to subclinical partial abruption that occurs 
at the time of the original insult, manifesting itself at 
the time of delivery. In view of these potential risks, 
those women will require increase antepartum 
surveillance for the remaining period of their preg-
nancy and during delivery. 
 
There has been growing awareness about the possible 
long-term effects for fetuses as a result of trauma. Ev-
idence suggests that there is a link between trauma 
sustained in RTA and the incidence of cerebral palsy 
in neonates (Redelmeier et al, 2016). Direct acute in-
jury, preterm labour and maternal hypotension have 
been suggested as potential pathological mechanisms 
for hypoxic brain injury to the fetus. 
 
Prevention of injury in road traffic accidents 
Pregnancy can be considered a period of heightened 
vulnerability, not only for the growing fetus but also 
for the mother. Many women refrain from wearing 
seatbelts during pregnancy as they find them un-
comfortable or out of fear that they may cause injury 
to the baby. These behaviours demonstrate insuffi-
cient awareness amongst pregnant women, an issue 
which should be addressed in prenatal counselling.]  
Seatbelts are one of the most important methods by 
which we reduce the risk of adverse fetal outcomes.        
It has been demonstrated that in women who are 
properly restrained, adverse fetal outcomes occurred 
in 29% of motor vehicle crashes compared to 50% in 
those women who were improperly restrained 
(Klinch et al, 2008). In a correctly worn seat belt, the 
lap belt should be placed as low as possible under the 
prominence of the abdomen and the shoulder belt 
should be positioned off to the side of the uterus,          
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between the breasts and over the mid line of the         
clavicle. Placement of the lap belt over the dome of 
the uterus significantly increases pressure transmis-
sion to the uterus and has been associated with sig-
nificant fetal injury. Air bag deployment reduces 
injury to pregnant woman and does not increase the 
risk of adverse pregnancy outcomes (Sciff MA et al, 
2010). In a review of 30 women who were involved in 
RTA, there was no association with airbag deploy-
ment and placental abruption (Metz et al, 2006). 
Pregnant women should sit at least 10 inches from 
the steering wheel, which in turn should be tilted to-
ward the chest, away from the abdomen.Through 
greater awareness and simple educational interven-
tions, it will be possible to maximise safety on the 
roads for pregnant women.  
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The Surgeon’s Guide to Staying Out of Court 

There are a number of regular themes in Medical 
Negligence work in Urology.  This brief article shares 
the author’s experience in writing reports on this area 
over the last 17 years.  
Whilst a lot of reports in Medical Negligence work 
appear due to a clear breach of duty, in the author’s 
opinion many are not.  
Oftentimes patient dissatisfaction can turn from a 
hospital complaint, and then onwards towards a civil 
claim.    
How can this chain of events be broken?  
In many cases the problem (if there is going to be 
one) starts with the initial doctor-patient consultation.  
This will often get off to a good start if the Surgeon 
greets the patient with a smile (and prior to Covid 19 
a handshake!), and asks how their journey to the          
hospital went.  
Whilst this might be another busy day for the             
Surgeon, for the patient it is possibly their one             
opportunity to get across their version of events. It is 
important for them to be heard, and therefore vital 
that the clinician listens with empathy and, most           
importantly, without interruption.  
 
One pearl of wisdom gained by the author from a 
course on preventing litigation was, “Patients don’t 

care how much you know, until they know how much 
you care”.  
When it is the Surgeon’s turn to speak it is important 
to communicate in clear simple language, and to 
allow time for questions from the patient. Use of           
patient information sheets is highly recommended, 
particularly when it relates to an explanation about a 
forthcoming surgical procedure. Clear contempora-
neous notes are a vital source of information when it 
comes to defending a claim.  
If an operation is scheduled then best practice           
suggests that consent should be taken in the outpa-
tient clinic. However most clinicians will recognise 
that this is often not possible in the context of a busy 
outpatient clinic.  
The letter to the GP is a vital part of the communica-
tion process. It is imperative from the Surgeon’s            
perspective that the letter contains all details of the con-
versation that took place with the patient. If a surgical 
procedure is planned then a record of the discussion 
with the patient about the risks of the procedure should 
be part of the clinic letter, and acts as an important 
record source should there be a later medical         
negligence claim relating to the consent process. 
 
The case of Montgomery v Lanarkshire in March 
2015 changed the law of Consent.  Much has been 
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written on this subject and the author recommends 
that all Surgeons make themselves aware of the ram-
ifications of the judgement in this case.  The Royal 
College of Surgeons guidelines on consent are a good 
starting point (https://www.rcseng.ac.uk/standards-
and-research/standards-and-guidance/good-practice-
guides/consent/).  
One of the most important points about consent is 
that it should be written and recorded.  Most avail-
able consent forms need to be filled out by the Sur-
geon, and it is vital that all material risks are recorded 
in the relevant section.  Too often in medical negli-
gence cases this section has been left blank!  The use 
of procedure specific forms, such as those produced 
by the British Association of Urological Surgeons, are 
helpful in this regard.  
Evidence suggests that doctors who explain things 
clearly, give plenty of information, are caring and 
kind, and who spend time with their patients, are less 
likely to be the subject of a complaint by a patient.  
When a complaint does occur it is important that Sur-
geons remember that a Professional Duty of Candour 
exists (https://www.gmc-uk.org/ethical-guidance/ethical-
guidance-for-doctors/candour---openness-and-honesty-when-
things-go-wrong/the-professional-duty-of-candour).  
Having an open and honest conversation with the  
patient at an early stage, and apologising where         
appropriate is therefore good practice, and may lead 
to a resolution of a complaint before it escalates into 
court action. 
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Cauda Equina: Tells & Tales 
About the ‘Horse's Tail’ 

Cauda equina syndrome is a rare and severe type of 
spinal stenosis. A narrowing of the spinal canal causes 
the nerves in the lower back to become severely com-
pressed. Typically, but not exclusively, it results from 
a prolapsed disc bulge. The condition requires ur-
gent hospital admission and timely surgery (usually 
decompression of the disc). The longer it goes un-
treated, the greater the chance it will result in per-
manent paralysis and incontinence.  
On that account, it leads to claims for clinical negli-
gence, notably in respect of delayed diagnosis, 
whether against hospital or GP. On that account too, 
such claims have latterly given rise to a number of de-
cisions by the higher courts. The purpose of this blog 
is to review three of them. 
 
Red Flags 
Reference to the NICE Guidelines will be the corner-
stone to any claim. I consider them briefly first as the 
back-drop to the case-law addressed below.  
The NICE Guidelines (last revised in December 
2020) include the following so-called, ‘red flags’:  
l  Bilateral sciatica.  
l  Severe or progressive bilateral neurological deficit 
of the legs, such as major motor weakness with knee 
extension, ankle eversion, or foot dorsiflexion.  
l  Difficulty initiating micturition or impaired         
sensation of urinary flow, if untreated this may lead 
to irreversible urinary retention with overflow uri-
nary incontinence.  
l  Loss of sensation of rectal fullness, if untreated 
this may lead to irreversible faecal incontinence.  
l  Perianal, perineal or genital sensory loss (saddle 
anaesthesia or paraesthesia).  
l  Laxity of the anal sphincter.  
In bold type are those new flags that were added 
when the guidelines were updated in 2018. The ad-
dition of bilateral sciatica had the effect of lowering, to 
a material degree, the threshold for urgent investi-
gation. The same is true as regards urinary issues be-
cause the previous guidelines required either urinary 
retention or incontinence. By revising them to in-
clude lesser symptoms of difficulty initiating micturi-
tion (i.e. urination) or impaired sensation of urinary 
flow, there is an enhanced onus on front line medical 
practitioners to obtain, with care, a comprehensive 
enough history to rule out those more subtle degrees 
of symptomology. 
 

As cauda equina syndrome involves step deteriora-
tions, there are the following recognised phases, de-
pending on the extent of nerve damage: Suspected 
(CES-S), Incomplete (CES-I), Retention (CES-R) and 
Complete (CES-C). All patients with CES experience 
a deterioration, but the rate of it varies between pa-
tients. Sometimes the deterioration is complete within 
hours. Other patients’ CESI never reaches CESR. In 
general, on the balance of probabilities, the outcome 
of surgery for patients with CES-I tends to be good, 
whereas it tends to be poor for patients with CES-R.  
It is therefore vital, once a clinician suspects CES, that 
an MRI scan is done as soon as reasonably possible, 
and that, if CES is found, the patient has decompres-
sion surgery as soon as possible (or as soon as is rea-
sonably possible). What outcomes may eventuate 
from being at the cusp of CES-R is perhaps most con-
tentious or, in litigation terms, most fact-specific. 
 
Shaw v Stead [2019] EWHC 520 (QB) 
This was a case decided by Yip J made difficult by 
what the GP notes did not record. Did the lack of red 
flags recorded in the notes mean they were not there, 
or was their very omission evidence of breach? Was 
the GP seeking to make a virtue of his own alleged 
vice in not taking a careful history?  
The findings of fact reached by the Judge were that:  
l  On Day 1 of presentation, by reference to the notes 
available to the GP, the Claimant had bilateral leg 
pain;  
l  On the morning of Day 2, after difficulty urinat-
ing, the Claimant suffered a urinary accident on the 
way back to bed;  
l  On the afternoon of Day 2 the Claimant reported 
bilateral numbness and tingling in her legs which was 
within the GP notes;  
l  When she left home to go to the surgery on that 
second day she had difficulty walking because her 
legs were weak and felt like Bambi;   
l  She attended in a wheelchair and a straight leg 
raise could not be undertaken on either side due to 
the level of pain the claimant was in. 
 
The judge rejected the suggestion that the Claimant 
would not have reported her symptoms if questioned 
appropriately. Her Ladyship concluded that the red 
flags were there to be found but were alas negligently 
missed. A lot may be learned from slight alterations in 
condition – hence the need for special care in history 
taking. 

by Patrick Limb QC 
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Hewes v West Hertfordshire Hospitals NHS Trust 
[2020] EWCA Civ 1523 
The Court of Appeal made clear that, precisely be-
cause cauda equina cases turn on their own specific 
facts, once those facts were found by the first instance 
tribunal, setting sail on the appellate seas – island-
hopping from selected quote to quote – in the quest 
of a reversal of those findings, or more general guid-
ance, was ever likely to be doomed. 
 
As Davis LJ put matters at [96]: 
“We were told that, so far as is known, this was the first case 
directly relating to the treatment of CES which has come           
before the Court of Appeal. But that does not mean that it 
raises issues of principle of general application. In fact an 
appellate court, a court of law, often may need to be careful 
to avoid making generalised pronouncements on the obliga-
tions of doctors in medical situations. What is ordinarily        
required, in each case, is consideration of whether the re-
sponses and procedures actually undertaken in a given med-
ical situation fall outwith the range of reasonableand 
logically justifiable responses and procedures, applying the 
Bolam/Bolitho principles, on the facts of the individual 
case”. [Emphasis added.] 
 
This involved a proper understanding of context, 
both in terms of what was the subject condition 
(namely a highly challenging, developing one) and 
where the patient was being treated. Both those con-
siderations were regarded as pertinent in assessing 
breach and causation.  
In terms of breach, a critique of each minute stage of 
managing the condition was not seen as the right 
course when assessing reasonableness. The premise 
of the Bolam test on breach of duty is that there may 
not be one right answer on the facts found, but a 
range of reasonable answers.  
As to factual causation, the appellant Claimant ar-
gued, on factual causation, that had the respondent 
Defendant not been negligent, the Claimant would 
have had decompression surgery earlier, and his 
prognosis would have been much better. The Defen-
dant’s case was that this was unrealistic given the re-
sources of a District General Hospital. Further, as to 
legal causation, the Defendant’s case was that, on the 
timings, the Claimant was already in retention 
whereby earlier surgery would not have made a dif-
ference to condition and prognosis.  
Pausing there, on wider issues of causation pertinent 
to clinical negligence it should be noted that some 
reservations were expressed about Wright v Cambridge 
Medical Group [2013] QB 32. That 2011 Court of Ap-
peal decision supports the proposition that “if a de-
fendant GP has been negligent in his treatment of a 
patient, he cannot rely on subsequent negligent treat-
ment of the same patient by a hospital to escape lia-
bility”. Although the point did not arise because the 
GP was not negligent, as Laing LJ put it at [74]:  
“... it is not easy to tease a ratio from this decision as the two 
members of the court who allowed the appeal did so for dif-
ferent reasons. Further, it is clear from the judgment of Neu-

berger LJ that he was not articulating a legal rule that ap-
plies in all cases, in part, because the application of any such 
rule will depend on what damage was caused by each suc-
cessive negligent act”. 
 
Given the bouquets offered by the Court of Appeal 
to the first instance decision of Anne Whyte QC, sit-
ting as Deputy Judge of the High Court, her judg-
ment repays careful reading – it can be found at 
[2019] EWHC 1201 (QB) – in particular for its con-
sideration of the passing from CES-I to CES-R. 
 
Jarman v Brighton and Sussex University Hospitals 
NHS Trust [2021] EWHC 323 (QB) 
Three months after Hewes, Jason Coppel QC sitting 
as a Deputy Judge of the Hight Court, handed down 
judgment in Jarman. At [2], he referenced Hewes and 
how “once CES has been diagnosed, it is seen as an 
emergency, because unless the pressure on the nerves 
is released quickly, they can be damaged perma-
nently. CES may be suspected following considera-
tion of a patient’s symptoms (as subjectively reported) 
and, following examination, of any objective physical 
signs of CES, but a diagnosis of CES can only be con-
firmed by an MRI scan”.  
On the facts, context was again key – but focusing on 
when the events complained of happened. He noted 
at [41] that:  
“it was common ground ... that there is a trajectory towards 
increased numbers of scans, and that the threshold for scan-
ning was, in general, higher in 2015 than it is today. In 
other words, whilst the precise approach adopted would dif-
fer between clinicians, the evidence of CES would have to 
have been stronger in 2015 in order to justify a scan than it 
would have to be today. That serves to support the approach 
of not scanning a patient for CES who presented with symp-
toms but no signs of CES in 2015, even if there is a greater 
likelihood that such a patient would be scanned on an emer-
gency basis today”.  
In reaching that conclusion, the Judge noted at [40] 
that this feature so far as guidelines are concerned, 
which practitioners will wish to bear in mind, as it pro-
vides something of a counter-point between the posi-
tion of GPs and those working in a hospital setting: 
 
“Such is the catastrophic damage commonly caused by CES 
that it is a common subject of medical negligence litigation. 
Guidelines have been issued by the National Institute for 
Clinical and Healthcare Excellence for primary care medical 
practitioners to assist them in identifying possible CES and re-
ferring patients to A&E on a timely basis. But there were in 
2015 no equivalent guidelines for hospital care which would 
suggest that a patient with certain symptoms but no signs of 
CES must be scanned immediately, and nor have any been 
published subsequently. If that were indeed the position, there 
would be significant resource implications for hospitals, given 
the numbers of patients who present with symptoms but no 
signs of CES".  
As regards causation, two practical points emerge. 
First, the relative narrowness of the temporal window 
for achieving a better outcome. This was addressed 
at [53]: 
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“The parties’ experts were agreed that the main determinant 
of success of outcome of decompression surgery to relieve CES 
is the neurological condition of the patient at the time of 
surgery. This was, for example, the clear view expressed by Mr 
Todd, the Claimant’s neurosurgical expert. In his view, if the 
Claimant had been operated on within 48 hours of attend-
ing A&E she would have had a “very good outcome” but 
“once you have got beyond the 48-hour window in my opin-
ion, we need to demonstrate, the claimant needs to demon-
strate, neurological deterioration to succeed in saying the 
outcome would have been better.” 
 
Secondly, what the Judge had to say in terms of ex-
pectations that some medical literature would be de-
ployed to buttress medical opinions or assertions 
made, as found at [70]:  
“... evidence on causation was undermined in my estimation 
by being proffered by both experts as a high level view based 
on their own experience and without any evidential support 
in the way of published literature or even case studies of their 
own patients. Mr Maurice-Williams told me that “relying on 
the literature is difficult” because, in the case of CES, it is 
“vast” and also “I do not think that any paper has ever been 
published where somebody cannot find flaws in it” (14 De-
cember 2020, pp. 50-51). I have considerable difficulty ac-
cepting that proposition. The existence of a “vast” literature 
in CES made it more rather than less surprising that none 
was cited by him. I would have found his evidence much more 
persuasive if it had been supported in some concrete or              
objective way”. 
 
The Defendant was able to produce some academic 
literature in support of its position. This requires to be 
borne in mind in the preparation of any case, partly 
because of the controversy around the passage from 
CES-I to CES-R and partly to guard against charges 

of merely asserting what actually requires to be 
proved and/or framing one’s position to fit the pri-
mary, indeed necessary legal position.  
Conclusion 
What this trilogy of cases illustrate is that such claims 
are highly challenging, both in terms of breach of 
duty and causation with the following, main ‘practi-
tioner points’ suggested:  
1, Careful, contextual analysis is required – first by 
the medical practitioner taking the history, and (fail-
ing that) by the advising lawyer.  
2, Keep the guidelines under review. They will them-
selves no doubt be the subject of periodic review – al-
though the 2018 edition lower the threshold for seeking 
specialist advice and border on saying: ‘you suspect 
CES, you must scan for it’. In that regard, the 2018 
guidelines say MRI must be available at the hospital 
24/7 (aspirational for some?) and make clear that ‘MRI 
for ?CES must take precedence over routine cases’.  
3, Remember there is an ‘sliding scale’, if you will, be-
tween breach and causation. For Claimants, the ear-
lier in the so-called ‘CES timeline’, the harder will be 
the breach arguments, but the easier (relatively speak-
ing) may be the causation arguments; the latter in that 
timeline, the converse becomes true. 
3, At trial, the Courts will have an expectation of some 
literature being cited in support, including but not 
limited to what chances have (or have not) been lost.  
4, To succeed, Claimants need to focus hard on         
identifying where the window of lost opportunity 
arises; and subject to breach of duty, Defendants on 
how narrow that window may be, assuming there was 
one there. 

Mr Jeremy Crew 

Consultant Urological Surgeon 

MA, MD, BChir (Cantab) FRCS, FRCS(Urol) 

 

Consultant Urological Surgeon (and Honorary Senior Lecturer) practising in  

Oxford. I have an active clinical practice (NHS & private) and I am involved 

on a national level in Urological and cancer management.  

My research interest is urological oncology and haematuria. 

 

I provide a general urological practice with specialist interest in  

uro-oncology, bladder cancer, prostate cancer and the managment of  

haematuria. I have been offering a Medicolegal service for 10 years  

providing expert medical opinion in medicolegal reports and in court. 

 

I am happy to offer a medicolegal opinion on any aspect of urology with 

specific focus on urological oncology. 

 

Contact Name: Mr Jeremy Crew/Lily Sheppard (Private Secretary) 

Tel: 01865 307433 Mobile: 07508 617949 

Email: jeremycrew@urologyoxford.com  

or lily.sheppard@nuffieldhealthpartners.com 

The Manor Hospital, Beech Road,  

Headington, Oxford, Oxfordshire, OX3 7RP 

 

Dr Vimal Vasu 
Consultant in Neonatal Medicine 
LLM MD MBBS FRCPCH BSc 
 
Dr Vimal Vasu is a Consultant in Neonatal Medicine and clinical lead at the 
regional neonatal intensive care unit at the William Harvey Hospital in  
Ashford, Kent. He is also an honorary senior lecturer at the School of Bio-
sciences, University of Kent and a member of the Neonatal Data Analysis Unit 
Steering Board. His interests include neonatal nutrition, telomere biology, 
medical ethics and law. He has also been involved in global child health in 
Haiti, Myanmar and Rwanda. 
 
His skills and expertise are in all aspects of neonatal medicine including 
 general neonatal care, risk management, governance, resuscitation, nutrition, 
perinatal brain injury, hypoxic ischaemic encephalopathy, jaundice &  
kernicterus, infection and respiratory problems. 
 
Dr Vasu has been working as an expert witness since 2019. He is a holder of 
the Cardiff University Bond Solon civil expert witness certificate and his  
instruction ratio is Claimant: 5/Defendant: 4. He has also acted as a single 
joint expert and in legal aid cases. Dr Vasu has been involved as a neonatal  
expert advisor to an NHS Improvement mandated review of maternity/  
newborn care. He has experience of submitting medical reports to assist HM 
Coroner and attendance to give evidence at HM Coroner inquests. 
 
Dr Vasu is widely published and has research interest in information  
disclosure/consent issues in neonatal medicine post the Montgomery ruling 
and has been a member of the British Association of Perinatal Medicine  
Working Party looking at this subject. 
 
Contact 
Email: maymaramedical@gmail.com 
Address: C/O Graham Paul Ltd 
Ashtree Court, Woodsy Close, Cardiff Gate Business Park,  
Cardiff, CF23 8RW 



E X P E RT  W I T N E S S  J O U R N A L       74 J U N E  2 0 2 1

Cauda Equina Syndrome - 
The Personal Impacts 
Cauda equina syndrome (CES) is a serious condition 
and can prompt legal claims if symptoms are              
misdiagnosed or if there are delays in diagnosis or 
treatment. The reason for this is the potentially         
devastating long-term impacts for Claimants on a 
personal basis, which can include urinary and/or         
faecal incontinence and altered sexual function.  
 
In my practice as a musculoskeletal (MSK) clinician 
and medicolegal expert I have encountered situa-
tions where young adults have to self-catheterise for 
the rest of their lives and cases where relatively young 
men will have persisting issues with erectile dysfunc-
tion as a result of CES.  
 
CES is a rare condition, and figures for the incidence 
of CES in a population of individuals presenting with 
back pain ranges from 0.08% to 0.54% across studies 
cited by Hoeritzauer et al (2020). However, despite 
these low numbers it is stated that there should be a 
low threshold for MRI scan investigations when there 
are symptoms to suggest CES (Finucane et al 2017, 
Todd and Dickson 2016, NHS Getting it right first 
time 2019). 
 
The average cost of a CES claim was £336,000 ac-
cording to Finucane et al 2017, whilst the NHS Spinal 
Services Getting It Right First Time (GIRFT) docu-
ment (January 2019) reports that 23% of all litigation 
cases for spinal surgery was related to CES during the 
period 2014/15 to 2015/16 equating to £68m. 
 
The importance of early diagnosis and appropriate 
treatment 
The cauda equina is a group of nerves at the base of 
the spine which branch off from the bottom of the 
spinal cord. These nerves supply the bladder, bowel 
and lower limbs as well as the skin around the anus 
and buttock area. CES therefore occurs when these 
nerves become compressed. This has the potential to 
cause an array of symptoms including;  
• Nerve root pain down the legs 
• Saddle anaesthesia – loss of sensation around  
   the back passage or between the legs 
• Bladder disturbance 
• Bowel disturbance 
• Sexual dysfunction 
 
Whilst the most common cause of compression of the 
cauda equina is a disc protrusion, other causes such 
as spinal stenosis, inflammatory conditions, trauma 
or tumours can also cause compression.  
Essentially, once a diagnosis of acute CES has been 
made it is a race against the clock because if spinal de-
compression surgery is not undertaken within 48 
hours, the percentage rates of recovery begin to          

decline and nerve function may not recover, render-
ing any CES symptoms permanent.  
 
Figures from Todd and Dickson (2016) report that, 
patients who have reduced bladder function, but are 
not in complete retention will recover bladder func-
tion in 89% of cases if the surgery is within 24 hours. 
This recovery of bladder function drops to 79% of 
cases if surgery is done within 24 to 48 hours and 
drops further to 44% of cases when surgery is done 
after 48 hours.  
The challenge for the clinician 
The only way to confirm the presence of CES is with 
imaging in the form of an MRI scan. However, it is 
not practical to scan the huge volumes of patients who 
attend with lower back pain. The clinician must 
therefore undertake an appropriate assessment to 
evaluate the likelihood of CES.  
 
Screening questions for CES is an essential part of the 
management of patients who present with back pain 
and leg pain. It is therefore essential that this is ap-
proached in a professional way and the questions are 
clear and unambiguous. It also helps greatly if the pa-
tient is aware of why such questions are being asked.  
All clinicians involved in the care of patients who pre-
sent with musculoskeletal conditions, including lower 
back pain, should have a written protocol to facilitate the 
acute CES patient to access an emergency MRI, which 
will determine if there is emergency surgical need. This 
would usually be by sending the patient to A&E. 
 
Safety netting for developing CES symptoms 
Even if there are no acute symptoms of CES all           
patients who present with low back pain with radicu-
lar symptoms should be safety-netted. This means 
that they should be given clear guidance as to what 
symptoms to be vigilant for and what actions to take 
if any symptoms were to occur. I am proud to work 
for a service which has taken the excellent work of Dr 
Susan Greenhalgh and Prof James Selfe and devel-
oped safety netting cards in 31 different languages.  

by Stephen Wilson
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Clinicians may be deemed to be in breach of duty if 
they fail to undertake adequate screening, or if they 
fail to give appropriate advice in the presence of CES 
symptoms, or if they fail to adequately safety net pa-
tients. Therefore, all of the above steps need to be un-
dertaken and need to be evidenced through clear 
documentation. 
 
Delays in diagnosis 
The NHS GIRFT, published in January 2019,           
identify a delay or failure of diagnosis as the most 
commonly cited factor for CES.   
 
In practice there are a multitude of reasons why 
symptoms of CES may go unnoticed. Patients who 
present with CES are also likely to be experiencing 
very severe pain, which will predominate their atten-
tion, and it is possible that they may not notice symp-
toms such as a small amount of urinary leakage or 
subtle numbness around the perineum in the pres-
ence of such consuming pain. There are also in-
stances where issues with bowel movements are 
dismissed as being due to the pain medications, such 
as codeine-based medications which often cause con-
stipation. It is also the case that patients may not be 
sexually active when they are in severe pain, there-
fore any sexual dysfunction may also go unnoticed.  
 
A particular example from my own experience was a 
lady in her mid-forties who presented with a seven-
day history of low back pain and bilateral leg symp-
toms. On questioning the lady had been experiencing 
mild back pain and left leg pain for a few months; the 
onset of which she attributed to helping a family 
member to move to a new house. Whilst there had 
been no injury at the time, she had moved a lot of fur-
niture and stated that her back was ‘stiff ’ by the end 
of the day. The patient reported that her back often 
stiffened up for a few days at a time but this time the 
stiffness had persisted. The pain had significantly 
worsened seven days before the patient saw me in 
clinic and this occurred after sitting on a folding chair 
for a few hours whilst having a picnic with her family; 
it was at this point that the pain radiated to both legs; 
the patient had never had this before and this was the 
reason why the patient was now seeking advice from 
a physiotherapist.  
 
Over the previous few days the patient had been seen 
by her GP and she had also undergone a brief triage 
assessment with a physiotherapist in the NHS who 

had advised on gentle exercises and scheduled an ap-
pointment for 2 weeks later. The patient had chosen 
to pay for physiotherapy as this could be arranged 
sooner. 
 
When the patient attended clinic she was in so much 
pain that during the assessment she simply wandered 
around the clinic room, as she was unable to sit or 
stand still without the pain becoming intolerable and 
she was very tearful during the assessment. When I 
asked if she had any change in her usual bladder or 
bowel habits, she initially dismissed this answering “no 
worse than usual”. She stated that the GP and the 
physiotherapist had also asked these questions previ-
ously and she seemed quite frustrated as she felt this 
was irrelevant. 
 
I then explained what CES was and stressed the im-
portance of clearing these questions and, at risk of 
frustrating the patient further, asked what she meant 
by “no worse than usual”. She stated that she had suf-
fered from some incontinence since being pregnant 
on four occasions in her 20s and 30s. When I ex-
plored this further, she stated that whilst this had not 
worsened, she was ‘crucially’ unable to feel the sensa-
tion of passing urine over the past week or so. 
 
On receipt of this information, I advised that she 
should immediately attend the nearest Emergency 
Department and, following an assessment by a med-
ical practitioner, which included a physical examina-
tion of perineal sensation and anal tone, an 
immediate MRI scan was arranged. It was confirmed 
that the patient had a large disc protrusion at L5/S1 
which was compressing the cauda equina and the        
patient underwent surgery later that day.  
 
Fortunately, there was full recovery of the perineal 
sensation and bladder control in this patient’s case. 
This was an excellent learning point for myself as, on 
reflection, it would have been easy to accept the pa-
tient’s first answer which was given in response to sim-
ple questioning; “is your bladder and bowel function 
normal?” and “is there any numbness around your 
perineum?”. It wasn’t until more detailed questions 
were asked that the patient volunteered the informa-
tion which led to the suspicion of CES.  
 
Failure to safety net 
Another reason why there may be a delay in         
diagnosis is because the symptoms can develop over 
time. Therefore, whilst a patient may not present with 
CES symptoms, they need to be given adequate in-
formation to be able to identify the symptoms which 
may indicate CES and take appropriate action in a 
timely way. 
 
An example of when this was required was in the case 
of a gentleman in his 70s who injured his back when 
he fell off a ladder. At the time the patient injured his 
back and neck and he was taken to hospital in an am-
bulance. X-rays were undertaken of his neck and 
pelvis which were normal. He was advised that there 
was no bony damage and all of the pain was related 
to soft tissue trauma. Screening questions were asked 
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for CES and there were negative answers given. He 
was discharged with advice to take painkillers and 
keep moving gently.  
 
There were no features to suggest CES initially.            
However, over the next week the patient noticed          
difficulties controlling bowel movements and he had 
a few ‘accidents’ when he was incontinent of small 
amounts of faeces.  At the same time, the patient also 
noticed some reduction in urinary flow power. 
 
Approximately 6 weeks later the patient referred was 
seen by an Extended Scope Practitioner Physiother-
apist within the NHS, as he was continuing to expe-
rience severe lower back pain and right sided leg 
pain. The Extended Scope Practitioner undertook an 
assessment which included CES screening questions 
relating to bladder and bowel dysfunction and, at this 
point the patient reported the ongoing issues with 
faecal incontinence and reduction in urinary flow. 
The Extended Scope Practitioner asked the patient 
why he had not returned to the Emergency Depart-
ment but the patient stated that he had verbally been 
told to do so only if he was incontinent of urine and 
this had not been the case. He stated that he had not 
been given any written information. 
 
Given that the symptoms of faecal incontinence had 
been present for over 6 weeks and were unchanging, 
the Extended Scope Practitioner requested an urgent 
scan in the first instance, which would be undertaken 
within 2 weeks. The MRI reported CES as a result of 
stenotic changes within the lumbar spine. The patient 
underwent spinal decompression surgery one week 
later but, unfortunately, he did not recover full blad-
der function and thereafter had to self-catheterise for 
the rest of his life.  
 
On reflection, this patient may have benefitted from 
earlier intervention if he had been given more de-
tailed safety netting advice following the initial emer-
gency department visit.  
 
Conclusion  
Given the potential long-term effects of CES there will 
undoubtedly be cases where the clinical decision mak-
ing of all clinicians involved in a patient’s care will be 
scrutinised. It is my overwhelming experience that 

clinicians want to do the best for their patients and 
want to manage cases as effectively as possible.          
Managing cases of CES can, in itself, be stressful, and 
the potential for litigation can increase this level of 
stress for the clinician. However, there are excellent 
resources available through institutes such as the 
Musculoskeletal Association of Chartered Physio-
therapists and the Chartered Society of Physiother-
apy, and providing clinicians remain up to date with 
their knowledge and document patient interactions 
clearly patient management should remain of the 
highest standard. 
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“Home Delivery is for Pizzas” -  
Fewer Dead Babies? Applying Actuarial  
Theory to Childbirth Statistics 

The analysis is based on the works listed at the end of 
this chapter, but, primarily from Adam Kay’s “This is 
Going to Hurt1”, and Leah Hazard’s “Hard Pushed2”, 
the best selling personal accounts of an obstetrician 
and midwife respectively.  
Kay makes the assertion that (as in the first part of the 
title), as there is unidentified risk in childbirth, and if 
that risk materialises, then both baby and mother are 
better off near an obstetric unit, where appropriate 
resources should be available in order to deal with the 
issues. Some birth conditions have only a five minute 
window before the baby is at high risk of permanent 
damage, so timely intervention may be of the essence.  
Luckily, such complications are rare, represented by 
an overall stillbirth rate of around 1 in 240 – but they, 
and serious child disability, are so devastating that 
much medical effort is expended in preventing both. 
Examining the history of infant mortality, it must be 
said that the medical profession as a whole has done a 
brilliant job over the last 300 odd years (and more) in 
minimising these numbers.  
These articles will look at the various parties who sup-
port hospital birth, home birth, or one of the alterna-
tives. I have only used sources in the public domain.  
First, hospital birth seems to be supported by mothers 
to be in general. According to the NHS3 , only one in 
fifty mothers opt for a home birth. The same publica-
tion states that, while home birth for a first child is 
“slightly riskier” (risk goes up 80%), the risk of an ad-
verse birth event is the same for all birth options.  
I have excluded “First births” from the analysis below, 
assuming that a home birth choice is rare. The infor-
mation that 40% of first time mothers have to transfer 
to an obstetric unit even if they start elsewhere, and 
the obvious ensuing risks to the baby makes this an 
unlikely choice for a rational mother.  
Before analysing the figures, it’s important to identify 
a major player in the process – Mother Nature and 
her Whims. Mother Nature is immensely powerful 
and can be capricious – she decides when each of us 
dies, and when, and indeed, if, each one of us is born. 
From the stories we hear of unexpected birth in un-
planned places4 , the best laid birth plans may go 
badly astray. Luckily, all almost always end well.  

The NHS analysis splits the choices into four: 
1) Home Birth 
2) Alongside midwifery Unit (AMU) 
3) Freestanding Midwifery Unit (FMU) 
4) Obstetric Unit  
The statistics shown indicate the proportions of as-
sisted or caesarean births for each location, (as op-
posed vaginal births): 
1). Home Birth 2% 
2) Freestanding Midwifery Unit (FMU) 2% 
3) Alongside midwifery Unit (AMU) 3% 
4) Obstetric Unit 7%  
Births are classified within the above document ac-
cording to Low Risk, and Higher Risk (the latter hav-
ing several gradations), but I suggest it would be more 
precise to consider: 
 
Low Identified Risk 
Higher Identified Risk (more than one level) 
Late Emerging Risk – Unidentified (including 
Unidentifiable) Risk emerging after the commence-
ment of labour.  
So, we have four populations of mothers to be, all 
making different choices.   
It seems reasonable to conclude that the pre-labour 
medical advice might identify the four possible          
options: 
A) Any option 
B) Choice of  2) , 3) or 4) recommended 
C) Choice of  3) or 4) recommended 
D) Obstetric unit – only 4) recommended 
 
To illustrate how actuarial thinking may consider 
these risks and populations, I have used a standard 
actuarial mortality table, below. I have used an out of 
date table (nearly 100 years old), for the following        
reasons:  
1) It has the right structure for “select lives” (term           
defined later) 
2) It shows how long actuaries have been studying risks 
3) The “ultimate” rate for age 41 is around the current 
UK baby mortality rate – that’s for the average 41 year 
old male life assured! This shows the effect of 100 
years of medical advances including the discovery of 
penicillin, and our wonderful NHS!  

by Peter Crowley 
Moving away from my usual fields of pensions and the perils of long term  
fixed interest borrowing, I’m illustrating some results in this article about some 
analysis of childbirth risks. 
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I have just shown the table for certain ages: 
 
 
 
 
 
 
 
 
 
 
 
  
(Intermediate ages) 
 
 
  
 
 
 
 
 
 
 
 
 
 
The column on the right is the mortality rate for the 
average insured life. For example, the probability of a 
41 year old dying before his 42nd birthday was 
0.00413, or about 1 in 242. These types of table are 
still used as the basis of most life assurance and                
annuity products.  
So why do we need the other columns? 
These were created because it was realised that, for 
those who had recently taken out life policies, the mor-
tality risk was a lot lower. This was because they had 
just completed medical assessment, and could be ex-
pected to be healthier lives (or they wouldn’t have got 
life assurance). For a new policyholder, this could 
mean an improvement of about 40%! Building this 
into premium rates meant life assurance could be sold 
more cheaply, without putting the insurance company 
at risk. It appeared that this margin wore off after the 
third year – so there was no point in extending “se-
lection” (as it was called) after that. So we have three 
years of “select” lives – then all are “ultimate”, no mat-
ter how much longer they’ve had life assurance.  
Clearly, the medical assessment of pre-labour moth-
ers follows the same model, with A) above (any birth 
option) being the “select” risks, and D) (hospital only) 
the “ultimate” risks.  
What you would then expect is that adverse events 
would be rarer for home births, as they come from a 
lower risk population. 
 
But they aren’t!!! 
What should be lower risk births are suffering the 
same adverse effects overall as the higher risk ones. 
 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
  
This means that, by opting for a home birth, you are 
putting your baby at additional risk. You are trading 
in your superior (identified) risk profile for the con-
venience of a home birth.  
If you are then one of the unlucky ones rushed (and 
it is likely to be rushed) into hospital, the following 
clearly ensue:  
1) Your symptoms will be probably less clear than if 
you had been in hospital from the start. This uprisks 
both you and your baby, even if human error is not 
allowed for.  
2) By presenting an unnecessary emergency to the 
hospital obstetric unit, you may be drawing focus away 
from other mothers to be, who may suffer as a conse-
quence. You may not be the only emergency at the 
time.  
I am surprised that the NHS information does not 
make the above clear.   
My other concerns are that those documents I have 
seen do not make it clear that interventions (e.g., for-
ceps, an unwelcome caesarean) are a function of both 
the identified risk profile and the realization of Late 
Emerging Risk. Obstetricians do not carry out these 
procedures for fun or to pamper their egos – there is 
a total focus on the wellbeing of both baby and mother.   
Clearly, midwives, obstetricians and hospital      
managements need to work closely together to ensure 
the best outcomes for as many mothers as possible. 
Leah Hazard and “The Secret Midwife” describe the 
invaluable contribution that midwives make to the 
birth experience, and are highly recommended reads. 
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In future articles, I will be covering the following: 
• The Natural/Normal Birth Campaign 
• Male Midwives – A Morbid History 
• Hospital Financing and Management. 
• Claims and Insurance 
 
References: 
1 Adam Kay – “This is Going to Hurt” -  
2 Leah Hazard -”Hard Pushed” -   
3 NHS advice - https://www.nhs.uk/conditions/pregnancy-
and-baby/where-can-i-give-birth/ - plus the “All Choice” 
links. 
4 The Secret Midwife 
 
Mortality tables printed with the kind permission of the 
Continuous Mortality Investigation team 
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Personalised Pacemakers Could 
Help Heart Patients Keep Fit 

About 920,000 people across the UK suffer from the 
condition, which prevents the heart from pumping 
blood around the body effectively. It can be debilitat-
ing and leads to breathlessness and fatigue – making 
everyday activities and exercise more difficult.  
Pacemakers are often implanted in patients to help 
retune the heart's pumping function, and are pro-
grammed using a default algorithm to increase heart 
rate during exercise.  

    “For those living with pacemakers, even 
modest improvements in exercise capacity and 

symptoms can have dramatic effects on self-con-
fidence, independence and quality of life.” 

PROFESSOR KLAUS WITTE, SCHOOL OF 
MEDICINE  

But the researchers have shown that this "one size fits 
all" algorithm does not always improve a person’s 
ability to exercise. They believe this could be because 
the algorithm is based on the heart rates of healthy in-
dividuals.  
Now the British Heart Foundation has awarded the 
team almost £260,000 for a new trial to assess how 
this approach improves the function of the heart and 
exercise capacity.  
The trial, which launches this month from the Na-
tional Institute for Health Research Cardiovascular 
Clinical Research Facility at Leeds General Infirmary, 
will involve about 100 patients  
Dramatic effects 
Professor Klaus Witte, Associate Professor at Leeds' 
School of Medicine and Consultant Cardiologist at 
Leeds Teaching Hospitals NHS Trust, said: “For 
those living with pacemakers, even modest improve-
ments in exercise capacity and symptoms can have 
dramatic effects on self-confidence, independence 
and quality of life.  
“Our early research has found that this could also really ben-
efit their hearts by helping to slow down deterioration of heart 
function.  
“The findings could help guide the development of a larger, 
multi-centre study, which could ultimately change the way we 
think about treating people living with heart failure.”  
The team has already discovered that by program-
ming pacemakers to an individual’s heart rate, they 
can improve how well they can exercise, ensuring 
they get the benefit of higher heart rates during           
activity but that their heart is not pushed too fast, 
which could be harmful. 

Triple test trial 
The patients involved in the trial will be randomly al-
located to have their pacemakers programmed in 
three different ways.  
Members of the first group will have the standard           
algorithm, whilst those in the second group will have 
the algorithm turned off. Those in the third group will 
have their pacemaker personalised for their heart – all 
will be reassessed after six months to assess the effects.  
Dr Noel Faherty, Senior Research Adviser at the BHF, 
said: “Heart failure is a chronic condition that has no 
cure, so improved treatments are needed to ensure 
people living with this condition can have a better 
quality of life.  
Pacemakers are life saving, but there is a lack of guid-
ance around how heart failure patients living with 
these devices can exercise most effectively. Promising 
early studies have shown the benefits of personalised 
programming, so this research could provide new an-
swers which could help patients live well for longer.” 

People living with heart failure could benefit from personalised pacemakers to 
help them exercise safely, thanks to a trial being carried out by a team in the 
School of Medicine.
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‘Think Kidneys’  
in Medico-legal Practice
The spectrum of kidney disease 
Patients with kidney disease can have different clini-
cal presentations. Some have symptoms or signs that 
are directly related to the kidney (such as visible blood 
in the urine) or due to a reduction in kidney function 
(fluid retention, hypertension, kidney failure symp-
toms). However, the majority of patients have no 
symptoms and are incidentally found to have kidney 
problems because of a detectable abnormality in their 
blood tests, urine samples or radiological scans. As 
these investigations are commonly performed in 
healthcare, kidney problems may exist which are easy 
to detect but frequently overlooked in medico-legal 
cases.  
 
Kidney problems will generally cause acute, sub-
acute, or chronic kidney problems. When a kidney 
abnormality is detected, often a detailed investigation 
of records is required to determine whether the kid-
ney injury is acute or more common (referred to as 
chronic kidney disease which affects 10-15% of the 
general population). Acute kidney injury (AKI) is an 
important medical problem that develops over hours 
to days and can be diagnosed in the community or 
after hospitalisation. AKI is likely to occur in many 
medical-legal cases, either as the main complication 
or more commonly as a co-existing complication. 
However, despite their importance, the kidneys are 
frequently ignored or overlooked in these cases. 

What do our kidneys do? 
Kidneys are critically important for healthy wellbe-
ing. Their primary job is to look after our bodies 
through the production of urine to remove excess 
water and toxins, but they also have other important 
hormonal roles. In summary, our kidneys:  
• Get rid of waste products and many other toxins 
through production of urine  
• Regulate water balance to ensure we never have too 
much or too little water in our body  
• Help control your heart rhythm by maintaining a 
balance of electrolytes (e.g. potassium, sodium,         
calcium) that are important for heart rhythm  
• Regulate acid-base balance to ensure blood is never 
too acidic or alkaline  
• Control blood pressure through different mecha-
nisms to ensure blood pressure is not too high or low  
• Help your bones by activating vitamin D to help 
bone absorb calcium  
• Make blood by releasing the hormone erythropoi-
etin which tells bone marrow to make red blood cells 
 
That is why AKI, as a sudden and recent reduction in 
a person’s kidney function, can have dramatic impli-
cations and consequences for good health. AKI is im-
portant from a medico-legal perspective because it is 
common, associated with bad outcomes and has lots 

by Adnan Sharif, Consultant Nephrologist 
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of risk factors. AKI may be the main problem or 
(more commonly) occur as a consequence of other 
medical or surgical problems. 
 
Who is at risk of developing AKI? 
AKI should be considered for individuals with acute 
illness. Guidance from the National Institute for 
Health and Care Excellent (NICE) suggests increased 
awareness of AKIis necessary if any of the following 
are likely or present: 
• chronic kidney disease (adults with an estimated 
glomerular filtration rate [eGFR] less than 
60 ml/min/1.73 m2 are at particular risk)  
• heart failure  
• liver disease  
• diabetes   
• history of acute kidney injury  
• oliguria (urine output less than 0.5 ml/kg/hour)  
• neurological or cognitive impairment or disability, 
which may mean limited access to fluids because of 
reliance on a carer  
• hypovolaemia  
• use of drugs with nephrotoxic potential (such as 
nonsteroidal anti-inflammatory drugs [NSAIDs], 
amino glycosides, angiotensinconverting enzyme 
[ACE] inhibitors, angiotensin II receptor antagonists 
[ARBs] and diuretics) within the past week, especially 
if hypovolaemic  
• use of iodinated contrast agents within the past 
week  
• symptoms or history of urological obstruction, or 
conditions that may lead to obstruction  
• sepsis  
• deteriorating early warning scores  
 
How do we detect AKI? 
AKI is normally diagnosed by a blood test to measure 
the level of creatinine in the blood. If the creatinine 
level has doubled, then there is severe AKI and ur-
gent treatment is normally necessary. If the creatinine 
level has gone up by a lesser amount, then there may 
need to be follow up checks in the next few days. 
However, this is less of an emergency and may be 
managed in primary care. AKI can also be detected 
based upon a drop in urine production in hospi-
talised people but this is less common. 
 
Often people with AKI have no symptoms, or have 
symptoms of the underlying cause that has caused 
AKI (e.g. infection), but some complaints people may 
have include: 
• feeling sick or being sick  
• diarrhoea  
• dehydration  
• peeing less than usual  
• confusion  
• drowsiness 
 

Incidence and outcomes of AKI 
AKI is an important medical problem because firstly 
it is very common. Around 1 in 5 adult hospital ad-
missions are associated with AKI, with 1 in 2 adult 
critical care admissions being associated with AKI. Ap-
proximately a third of patients with AKI in hospital 
develop their AKI episode during their stay in hospi-
tal, while two-thirds of patients with AKI in hospital 
had AKI at the time of admission.  
 
The second reason why AKI is important is because 
it is associated with excess death. Back in 2009, the 
National Confidential Enquiry into Patient Outcome 
and Death (NCEPOD) AKI report found that in the 
UK up to 100,000 deaths each year in hospital are 
associated with acute kidney injury and up 
to 30% could be prevented with the right care and 
treatment. The majority of AKI is caused by sepsis, 
poor hydration and medication but other causes exist 
including renal tract obstruction and intrinsic renal 
disease. AKI is associated with high mortality rates; 
from 8 to 18%, 22–33%, and 32–36% mortality for pa-
tients with AKI stages 1, 2, and 3 respectively, whilst 
in the absence of AKI, mortality runs at 2%. Even in 
the absence of death, AKI can have short-term and 
long-term health issues for survivors including heart 
disease, chronic kidney disease and risk for develop-
ing kidney failure. 
 
Since the NCEPOD report, great strides have been 
made in hospital AKI care, including the introduc-
tion of AKI algorithms to detect AKI and national ad-
vice on what an AKI bundle should include. There is 
greater awareness of clinically recognised risk factors 
for AKI, both modifiable (e.g. use of iodinated con-
trast, use of certain medications) and non-modifiable 
(e.g. age, presence of chronic kidney disease) provid-
ing greater opportunity to prevent the development 
of AKI with appropriate intervention. For example, 
staff should be alert to AKI risk in individual patients 
that may lead to increased clinical monitoring or a 
change in treatment.  
 
AKI in medico-legal cases 
AKI is common and likely to occur in many medico-
legal cases, although it may not be immediately obvi-
ous. Due to the ubiquitous nature of blood test 
investigations including kidney function checks, both 
in hospitalised patients and in the community, it is 
likely that a closer review of these investigations will 
identify kidney issues like AKI. This is important to 
flag up as the occurrence of AKI can have immediate 
and long-term consequences for health and wellbe-
ing. Think Kidneys (www.thinkkidneys.nhs.uk) is a 
national campaign raising awareness of the impor-
tance of kidneys for life and health, both AKI and 
chronic kidney disease. It is important for medico-
legal teams to equally have greater awareness of kid-
neys in their wide variety of cases and seek expert 
consult where required.  
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Lymphoedema as a Chronic 
Condition: The Challenges in 
Reporting on Prognosis 
 

Lymphoedema is caused by a failure of the lymphatic 
system. When working normally the lymphatic sys-
tem of vessels collect fluid and particles, such as pro-
tein, fat, hormones, bacteria and harmful cells. It then 
transports this ‘lymph fluid’ through a filtering sys-
tem of nodes to destroy the harmful particles and re-
turns the fluid to the bloodstream (British 
Lymphology Society 2020). 
 
When the lymphatic system fails, fluid and some 
harmful substances collect in the affected areas, re-
sulting in swelling (oedema).  In addition to swelling, 
there may be skin and tissue changes and a predis-
position to infection (British Lymphology Society 
2020).  The accumulation of excess lymph fluid (lym-
phoedema) most commonly affects the limbs but it 
may also affect midline structures such as the head 
and neck, trunk, breasts or genitalia. 
 
If left untreated, lymphoedema will worsen overtime, 
increasing the risk of further complications such as 
cellulitis (bacterial infection of the skin), dry and  
hardened skin, lymph blisters and leakage of lymph 
fluid through skin pores (lymphorrhoea). This in turn          
further damages the smaller lymphatic vessels. Early recog-
nition and intervention is always easier and more          
effective than interventions initiated at later stages of 
the condition (British Lymphology Society 2020). 
 
There are two types of lymphoedema; primary and 
secondary, with each having different causes. Primary 
lymphoedema is due to faulty genes causing an under 
development of the lymphatic system. It is the sec-
ondary type of lymphoedema that usually presents in 
litigation because this type of swelling develops as a 
consequence of an external cause. In other words, the 
condition has occurred in a person who previously 
had a normal lymphatic system that then becomes 
damaged by a cause (Table 1: Causes of secondary 
lymphoedema).  
Table 1: Causes of secondary lymphoedema 
Cancer Lymph node removal 
Radiotherapy Immobility 
Infection (cellulitis) Obesity 
Trauma Venous disease 
 
 

Secondary lymphoedema is more likely than not to 
occur as a consequence of more than a single cause.  
For example, the development of arm lymphoedema 
following breast cancer treatment can occur because 
of multiple trauma to the lymphatic system; lymph 
vessel damage and / or obliteration by mastectomy 
(breast removal) and radiotherapy and in conjunc-
tion with the excision of axillary lymph nodes          
infiltrated with cancer. 2 out of 10 people (men also 
develop breast cancer) will develop lymphoedema  
following treatment for breast cancer. Whilst there is 
evidence that obesity increases the risk of lym-
phoedema, there is no correlation in the extent of 
treatment increasing the risk. Or of a presumed  
worsening in the lymphoedema in the event of           
cancer recurrence.   
 
The core treatment components for lymphoedema 
(Table 2) and the extent to which a sufferer requires 
them is dependent on the presenting clinical symp-
toms at any given time. Signs and symptoms can 
worsen in the event of …… resulting in the need for 
treatment alteration and Treatment needs can change 
as a consequence of the occurrence of factors 
 
Table 2:  
Core lymphoedema treatment components  
Compression garments Manual Lymphatic 

Drainage 

Multi-layer bandaging Kinesio taping 
 
Regardless of the cause, lymphoedema is a chronic 
condition that cannot be cured. Treatment is required 
for life and necessitates a long-term management ap-
proach that involves treatment from a lymphoedema 
service in conjunction with self-care by the sufferer.  
The objective being to reduce and control the signs 
and symptoms associated with the swelling, mitigate 
the risk of complications and enable the sufferer to 
lead as normal a life as possible. 
 
Prognosis 
Prognosis provides many challenges with reporting.  
Regardless of the cause, lymphoedema is a chronic 
condition that cannot be cured.  Treatment is re-
quired for life, but the numerous factors, and the ex-
tent of each of their risk over a claimant`s lifetime 

The purpose of this article is to describe lymphoedema as a chronic condition 
and how the extent of treatment need and the risks associated with long term 
management for a Claimant provide challenges to the reporting on prognosis.  
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occurrence complicates / undermines a methodical 
approach. It is not possible / cannot be provided to 
provide a percentage of risk, rather a statement of 
low, medium, high, very high. 
 
With a risk of occurring over a claimants life time and 
the extent of progression. 
 
A holistic assessment by a Lymphoedema Specialist 
Practitioner aims to establish differential diagnosis 
(lymphoedema cause) and organise treatment in ac-
cordance to the clinical need of the patient.  Consid-
eration is needed of the patients lifestyle and health 
issues deemed likely to impact on the lymphoedema.  
Factors impacting on the outcome of longterm man-
agement of.  
 
Lack of evidence 
There are various components of treatment to con-
trol lymphoedema.  NICE have produced guidelines 
for Liposuction for chronic lymphoedema, but it is a  
lymphoedema treatment in the United Kingdom is a 
conservative, non invasive approach. 
 
There are no clinical guidelines  
Lymphoedema treatment is organised to meet the 
individual clinical need of the sufferer, it is not 
standardised, with treatment organised to meet 
the individual, non invasive is cited. Treatment 
also needs to take into consideration the cause of 
the lymphoedema and adapt in light of ambiguity 
. 

 

What is the problem?   
No definition of lymphoedema, no  contemporary 
high-quality evidence-based Clinical Practice Guide-
lines for LED, 
Non explicit descriptions e.g. mild, moderate, severe 
discerning of fatty tissue, cause – use or intro a scale? 
FAO changeable 
Short, medium and longer term – LESS THAN 1 
YR, 1-5 YEARS, MORE THAN 5 YRS 
Length of timescale i.e. life 
Extent of factors physio (mobility), pain AND PAIN 
THRESHOLD 
Trying to keep it simple for understanding by the 
Court, whilst demonstrating the complexity and why  
 
Cases 
Prognosis 
The sufferer cannot be put back to the position he 
was before the index event.    
 
How do I answer 
Photos, tables  
Conclusion 
Reports take a long time 
Changing goalposts, patient compliance, teamwork 
with other HCP 
Request for practitioners – but not many around 
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Sudden Unexpected Death in Epilepsy 
A Personalized Prediction Tool 

Although most individuals with epilepsy recover com-
pletely from a seizure, some tragically die for unclear 
reasons. There are some factors that are known to in-
crease the average risk of Sudden Unexpected Death 
in Epilepsy (SUDEP), such as an increased frequency 
of convulsions, but predicting an individual’s risk of 
SUDEP remains challenging.  
 
The study investigators, including Dr Ashwani Jha, 
Professor Ley Sander, and Dr Beate Diehl from UCL 
Queen Square Institute of Neurology, combined ob-
servational data from 1273 individuals with epilepsy 
across 4 studies conducted in the US, England and 
Wales, Sweden, and Scotland to develop a predictive 
model that forecasts an individual's risk of SUDEP. 
The model used twenty-two routinely acquired          

clinical variables and cutting-edge probabalistic         
algorithms to make the predictions..   
The primary outcome was the performance of the 
model at differentiating SUDEP cases from       
non-SUDEP cases on unseen data samples as com-
pared to two more commonly used estimates based 
on the population average risk or convulsion fre-
quency only. The researchers found their model had 
greater predictive accuracy.  

This international study co-led by UCL and published online on April 28th 
2021 in Neurology, the medical journal of the American Academy of  
Neurology, presents a model based on routine clinical data that can predict  
an individual's risk of Sudden Unexpected Death in Epilepsy. 
Image opposite, Individualised model predictions of SUDEP 
risk. Predicted SUDEP risk for individuals A–J (mean [cir-
cle] and 80% [red line] and 95% [black line] certainty 
range). H had fewer GTCS than A, but higher risk and suf-
fered SUDEP. Dashed line = average population risk. 
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Important predictors of SUDEP in the novel model 
included Generalised Tonic Clonic seizure and focal-
onset seizure frequency, excessive alcohol consump-
tion, younger age at epilepsy onset, and a family 
history of epilepsy. Adherence to antiseizure medica-
tion predicted lower SUDEP risk.  
As well as providing an individualised risk the model 
also communicates how certain it is, which is critical in 
clinical scenarios where the aim is often to provide re-
assurance or motivation to change.  
The study’s limitations include an inability to draw 
causal links between the aforementioned risk factors 
and SUDEP, and the need to test the model in an ex-
ternal validation dataset.  
    "This study provides the first tool to assess a pa-
tient’s risk of dying from SUDEP, and can allow them 
to see, for example, how improved medication ad-
herence can translate into a longer life". Prof Orrin 
Devinsky (Comprehensive Epilepsy Center, New 
York University Langone Medical Center, New York, 
NY, USA) 
 
     "SUDEP is the most tragic outcome of epilepsy and 
this tool will allow the individualized prediction of its 
risk and therefore decrease the number of these un-
timely deaths". Prof Ley Sander (NIHR University 
College London Hospitals Biomedical Research Cen-
tre, UCL Queen Square Institute of Neurology, Lon-
don, UK &  Stichting Epilepsie Instellingen 
Nederland (SEIN), Heemstede, Netherlands) 
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Assessing Best Interests when 
the Patient Lacks Awareness 
 

Following a five-day hearing, judgment was handed 
down on 8 January 2021 in the case of K (A Child) 
[2021] EWHC 5 (Fam). Mr Justice Poole declared it 
was in K’s best interests for life-sustaining treatment 
to be withdrawn. 
 
K’s mother sought permission to appeal that decision 
on four grounds but permission to appeal was             
refused on Friday 19 March 2021 by the Court of  
Appeal on three of the four grounds. While permis-
sion to appeal was granted on the fourth ground, the 
Court of Appeal dismissed this.  
 
Facts 
This heart-rending case centres around K, a five year 
old girl who was admitted to the paediatric intensive 
care unit (PICU) at Guy’s and St Thomas’ NHS 
Foundation Trust (the Trust) over two years ago,         
having been diagnosed with acute necrotising en-
cephalopathy, which caused severe brain damage. 
Since that admission, K’s life has been preserved by 
way of mechanical ventilation and life-sustaining 
treatment. 
 
In March 2020, after the most careful consideration 
and review of the evidence, the Trust applied to the 
High Court under its inherent jurisdiction, for a dec-
laration that it was lawful and in K’s best interests’ for 
mechanical ventilation to be withdrawn. That appli-
cation, which was supported by the children’s 
guardian represented by Cafcass, was opposed by K’s 
mother (who has throughout the proceedings, had 
the benefit of legal representation). She sought           
declarations that it was in K’s best interests for her to 
undergo a tracheostomy and a trial of portable ven-
tilation, with a view to her being discharged home, if 
that trial was successful.  
 
A key aspect for the court, in the consideration of best 
interests, was the question of K’s awareness, which the 
medical experts agreed she lacked. The experts in-
structed being of the opinion that K probably feels no 
pain and experiences no pleasure, is not conscious of 
her environment and sadly, her condition is not one 
that will improve. 
 
High Court 
In considering the specific issue of awareness as part 
of the balancing exercise in circumstances where it is 
asserted the patient has no awareness, the court can 
take one of two approaches.  
 
The first is to conclude that the balancing exercise of 
benefits and burdens does not apply because the 

treatment can provide no benefit – ie the futility of 
treatment justifies its termination. 
 
The second is to take the approach that whilst there 
may be no medical benefit to treatment, there are 
other factors - social, emotional, psychological or oth-
erwise (often referred to as 'impalpable' factors) - which 
should be weighed in the balance when considering 
best interests. This approach was adopted in K’s case 
and is the approach generally favoured by the Court. 
 
These 'impalpable' factors would normally include 
the wishes and feelings of the patient, but K’s wishes 
and feelings were largely unascertainable by virtue of 
her age when she first became unwell and conse-
quently, the concept of dignity was considered to be 
'problematic' and not a factor that assisted in the de-
termination of K’s best interests. 
 
At first instance, Mr Justice Poole determined that K’s 
condition and the treatment it necessitates are signif-
icant burdens for her and he was unable to identify 
any non-medical benefits for her from continued ven-
tilation on the PICU. Having conducted this balanc-
ing exercise, he determined it was not in K’s best 
interests to continue to receive life-sustaining treat-
ment on the PICU. 
 
He then went on to consider whether it would be in 
K’s best interests to embark on a trial of portable ven-
tilation (the Trial), with a view to transitioning to long-
term ventilation at home and he concluded it would 
not. In explaining that an individual without aware-
ness can still suffer harm, Mr Justice Poole said: 
 
'Both [K’s] ongoing condition and her necessary 
treatments in the PICU constitute burdens upon her 
person notwithstanding her lack of conscious aware-
ness. In any event, the absence of pain is not the same 
as the absence of harm. The fact that a person has no 
conscious awareness does not give their clinicians, or 
anyone else, licence to perform procedures on them 
irrespective of their benefit. Compensation payments 
for 'loss of amenity' have been made to patients who 
are in a coma because the law recognises that even 
the fully unconscious individual may experience a 
loss of function and a diminished quality of life even 
if they do not suffer pain… The losses of freedom, 
function, and ability to enjoy childhood, that severe 
disability, including severe brain damage, cause some-
one such as [K], are a form of harm which should be 
considered in assessing her welfare, whether or not 
they can feel pain and whether or not they have any 
conscious awareness.' 

by Kiran Bhogal - Head of Health Advisory, London  
and Emma Pollard - Associate 
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He was also clear that while the wishes of the family 
are to be considered, this is only as part of the broad 
assessment of K’s best interests. He said: 
 
'Dr Playfor, Dr Wallis, and many other people might 
think that when a child can feel no pain, the courts 
should seek a solution that gives the most comfort to 
the child’s family, and that there is a cruelty in de-
priving them of that comfort and curtailing the life of 
the child they cherish. But the law seems to me to be 
clear that the benefits that [K] has brought, and may 
continue to bring, to others, and the satisfaction of the 
wishes of a child’s family, are not the focus of the 
court’s attention. It is her welfare that is paramount, 
not the welfare of others, and her best interests that 
are the court’s concern.' 
 
Court of Appeal 
K’s mother sought permission to appeal against the 
first instance decision to the Court of Appeal (CoA) 
on four grounds. These are set out below, together 
with the CoA’s determination on each ground (with 
reference to 'the judge' being a reference to Mr Jus-
tice Poole): 
 
1. The judge erred in finding that medical treatment 
to prolong life constituted a physical harm to K 
notwithstanding that she does not experience pain 
and has no conscious awareness. 
 
The CoA refused permission stating that the sugges-
tion that no physical harm can be caused to a person 
with no conscious awareness seemed to be plainly 
wrong, and the court recognised that, in criminal law, 
physical harm can be caused to an unconscious per-
son. The CoA also highlighted the observation made 
by Michael Mylonas QC instructed by the Trust, that 
if such a proposition was correct, there would be no 
limit on a doctor’s ability to perform any surgery 
upon any insensate patient. 
 
2. The judge erred in finding that there could be no 
non-medical benefit to K by prolonging her life so 
that she could be cared for at home surrounded by 
her family due to her lack of awareness and young 
age. 
 
While the CoA granted permission to appeal on this 
ground, it was satisfied that the judge had taken into 
account the non-medical benefits to be derived from 
living at home and dismissed this ground of appeal. 
 
3. Inadequate weight was given to the views of K’s 
mother as to K's best interests, in circumstances where 
a reasonable body of medical opinion supported her 
view and K did not experience pain from ongoing 
treatment.  
 
The CoA refused permission having regard to the 
comprehensive assessment and clear explanation of 
the reasons for not adopting the course of action pro-
posed by K’s mother. 
 
4. The judge’s conclusion that it was not in K’s best in-
terests to embark on the Trial (of portable ventilation) 
was flawed because:  

(a) The Court failed to analyse properly the prospects 
of success of the Trial by failing to admit the evidence 
of Dr Chatwin (K’s mother’s expert). 
 
K’s mother’s legal team without prior permission of 
the Court and once all the evidence had been taken 
by the Court had filed this report. The CoA con-
cluded that the refusal to admit this (fourth report) 
was within the judge’s case management powers. 
 
(b) The Court wrongly and without making any find-
ings, rejected the assessment of Dr Wallis (K’s 
mother’s expert) that there was a significant chance 
that modification to K’s regimen which had not yet 
been tried might improve the prospects of the Trial 
succeeding.  
 
The CoA refused permission concluding that the 
judge had clearly taken into account Dr Wallis’s oral 
evidence about potential modifications, notwith-
standing the unsatisfactory way in which that evi-
dence had been adduced. 
 
Supreme Court 
Although the CoA has refused permission to appeal 
to the Supreme Court, K’s mother has the right to 
make an application for permission to appeal to the 
Supreme Court direct. 
 
Expert witnesses 
The court had the benefit of receiving written reports 
from six experts on behalf of K’s mother (three of 
whom gave oral evidence), and the case is a useful re-
minder to expert witnesses that they should: 
 
l Ensure that all relevant proposals are sufficiently 
detailed in written evidence, to prevent evidence 
being raised for the first time at the substantive hear-
ing orally (as happened in K’s case);  
l Utilise the joint discussions as an opportunity to sig-
nificantly narrow the issues in so far as that is possible; 
and   
l Whilst acknowledging that this may not always be 
possible especially during the pandemic, ensure 
ample time is put aside so that when giving oral evi-
dence, this can be given uninterrupted. 
 
Conclusion 
The judgment is a clear and considered evaluation of 
the issues that the court needs to address when de-
termining the question of best interests while also 
highlighting and reminding us that those lacking 
awareness can still suffer harm. 
 
In particular, unlike the many cases that have come 
before the court prior to K’s case, the judgement as-
sists by clarifying the approach to be taken by the 
court on the question of best interests when the per-
son at the heart of the application lacks awareness and 
their wishes and feelings are largely unascertainable. 
 
The case confirms that one can suffer harm without 
awareness and that a wide range of factors can/should 
be considered when assessing best interests, but the 
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focus must remain firmly on the best interests of the 
individual, not their family.  
Guy’s and St Thomas’ NHS Foundation Trust was 
represented by Mr Michael Mylonas QC, Serjeants’ 
Inn Chambers, instructed by Emma Pollard and 
Kiran Bhogal. 
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Supreme Court Endorses  
Clyde & Co Submissions on  
‘Deliberate Act’ Policy Exclusions 

Burnett or Grant v International Insurance Company 
of Hanover Ltd [2021] UKSC 12  
Clyde & Co’s Edinburgh office acted for International 
Insurance Company of Hanover Limited. Whilst the 
conclusion of the Supreme Court was unfortunately 
not favourable for our client in respect of the instant 
case, the Supreme Court agreed with our submissions 
that a deliberate act to cause injury does not require 
the intent to cause the specific injury sustained.  
For the avoidance of doubt, where Scottish legal ter-
minology is used within this article, their English 
equivalent is stated in brackets if required. 
 
Background 
In August 2013, Mr Grant was assaulted by a door 
steward at a bar in Aberdeen. Mr Grant had demon-
strated violent behaviour towards the door stewards, 
was subsequently wrestled to the ground and placed 
in a neck hold for three minutes. This caused his as-
phyxiation and subsequent death. 
 
At his criminal trial, whilst it was accepted that the 
door steward had ignored his training in applying the 
neck hold, he was found guilty of assault, as opposed 
to murder. He was found as having no intention to 
kill Mr Grant, and his actions were “badly executed, not 
badly motivated.” 
 
His widow, the pursuer (claimant), brought separate 
claims against four defenders (defendants) as quali-
fying relatives under the Damages (Scotland) Act. 
Two claims, those against the tenant of the bar and 
the door steward, were subsequently withdrawn. The 
remaining claims were against the second defender, 
the steward’s employer, and our insurer client, the 
fourth defender. With the second defender in liqui-
dation, the pursuer asserted her rights under the 
Third Party (Rights against Insurers) Act 2010. The 
pursuer sought indemnity from our client as insurer 
of the second defender through a public liability        
policy at the relevant time. 
 
The policy provided coverage for “all sums which the 
INSURED [the employer] shall become legally liable to 
pay as compensatory damages and claimant’s costs and ex-
penses arising out of accidental… (a) INJURY to any per-
son.” However, our client argued that the policy did 
not provide indemnity with reference to reliance on 
an exclusion clause (“Clause 14”) dealing with               

‘Liability arising out of deliberate acts wilful default or            
neglect’. 
 
In the alternative, we submitted that if our client was 
obliged to indemnify, then any such liability was lim-
ited to £100,000 as the actions fell within the defini-
tion of “Wrongful Arrest” under the policy. 
 
Our application for absolvitor (dismissal), which lead 
to a Proof before Answer (trial with questions of law 
reserved for determination), resulted in a judgment 
in the pursuer’s favour. The Court concluded that 
our insurer client was obliged to indemnify the sec-
ond defender in respect of their liability to the pur-
suer, and that the 2010 Act applied. 
 
The Lord Ordinary determined that the Clause 14 
“applies only when the outcome giving rise to liability, namely 
death, was the intended objective”. Our subsequent re-
claiming (appeal) motion was refused (dismissed) by 
the First Division of the Inner House, as the three 
judges agreed on the requirement of intent for a de-
liberate act. At both stages, the wrongful arrest ex-
tension was held to be inapplicable. 
 
A further appeal was submitted to the Supreme 
Court. 
 
Issues before the Supreme Court 
The issues at appeal were as follows:  
1, Was the death of Mr Grant brought about by a de-
liberate act of the door steward within the terms of 
Clause 14 of the policy, with the effect that the in-
surer’s liability to indemnify Mrs Grant is excluded? 
2, Was the death of Mr Grant brought about by the 
door steward a wrongful arrest under the terms of 
the policy, with the effect that the insurer’s liability to 
indemnify Mrs Grant is limited to £100,000? 
 
The parties agreed the policy was to be interpreted in 
accordance with the principles laid out in Wood v 
Capita Insurance Services Ltd. In line with this claim, 
“the policy is to be interpreted objectively by asking 
what a reasonable person, with all the background 
knowledge which would reasonably have been avail-
able to the parties when they entered into the con-
tract, would have understood the language of the 
contract to mean”. 
 
 

The Supreme Court recently handed down a decision providing much needed 
clarity for insurers in respect of policy exclusions relating to injuries caused by 
the ‘deliberate acts’ of employees. 
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The disagreement between the parties arose as to 
what must be intended to be considered deliberate. 
As summarised by Lord Hamblen, handing down 
sole judgment, our client submitted “it means acts which 
are intended to cause injury, or acts which are carried out 
recklessly as to whether they will cause injury. Mrs Grant’s 
[the pursuer’s] case is that it means acts which are intended 
to cause the specific injury which results, in this case death, or 
at least serious injury, but that on any view it does not  include 
reckless acts”. 
 
Outcome 
Our appeal was dismissed at the Supreme Court in 
respect of the ability of our client to exclude the pur-
suer’s claim. However, the Supreme Court accepted 
our argument that the "deliberate acts" referred to 
within clause 14 of the policy means acts which are 
intended to cause injury generally, not a specific in-
jury. 
 
Lord Hamblen studied the policy and provided his 
decision on its context and contents as well as the case 
facts. He concluded that: 
 
- If the policy wording does not distinguish between 
types of injury, then the interpretation of a deliberate 
act should not require intent to cause a specific injury. 
An attempt to do so would lead to “unsatisfactory and 
arbitrary” results. Furthermore, there was “no commer-
cial or other logic in excluding precision injuries in this way”. 
 
- Deliberate acts do not allow for a reckless state of 
mind; therefore, incorporating reckless acts of caus-
ing injury into an exclusion policy would be com-
mercially unlikely. 
 
- Applying this interpretation of the term ‘deliberate 
acts’ to this claim, the Court was not satisfied that our 
client was able to establish that Clause 14 applied. 
Lord Hamblen noted that “not only is there no ex-
press or implied finding of intention to injure”, the 
conclusion of Lady Wolff in the criminal trial was that 
the actions were “badly executed, not badly motivated”. 
 
Therefore, Clause 14 did not apply and the pursuer’s 
claim could not be excluded by our client. 

In considering the wrongful arrest extension, Lord 
Hamblen held that “the insurer has no defence to the 
claim made under the main insuring clause and the 
appeal must therefore be dismissed”. Nonetheless, 
the reasoning of the First Division was sound in the 
view of the Supreme Court, as “the losses claimed do 
not relate to wrongful arrest and the factual basis for 
such a claim is not made out”. 
 
What can we learn? 
- Insurers can take reassurance in the clarity offered 
by this decision, specifically that an exclusion for in-
jury arising out of ‘deliberate acts’ is considered to 
means an act carried out with an intention to injure. 
There is a clear distinction made between those types 
of deliberate acts with “negligent acts… deliberately car-
ried out in the sense that a person intended them, albeit they 
may not have intended the consequences of those acts”. 
- As part of our submissions, we accepted that “vicar-
ious liability for negligent acts of door stewards which cause 
injury would be covered [by the policy ordinarily], since oth-
erwise the policy would be stripped of much of its content”. 
For those insurers facing similar third party injury 
claims that they are seeking to exclude, the overall 
context is important. 
 
- To that end, the decision in Mohamud provides an 
interesting counterpoint in terms of those circum-
stances where a similar exclusion to Clause 14 might 
bite. In Mohamud, a petrol station employee violently 
assaulted a customer without provocation, continu-
ing the assault despite the protestations of his own su-
pervisor. In this instance Clause 14, applying the 
finding of the Supreme Court, may have applied. 
This stands in contrast to this decision, where not only 
had there been a finding of an intention to injure, the 
door steward had stated he was acting in defence of 
his other staff members. 
 
Authors: 
Vikki Melville - Partner 
Richard Templeton 
www.clydeco.com 
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Differences in Personal Injury Compensation 
North and South of the Border 

One basic principle of personal injury compensation is 
the same throughout the UK. Whether a personal in-
jury claim proceeds under the Scots law of delict or the 
law of tort in the rest of the UK, the injured person 
should be restored by the wrongdoer, so far as an 
award of money may allow, to the position that they 
would have been in had the accident not happened. 
 
This is the so-called ‘principle of 100 per cent com-
pensation’, sometimes rendered in Latin as restitu-
tio in integrum. There are several significant 
practical differences between Scotland and England 
& Wales in how this principle operates in practice. 
This article focuses on two.  
Personal Injury Discount Rate (PIDR) and  
Periodical Payment Orders (PPOs) 
As damages for lost future income (or care needs) are 
generally paid as a lump sum, account needs to be 
taken of the likely investment returns available in order 
to avoid over or under compensation. The PIDR does 
this. A lower PIDR means a higher lump sum, and vice 
versa. Both England and Scotland introduced new 
PIDRs last year under different laws. Scotland’s PIDR, 
fixed from 1 October 2019, is minus 0.75 per cent. This 
contrasts with a PIDR in England & Wales, set from 5 
August 2019, of minus 0.25 per cent. Both rates are 
unlikely to be reviewed before 2024.  
We modelled a hypothetical but realistic case of a 17-
year-old needing medical care costing £150,000 p.a. 
The difference in rates would mean - all other things 
being equal - a higher payment of £2.6m in Scotland. 
Although this example obviously involves very seri-
ous injuries and significant future care, the different 
PIDR in Scotland potentially impacts any personal 
injury claim involving future losses. The extra cost 
for insurers in meeting these claims could lead to 
higher insurance premiums in Scotland than in Eng-
land & Wales. 

A related difference is that whereas in England & 
Wales the court can impose the payment of compen-
sation in instalments or periodical payment orders 
(PPOs) - even when parties don’t agree - this has not 
yet happened in Scotland. Part of the Scottish legisla-
tion which governs the PIDR should bring this about, 
but no date has yet been set for implementation.  
Dishonesty 
Dishonesty by a personal injury claimant appears to 
be treated quite differently in both jurisdictions. 
 
In England & Wales, legislation from 2015 requires 
a court to dismiss the entire claim if the claimant has 
been “fundamentally dishonest”. The underlying ap-
proach is that fraud taints everything. A good exam-
ple is the 2018 case LOCOG v Sinfield. The claimant 
(Mr Sinfield) was genuinely injured while volunteer-
ing at the 2012 Olympics. He fabricated evidence to 
support a claim for future gardening expenses of 
around £14,000. On appeal, this was held to be 
enough for his otherwise valid injury claim to be dis-
missed in its entirety.  
In contrast, the complete dismissal of a pursuer’s case 
as an abuse of process is in theory possible under 
Scottish common law. In our experience this rarely 
happens, as the Scottish courts consider it a draco-
nian sanction. The 2018 case Grubb v Finlay illus-
trates this. Mr Grubb initially sought £500,000 in 
damages following a road accident. He reduced this 
to around £380,000 and then further to £180,000 
after proof (evidential hearing). He was eventually 
awarded only £6,000 despite the judge finding “sev-
eral areas where I was unable to accept the pursuer’s 
evidence as credible and reliable” and describing 
parts of the evidence as “less than convincing”. Un-
surprisingly, perhaps, the defender tried to persuade 
the court to dismiss the claim as an abuse of process. 
That failed and, after an appeal, the £6,000 award 
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was allowed to stand. The Inner House of the Court 
of Session held that the pursuer “did not make a fun-
damentally dishonest claim. He made a good, if ex-
aggerated, claim”. The Inner House did not define 
a cut-off between exaggeration and fraud or “fun-
damental dishonesty” sufficient to justify dismissal of 
the case. 
 
Had the case been run in England & Wales, there 
would seem to be little doubt that it would have been 
thrown out under the 2015 legislation. We are not 
aware of plans to legislate in Scotland to similar effect, 
but there would appear to be a fair case for doing so 
in order to deter outright fraudulent and dishonestly 
exaggerated claims. 
 
Rachel Henry is a BLM partner in Scotland and         
Alistair Kinley is the firm’s director of policy and 
government affairs.
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HSIB Calls for Better NHS Systems to 
Reduce Harm to Patients From Failure 
to Book Follow-up Appointments

HSIB’s national report, Outpatient Appointments In-
tended But Not Booked After Inpatient Stays, iden-
tified that booking failures commonly occurred for 
patients who need follow-up or review appointments 
as part of their ongoing care. Reasons for the failures 
included hospitals prioritising appointments for new 
patients to meet target timescales for first appoint-
ments, gaps in guidance and technology, and leaving 
patients responsible for accessing or chasing up fol-
low-up care.   
 
Failure to follow up patients can lead to serious in-
jury which would have been avoided with better care. 
We see this often in claims for devastating injury, such 
as those arising from cervical or ovarian cancer, tu-
berculosis and infection. HSIB’s investigation con-
sidered that NHS trusts need greater accountability 
and must ensure that their booking systems not only 
achieve national targets, but also maintain patients’ 
safety. 
 
What are outpatient appointments? 
When a patient visits a hospital for a consultation with 
a specialist, or for tests, scans or other treatment 
which does not require them to stay in hospital, this 
is known as ‘outpatient’ care. 
 
A patient’s outpatient appointment may be their first 
hospital visit for their condition, or it may follow a pe-
riod of inpatient treatment where they had to stay in 
hospital, such as for an operation or serious injury 
needing extensive medical or nursing care. 
 
The timescales for new patients’ first appointments 
are set by the NHS Constitution. This gives patients 
with suspected cancer the right to a specialist ap-
pointment within two weeks of referral. Other new 
patients needing consultant-led treatment have the 
right to begin their treatment within 18 weeks of re-
ferral. NHS trusts are required to put systems and 
dedicated teams in place to track each new patient’s 
progress along the two-week or 18-week pathway. 
Audits must be carried out to ensure that these first 
appointments have been made. 
 
Follow-up appointments for other patients are not 
subject to national targets. In these cases, the patient 
waits to receive an appointment for their follow-up 

treatment or review, which should be booked by the 
hospital within a timescale (or at intervals, such as 
every 3 months) which is appropriate for their con-
dition and the plan for their care. 
 
HSIB finds common failure of hospitals to book  
outpatient follow-up appointments 
HSIB say that although there is no clear data to say 
how often intended outpatient follow-up appoint-
ments are not booked, its investigation suggests that 
this failure is common. They looked for possible gaps 
in the systems used by NHS trusts to book outpatient 
appointments. Their findings included: 
 
l  limited assurance (ways of being sure) that intended 
follow-up appointments are booked for patients who 
are not on the two-week or 18-week appointment 
pathway, because:  
     l  there is no target timescale for these  
       appointments;  
     l  there is no national guidance relating to  
       follow-up appointments, each NHS trust has  
       its own system;  
     l  new patients may be prioritised over follow-up 
       appointments to meet targets, instead of patient 
       need.  
l  even the more certain outpatient appointment 
booking processes for new patients depend on re-
sources, and the vigilance and diligence of staff;  
l  some NHS trusts don’t know that an intended ap-
pointment has not been booked unless the patient 
tells them;  
l  lack of data-sharing and communication between 
different NHS IT systems increases the risk of out-
patient booking failures;  
l  initiatives used to carry out the NHS Long Term 
Plan’s goal to remove 30 million outpatient appoint-
ments each year (before Covid-19) failed to build in 
ways of ensuring that intended appointments are 
booked, except for specific groups of patients;  
l  digital transformation is giving patients more           
responsibility for their own healthcare but does not 
ensure that necessary appointments are made. 

by Richard Money-Kyrle  
Healthcare watchdog, the Healthcare Safety Investigation Branch or HSIB, 
has called for NHS trusts to improve the reliability of their systems for booking 
follow-up appointments for patients needing ongoing care.
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Compensation for injuries caused by NHS failures 
in follow up care 
HSIB’s findings suggest that nationally and at indi-
vidual NHS trust level, the NHS’s focus on new pa-
tient waiting list targets, cutting costs and shifting 
responsibility for accessing treatment to the patient, 
has led to dangerous gaps in the reliable provision of 
patient follow-up care. Regardless of other patients’ 
targets or the newness of their condition, all patients 
receiving NHS treatment and ongoing care have a 
right to reliable, planned and timely follow-up care.  
 
Where NHS system failure allows patients to fall 
through the gaps, the impact on the patient can be 
devastating. Where a patient suffers serious avoidable 
harm in these circumstances, they are entitled to com-
pensation for the additional injury and its financial 
consequences that was caused by the negligent care.  
Author 
Richard Money-Kyrle 
www.boyesturnerclaims.com/our-people/richard-
money-kyrle  
Boyes Turner’s clinical negligence lawyers are experts in 
securing high value compensation settlements for individ-
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If you or a member of your family have been seriously in-
jured as a result of hospital negligence, you can find out 
more about making a claim by contacting our specialist 
lawyers, free and confidentially, via email at medneg-
claims@boyesturner.com  or call: 0800 124 4845.
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Care Home Claims: Technical 
Breaches Not Indicative of Liability 
 

Background 
The deceased was an elderly resident at the                  
Defendant's care home. Before being admitted to the 
care home, the deceased had been in hospital after 
suffering a left-sided haematoma in a fall. She had a 
history of falls and collapses, including an incident in 
hospital where she had attempted to get out of bed 
and apparently slipped to the floor, notwithstanding 
that bedrails were being used. 
 
One evening in mid-August 2016, the deceased was 
put to bed at the Defendant's care home but later 
found on the floor of her bedroom. She had suffered 
a right sided head injury subdural haematoma. She 
appeared to make a reasonable recovery but one 
week later she sadly passed away.   
 
Risk assessment 
The son-in-law and daughter of the deceased brought 
a claim against the Defendant. A number of allega-
tions were made including a failure to conduct proper 
risk assessments which they claimed would have es-
tablished the need for bedrails or a pressure pad 
which would have triggered an alarm when the de-
ceased got out of bed. The Claimants also questioned 
whether hourly observations which were meant to 
take place had taken place. It was their case that if any 
or all of these steps had taken place the deceased 
would not have fallen. 
 
The Defendant's evidence was that the use of bedrails 
had been considered but identified as an additional 
risk. There was however no documented evidence to 
confirm this. Pressure mats had been trialled but were 
considered an additional trip hazard. Regular checks 
had taken place but these were not documented. 
 
Separate liability expert evidence was obtained by 
both parties. 
 
Judgment 
The claim was dismissed. The Judge concluded there 
was no act or omission by the Defendant that had 
caused or contributed to the death of the deceased. 
 
The Defendant was found to be in breach of duty in 
not having documented risk assessments in relation to 
bedrails or the provision of a pressure mat. However, 
the Judge accepted the Defendant's evidence that bed 
rails were inappropriate. Although not documented, 

the Judge accepted the Defendant's evidence that 
there had been a discussion about and trial of pres-
sure pads. The Claimants' expert conceded that in 
these circumstances a pressure pad would be re-
garded as inappropriate and an unacceptable hazard.  
 
The Judge also found that there was no evidence to 
suggest that observations were inadequate and, on 
the balance of probabilities, a better system of obser-
vations would not have prevented the accident. It was 
noted that a "fall can take place very, very quickly           
indeed". 
 
What we can learn 
l  Cases of this nature can be difficult to defend. They 
are often sensitive involving elderly/vulnerable indi-
viduals. 
      
l  Investigations can be hampered as a high turnover 
of staff is common in the industry and so it can be dif-
ficult to trace witnesses and secure witness statements. 
In this case we were fortunately able to trace and ob-
tain robust witness evidence. Early identification of 
witnesses and securing detailed witness evidence 
should be a priority. 
      
l  Expert evidence in cases of this nature can be help-
ful (especially where full documentation is not avail-
able) to crystallise the issues and assist the Court in 
terms of what is good practice and, as in this case, con-
firm that no other steps could or should have been 
taken.  
      
l  Document retention can also be problematic. How-
ever as in this case, even if written evidence of risk as-
sessments and the like cannot be located, this may not 
automatically mean there has been a causative breach. 
Great caution should be exercised when considering 
any admission. As this case shows, a full defence can 
still be maintained provided that there is alternative 
evidence of compliance and/or where there is evi-
dence that a fully documented risk assessment would 
not have resulted in any change in process. 
 
 

Author: 
Judith Martin 

Partner 
www.clydeco.com 

 

Clyde & Co has recently defended a claim against a care home following a fall and 
subsequent death of a resident. Whilst the care home had breached duties by failing to 
document risk assessments, these breaches were not causative. In those circumstances, 
liability did not attach. 



E X P E RT  W I T N E S S  J O U R N A L       98 J U N E  2 0 2 1

Full disclosure: The Impact of the  
Disclosure Pilot Scheme on the Work of 
Lawyers & Forensic Technology Experts  

We are now two years into the Scheme’s three year 
pilot with scrutiny from the courts, parties and ob-
servers. One area that has seen change over that time 
has been how the role of forensic technology experts in 
disclosure has developed. It is impossible to determine 
with precision to what extent this has been caused by 
the Scheme as opposed other shifts in litigation and 
disclosure processes. However, in this article Burges 
Salmon and FRP Advisory identify how forensic tech-
nology experts’ roles in disclosure have changed in         
recent years by considering three key issues: the 
Scheme; proliferation of client data; and changes to the 
technology used to undertake disclosure. 
 
The Scheme - evolution and revolution 
In many respects aspects of the disclosure process 
under the Scheme have remained similar to the pre-
vious rules under Civil Procedure Rule (CPR) 31.  
Many of the principles in the Scheme will be familiar 
– reasonableness and proportionality – but they are 
now at the forefront.2 Parties are still expected to         
detail where data that is potentially relevant to the dis-
pute can be found, and how it can (or cannot) be ac-
cessed; previously this was in the Electronic 
Documents Questionnaire and is now in the Disclo-
sure Review Document. Forensic technology experts 
continue to be engaged in disclosure (as they were 
prior to CPR 31). 
 
However, the Scheme has made significant changes 
to the disclosure process in cases where it applies.  
This has also affected how and when forensic tech-
nology experts are engaged for disclosure. To take a 
few examples: 
Emphasis on early engagement 
- Whilst parties have always been obliged to preserve 
documents, these obligations are now codified in the 
Scheme.  Particular actions need to be taken at par-
ticular times, such as contacting third parties who may 
hold relevant data.    
- This has emphasised the importance of identifying 
data sources of potentially relevant documents with 
precision and ensuring the right technical steps are 
taken to preserve those documents.    
- This is often a fact-specific exercise but also raises 
technical issues requiring close work between the 
lawyers and experts.  
- In FRP Advisory’s experience, their forensic tech-
nology experts are now more frequently engaged at 

the earliest stages of litigation to work with lawyers 
and a client (and their IT team) to ensure data iden-
tification and preservation is performed correctly  
No default disclosure option 
- Previously, parties had a choice from a ‘menu’ of         
disclosure options and the court retained great flexi-
bility in being able to order any form of disclosure 
“that the court considers appropriate”.3    
- However, parties often defaulted to what was known 
as standard disclosure, a broad, search-based ap-
proach that was considered to be a reason that dis-
closure could often involve significant numbers of 
documents and, consequently, costs.    
- The Scheme makes clear that there is no default ap-
proach to disclosure under the Scheme – but identi-
fying the “right” approach requires careful thought.    
- The parties have the choice of five approaches–         
Extended Disclosure Models – to take in respect of 
each issue or category of document, and will need to 
agree, if possible, which Model should be used in each 
case.    
- Which one is most suitable will depend on the facts 
but will also depend on certain factors that must be 
considered under the Scheme. These include the 
number of documents, the ease and expense of            
retrieval, and the need to ensure that the case is           
dealt with expeditiously, fairly and at reasonable and 
proportionate cost.     
- In order to answer those questions, and for a party 
to provide statistical-driven justifications for (or 
against) a particular Model, forensic technology ex-
perts can find themselves consulting during earlier 
stages of a case ensuring the necessary data is available 
and viable. 
 
Co-operation is crucial 
- There has been repeated emphasis in case law re-
garding the Scheme of the need for parties to co-op-
erate in order to agree, where possible, each party’s 
approach to disclosure.4 The result is that forensic 
technology experts may find themselves taking part 
in calls with lawyers and other experts representing 
each party, or reviewing related correspondence, to 
discuss each party’s disclosure proposals.  
 
Data, data, everywhere 
There has been an increase in the amount of data        
potentially subject to disclosure exercises, driven in 

The Disclosure Pilot Scheme (the Scheme) - which governs the procedural rules of 
 disclosure in a significant number of civil cases in England & Wales - was  
introduced to bring about a “culture change” to how disclosure is approached.1 
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part by the growth in the number of devices and tech-
nologies used to send and receive information. We 
have probably experienced this personally.  We, and 
a party’s employees or agents, may now:  
- use multiple devices for communicating: laptops; 
tablets; phones and more, with the potential for            
duplication between work and personal devices. The 
result is that relevant data may be stored, and need to 
be collected from, multiple devices.  
- send data through various mediums: email; Slack; 
WhatsApp; LinkedIn; Microsoft Teams; Zoom; and 
so on.  Different technical approaches will be required 
to identify, preserve and collect that data.  
- have continued communications through multiple 
devices/mediums; a conversation could start as an 
email chain, move to What’s App or Zoom and then 
end with a telephone call. Being able to identify gaps 
in communications and complete them with different 
sources may be required to fully respond to various 
parts of the Scheme 
 
This is also likely to have been compounded by the 
changing working patterns accelerated by Covid-19.  
Businesses were quick to adopt new technologies and 
devices to maintain business as (close as possible to) 
normal.  How many video conferencing or internal 
messaging systems have we tried but no longer use 
which may contain text conversations that could be 
relevant to a business decision that is later challenged?   
 
The proliferation of data has been a trend for a while.  
The Scheme was introduced, in part, because the 
amount of data that parties were collecting, review-
ing, and in some instances disclosing, as part of liti-
gation was increasing. The disclosure process needed 
to be updated to better respond to the increasing 
amounts of potentially relevant data.  
 
But the amount of data has been increasing.5 The        
impact of this on disclosure is that what once may 
have already seemed like finding a needle in a 
haystack may have been exacerbated further. More 
documents may be potentially relevant to a dispute 
(more needles) and a client’s data sources may be 
handling more data from which those documents 
need to be extracted (more hay). 
 
The proliferation of data is not an issue solely for         
disclosure under the Scheme.  The Scheme does not 
apply to all types of disputes; for example certain 
types of litigation (e.g. procurement), arbitration, and 
regulatory investigations. Forensic technology experts 
are likely to have found that issues around data pro-
liferation affect those types of cases, too. 
 
Technology is changing 
The role of technology in the disclosure process has 
also been changing. 
 
In terms of collecting data, not all communication 
channels are the same from a technical perspective.  
Collecting emails from Outlook on Office 365 is not 
the same as collecting from, say, teamwork commu-
nication platform Slack. The types of data they pro-

duce, and how they organise that data, will differ.  
That affects how the data is collected and how it can 
be viewed when reviewed: for example; are all com-
munications seen as part of the same document or 
separate documents, allowing documents from other 
sources (e.g. emails) to be seen in the right timeline?  
The lawyers and experts identifying these issues in 
advance means that the data can be processed in a 
way that meets the disclosure review requirements. 
 
Each technology company will offer a different          
process for disclosure (if at all); collecting data from 
Slack, for example, means using Slack’s own discov-
ery application programming interface.6 Experts are 
likely to need to take a different approach to each 
data source. 
 
There has also been increased acceptance of technol-
ogy to assist with review. The Scheme does have a role 
in that adoption – it requires parties to discuss how to 
use technology to assist with conducting a propor-
tionate review.  This reflects the growing amount of 
data and the possibility that it will be part of the dis-
closure process; if a party has more than 50,000 doc-
uments to review and decides not to use technology 
to assist in that review they have to explain why.  But 
use of technology assisted review started outside of 
the Scheme 7  and continues to be adopted in disputes 
to which the Scheme doesn’t apply. 
 
As for reviewing data, the technology available to 
lawyers, clients and experts has changed, too.  The 
edisclosure/ediscovery industry is growing.8 There 
have been new entrants to the market, increased in-
vestment in new technology products and services, 
and increasing price competition. But technology is 
not a panacea; some tools will be more effective than 
others (think of the adage there is more than one way 
to crack a nut). Forensic technology experts will need 
to work closely with lawyers and clients to identify 
what they require in order to identify the best           
technology and methodology for their needs.  
 
Conclusion 
Some may say that the Scheme has made the          
disclosure process more complex in part or whole.9 
Additional stages and documents, some of which are 
earlier in the process may give that appearance.  
However, whilst it is acknowledged that the Scheme 
has undoubtedly ushered in significant changes, it is 
impossible to determine their impact scientifically; 
there is no parallel universe in which the Scheme 
does not apply.  Drawing comparisons with cases be-
fore the Scheme only goes so far; every case is fact 
specific and the simple proliferation of data and tech-
nological adaptation over time would likely have al-
ways led to more complex disclosure exercises. 
 
Disclosure is often a lengthy, complex and iterative 
task because of the volume of data involved. Forensic 
technology experts will be familiar with the Electronic 
Discovery Reference Model (EDRM) – an industry 
standard approach to understanding the various 
stages of a disclosure process.   Lawyers may be less fa-
miliar with it; EDRM is not referred to in case law or 
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the White Book.  But the EDRM emphasises how 
every stage of disclosure is specialist and can affect an-
other: problems with identifying potentially relevant 
documents and their sources affects the ability to pre-
serve documents appropriately, and increases the 
overall technical expertise required to ensure the          
disclosure process is performed correctly. FRP have 
found that this is particularly true with the first stages 
of the EDRM and have seen a shift away from con-
sulting on types of data in a case, towards consulting 
on information governance and identification from 
the outset. 
 
In this regard, whilst technological tools for disclosure 
may make some aspects of the task more straightfor-
ward, they actually require greater expertise, preci-
sion and thought to ensure that they are used 
effectively. 
 
Whichever of these themes may affect a dispute, it will 
still be the case that experts, lawyers and clients are 
now more likely to need to collaborate and take a 
holistic view on disclosure from an early stage. 
 
This article was written by Tom Whittaker and 
Suzanne Padmore of Burges Salmon, and Harry 
Trick of FRP Advisory. 
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Shall We Go for Concurrent 
Expert Evidence? 
The practice of concurrent expert evidence is     
creeping into the litigation system. As this new system 
becomes more common the potential expert witness 
must prepare himself, it may involve him. He may be 
required to give his evidence in a new way. He may 
dislike the old traditional system and may welcome 
the new system. He may feel encouraged to come for-
ward, whereas hitherto he may have been reluctant, 
or even refusing. The new system may better suit his 
personality, he may be of a conciliatory disposition, 
not adversarial by nature, a friendly soul always look-
ing in a sort of collegiate mode for the correct scien-
tific answer, through discussion and debate and 
sometimes compromise, as an exact detailed scientific 
answer to a misfortune may not always be possible.  
Concurrent evidence is generally believed to be          
possible and suitable for most litigious situations, 
though all are agreed that it is not appropriate where 
the issue is the integrity, credibility and professional 
competence of a witness, when the traditional proce-
dure should be followed.  
Civil Procedure Rules Part 35 Experts and Assessors 
and Practice Direction 35. For the background see 
Civil Justice Council, Concurrent Expert Evidence 
and “Hot-tubbing” in English Litigation since the 
“Jackson Reforms”, 1 August 2016.  

The lawyers 
Usually the lawyers are of a traditional conservative 
disposition and do not favour concurrent evidence. 
They wish to maintain control of the proceedings, 
and in particular they wish to retain the traditional 
opportunity of examining their own witness and 
cross-examining the witness for the other side. Their 
case may not be too strong, the expert witness might 
be perceived as not too strong, he would be at risk in 
the concurrent situation of too readily falling in with 
the opposing side expert or the judge. Conversely a 
witness with a very strong case and a strong confident 
persuasive personality might be well able in the con-
current situation to do better than the other expert 
witness and to persuade the judge. 
 
In family cases it is recognised that because of the 
likely ongoing relationship the contentious adversar-
ial process is very much out of place and the concur-
rent system much more likely to satisfy the need to 
find some sort of resolution.   
A lot of useful information is likely to emerge from 
the pre-trial joint expert meeting, enabling the 
lawyers to decide whether they favour the traditional 
method or the concurrent method for the actual trial. 
If the lawyers agree that they prefer the traditional 

by Alec Samuels 
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method the judge is unlikely to compel the concur-
rent method, though he still may do so in unusual  
circumstances if he so wishes.  
The judge 
He will very probably be traditional and conservative, 
and sceptical, unlikely to favour concurrent evidence, 
unlikely not to go along with the wishes of the lawyers, 
very unlikely to order concurrent evidence in the face 
of their objection. But he may be of a younger more 
enlightened disposition, and he may have had some 
experience of concurrent evidence and found it to his 
liking. The judge himself controls the expert witness 
interchange. He asks the initiating questions. He sets 
the conversational scene, the expert interchange. He 
is not adversarial or contentious, he is inquisitorial, 
he is searching for the answers to the expert issues in 
the case, in a “triangular” situation. Naturally both 
sides are treated fairly and reasonably, and the judge 
may not feel too inhibited by strict rules. 
 
There are possible limitations and disadvantages for 
the judge. He must prepare much more carefully 
than normal, as he must prepare an agenda, make 
ready to conduct the expert evidence, and ask the ini-
tial relevant questions, instead of simply listening to 
the traditional procedure. The judge may not like this 
sort of active involvement, he may not be well suited 
by disposition. Though if he was a very active advo-
cate before coming to the Bench, and he misses the 
“cut and thrust” of the Bar, he may inadvertently “de-
scend into the dust of the arena” and “fight a corner”, 
all very inappropriate for a judge. 
 
When the judge has finished with the experts the 
lawyers may exercise their right of examination and 
cross-examination, but by then most of the principal 
issues will already have been dealt with.  
 
The expert witness 
Although the decision whether or not to hear the         
expert evidence by way of concurrent evidence or not 
will be taken by the lawyers and ultimately by the 
judge, the expert witness should make sure that he 
has a view and makes that view known to the lawyers. 
He may feel more comfortable under one system 
than the other. 
 
The expert may be well disposed towards concurrent 
evidence. He dislikes the traditional cross-examina-
tion, which he thinks all too often is aggressively chal-
lenging his professional skill, experience, knowledge, 
standing and reputation. The lawyers are trying to 
“trick him”, to “catch him out”, make him look fool-
ish. He much prefers the courteous measured bal-
anced questioning of the judge. He can be relaxed 
“discussing” an issue with the other expert and              
the judge. The real issues are much more likely to 
emerge, to be identified, and be narrowed. Conces-
sions may be honourably made on both sides.            
Even almost agreements may be reached. The whole 
process may prove less stressful. The time taken over-
all for all the expert evidence to be heard may well be 
less than the traditional method. On the other hand 
the concurrent situation may not suit a particular         

expert witness. He can be a bit overawed by the          
questioning judge. He may have difficulty in coping 
with his opponent. He does not like him much, he 
has difficulty in concealing his dislike. He is not good 
at “argument”, he gets flustered, he cannot sustain his 
case, he yields too easily to a dominant opponent, he 
concedes too readily. He simply cannot cope, he is out 
of his depth.  
 
Self-analysis 
The potential expert witness would do well to submit 
himself to self-analysis, both generally and in a           
possible concurrent evidence situation. At the end of 
the day the impression upon the judge is the only          
ultimate matter of consequence. The judge will not 
like it if he makes use of the following adjectives in his 
appraisal of the expert witness: Over-confident,          
superior, condescending, patronising, impolite, judg-
mental, aggressive, inflexible, disrespectful, petulant, 
over-critical, assertive, interrupting, irrelevant, and 
ultimately unpersuasive. The lawyers will not wish to 
call as a witness the expert who might fall into any 
such category. For all his objective impartiality and  
independence, the judge is ultimately susceptible to 
the psychology of the situation and the conduct of the 
actors on the stage.  
 
Shall we go for concurrent evidence? 
Do we understand what is involved? 
Are we willing to do it? 
Do we prefer the old or the new system? 
Perhaps most importantly, will we be any good at it? 
 
© Alec Samuels 2021 
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Whiplash Reforms: 10 Key Points 
 
 
 
31 May 2021 
The Protocol applies to road traffic accidents which 
occurred in England and Wales on or after 31 May 
2021. For road traffic accidents before 31 May 2021, 
the £1,000 small claims track limit for personal injury 
claims will continue to apply. 
 
New Small Claims Track Limit 
The Protocol applies where the Claimant values the 
overall claim at not more than £10,000, and the claim 
for damages for injury at not more than £5,000. The 
value of any non-protocol vehicle costs is excluded 
for the purposes of valuing the claim. 
 
Vehicle costs include the pre-accident value (“PAV”), 
repairs, excess, hire, and recovery and storage. Pro-
tocol vehicle costs are vehicle costs which: (a) at the 
time the claim is made, have been paid by the 
Claimant personally or by an individual on behalf of 
the Claimant; (b) in the case of PAV, are claimed by the 
Claimant personally and not payable by the Claimant 
to the Claimant’s insurers; or (c) in the case of repairs, 
are subject of an estimate of the costs the Claimant in-
tends to pay personally. Non-protocol vehicle costs are 
vehicle costs which would be payable by the Claimant 
to third party organisations/businesses out of damages 
recovered. Subrogated claims where the insurer has 
paid out and credit hire claims are likely to fall into 
the non-protocol vehicle costs category. 
 
Claims where the Protocol does not apply, Children 
and Protected Parties 
Not all claims arising from road traffic accidents fall 
under the Protocol. The Protocol does not apply to 
claims:  
1, in respect of a breach of duty owed to a road user 
by a person who is not a road user, for example a car 
going over a pothole on a road;  
2, where the injuries were at least partly caused by a 
breach by the Defendant of at least one of the rele-
vant provisions as defined by s53 of the Health and 
Safety at Work etc Act 1974;  
3, to the MIB pursuant to the Untraced Drivers’ 
Agreement 2017 or any subsequent or supplemen-
tary Untraced Drivers’ Agreements;  
4, where the Claimant was a vulnerable road user. 
Vulnerable road users are motor cyclists, pillion pas-
sengers, sidecar passengers, wheelchair/mobility 
scooter users, cyclists, horse riders and pedestrians. 

5, where the Claimant or Defendant acts as a personal 
representative of a deceased person;  
6, where the Claimant is a child;  
7, where the Claimant or Defendant is a protected 
party;  
8, where the Claimant is bankrupt; or  
9, where the Defendant’s vehicle is registered outside 
the United Kingdom. 
 
For those claims, the small claims track personal in-
jury limit of £1,000 still applies. If the claim is made 
by a child or protected party and is for or includes a 
claim for a whiplash injury, the normal track will be 
the fast track, and must not be allocated to the small 
claims track. 
 
Liability 
The Claimant can upload photographs, sketch plans, 
witness statements, dashcam footage/video clips or 
any other documents in support of their claim that 
the Defendant was at fault for the accident anytime 
up to the point where the Claimant creates the Court 
Pack. The Claimant should normally allow at least 10 
days for new evidence to be considered before start-
ing proceedings. 
 
The Compensator has 4 options: (i) admit liability in 
full; (ii) admit liability in part; (iii) deny liability; or (iv) 
admit fault but dispute the accident caused any in-
jury to the Claimant. If the Compensator fails to pro-
vide a response within the time limit, liability will be 
taken to have been admitted in full. If the Compen-
sator denies liability in full or in part, their response 
on liability must set out the Defendant’s version of 
events and provide any information in support- in-
cluding photographs, witness statements and dash-
cam footage. The Compensator can upload evidence 
until the point the Compensator responds to the con-
tents of the Court Pack. 
 
The Claimant then needs to start proceedings using 
the procedure under Practice Direction 27B. If the 
court decides the Defendant is liable for the accident 
in full or in part, the court will stay the proceedings 
and the claim will then go back into the Portal to com-
ply with the quantum steps of the Protocol. 
 
Medical Reports 
The instructions to be sent to the medical expert for 
the first medical report must: 

The Government has now published the set of Regulations which provide the detail  
of the whiplash reforms. The amendments to the Civil Procedure Rules, including the 
new Pre-Action Protocol and Practice Direction 27B- Claims Under the Pre-Action 
Protocol for Personal Injury Claims Below the Small Claims Limit in Road Traffic 
Accidents- Court Procedure have also now been published. Here are 10 key points to 
take away from the newly published information:
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1,   provide the Claimant’s description of their injuries 
entered on the Portal;  
2, provide the Claimant’s responses about whether 
they consider their whiplash injuries to be exception-
ally severe or if there are any exceptional circum-
stances that have had an impact on their pain, 
suffering and loss of amenity.  
3, state if the Compensator disputes that the accident 
caused any injury to the Claimant and their reasoning;  
4,  state if the Compensator argues that the Claimant 
contributed to their injuries by not wearing a seatbelt; 
and  
5, include the Defendant’s version of events where 
the Compensator has admitted liability, but has pro-
vided a different account; 
 
Requirements c. to e. need to be provided so the 
medical expert can comment on the impact on diag-
nosis and prognosis, including whether the accident 
caused injury, if the Claimant’s or Defendant’s ac-
count is found to be true. 
 
The Claimant must check the factual accuracy of any 
report before it is sent to the Compensator. Once it is 
sent, there will be no further opportunity for the 
Claimant to challenge the factual accuracy of the 
medical report. If the Claimant challenges the factual 
accuracy of the report and the medical expert refuses 
to make any amendment, the Claimant may send the 
report and any details of the challenge and response 
to the Compensator and may continue to argue that 
the report is incomplete or inaccurate. 

Claimants must obtain a medical report before any 
settlement offer can be made or accepted, in respect 
of the claim for whiplash.  
Disputing causation and allegations of fraud or 
 fundamental dishonesty 
There are several reasons why the claim may fall out 
of the Portal, including where the Compensator: (i) 
makes an allegation of fraud or fundamental dishon-
esty against the Claimant; or (ii) disputes or contin-
ues to dispute that the accident caused the Claimant 
any injury following disclosure of the medical report.  
The Compensator has 20 days from receiving the 
fixed cost medical report, any other medical reports 
the Claimant relies upon, the list of losses and docu-
ments in support of any claim for other Protocol dam-
ages and claim for fees to notify that they wish to 
dispute that the accident caused any injury. They 
must also give reasons for doing so. At this point, un-
less the Compensator makes a final settlement offer 
for the other Protocol damages and the Claimant ac-
cepts that offer in full and final settlement of all claims 
for damages for injury and other Protocol damages, 
the claim will be dealt with outside the Protocol.  
New awards for whiplash injuries 
As seen from the table below, the new tariffs are much 
lower than the current awards for whiplash injuries 
within the Judicial College Guidelines.  
A court may apply an uplift of no more than 20%            
in exceptional circumstances, to either tariff category. 
The court must be satisfied the degree of pain,          
fering or loss of amenity caused by the whiplash            

 
Injury Duration Judicial College New Tariff 

Guidelines  One or more One or more whiplash 
(15th Edition) whiplash injuries injuries & one or more 

minor psychological injuries 
 
Not more than Up £2,300 £240 £260 
3 months   
More than 3 months, £2,300- £4,080 £495 £520 
but not more than  
6 months   
More than 6 months, £2,300- £4,080 £840 £895 
but not more than  
9 months   
More than 9 months, £2,300- £4,080 £1,320 £1,390 
but not more than  
12 months   
More than 12 months, £4,080- £7,410 £2,040 £2,125 
but not more than  
15 months   
More than 15 months, £4,080- £7,410 £3,005 £ 3,100 
but not more than  
18 months   
More than 18 months, £4,080- £7,410 £4,215 £4,345 
but not more than  
24 months 
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injury/injuries makes it appropriate to use the greater 
amount and either (i) the whiplash injury/injuries are 
exceptionally severe; or (ii) where the person’s ex-
ceptional circumstances increase the pain, suffering 
or loss of amenity caused by the injury/injuries.  
Section 152 Notices 
When the Claimant confirms their intention to start 
court proceedings, the Portal will automatically gen-
erate a notice to the Compensator that the Claimant 
intends to start proceedings for the purposes of sec-
tion 152 Road Traffic Act 1988.  
If an RTA Insurer consented in the Compensator’s 
Response to being joined as a Defendant, the 
Claimant must include the RTA Insurer as the sec-
ond Defendant to the claim.  
Court Pack 
Before starting court proceedings, the Claimant must 
generate a Court Pack from the documents on the 
Portal. The Claimant must send the Court Pack list 
to the Compensator at least 5 working days before 
starting court proceedings. The Compensator has 5 
working days to review the contents – they can add 
documents, but they cannot remove any documents. 
If the Compensator amends the list, they must send 
a corrected Court Pack list to the Claimant. The 
Claimant must then use the corrected Court Pack list 
to start court proceedings. The Portal-generated 
court form and the Court Pack must be sent to the 
court to start proceedings. If the Defendant fails to 
file an acknowledgement of service, the Defendant is 
not permitted to rely on any of the evidence provided 
by the Defendant in the Court Pack. Depending on 
the type of case, e.g. liability dispute only, or where 

an uplift is claimed, there are different documents 
that should be included in the Court Pack, so it is 
worth double checking before submitting (see        
Appendix C of the Protocol).  
It is important all evidence that parties wish to rely 
upon is uploaded to the Portal and included in the 
Court Pack. The court may decide not to allow new 
evidence to be considered if it is produced after pro-
ceedings are started: the parties will need to prove the 
new evidence is necessary to determine the claim.  
Costs 
Any claim started under Practice Direction 27B will 
be treated as allocated to the small claims track, and 
therefore small claims track costs apply. The Claimant 
will be able to recover the fees for a fixed cost medi-
cal report or medical records. The Defendant has to 
pay for a further medical report, in addition to the 
first fixed cost medical report, if the Claimant requests 
and justifies it. The court may also order that the De-
fendant pay the cost of any police accident report in-
curred by the Claimant. Cases which exit the Portal 
and proceedings are started will normally then fall 
into the fixed recoverable costs as set out at Section 
IIIA of CPR 45.  
Emma Woods 
March 2021  
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Motor Claims: Driver Not Liable for  
Injuries Sustained by Inattentive Claimant 
 
 

This decision provides a useful insight into circum-
stances where a driver may not be found liable or 
partly liable for a road traffic accident, despite the 
high burden placed on drivers due to the potential 
injuries that can be caused to pedestrians.  
Gary Vincent v Kevin Walker [2021] EWHC 536 (QB)  
Background 
The Claimant stepped off a pedestrian crossing 
refuge in the centre of the road. When he was ap-
proximately two thirds of the way across, he was 
knocked over by a vehicle driven by the Defendant 
driver. The Claimant sustained a head injury and had 
no recollection of the collision.   
The Defendant stated immediately following the col-
lision that he was travelling at about 45-50mph (the 
speed limit was 50mph) as he approached the traffic 
lights, which were on green. He saw the Claimant as 
he stepped off from the pedestrian island and into 
the road. The Defendant stated that the Claimant was 
looking ahead and down, and not towards his car. De-
spite applying emergency brakes, a collision could not 
be avoided.  
A witness travelling in the opposite direction saw the 
Claimant cross towards the centre refuge in front of 
her. She saw the Defendant's headlights approaching 
in the opposite direction but did not see the Claimant 
look up once and said that he "just walked out in front 
of [the Defendant's] car".  
Experts 
The issues to be addressed were: 
l  whether the Defendant was driving at an excessive 
speed.  

l whether he was paying insufficient attention to the 
road and surrounding area as he approached the 
pedestrian crossing.  
The Claimant had already accepted that he was con-
tributorily negligent as he was not paying attention 
when he stepped out onto the road. 
 
The Claimant's and Defendant's experts prepared a 
joint report concluding that the speed of the Defen-
dant's car upon impact would have been approxi-
mately 28 to 31mph. 
 
The Defendant's expert averred that the earliest          
opportunity the Defendant could have seen the 
Claimant would have been when he was on the           
central refuge. The Claimant's expert stated that the 
Claimant could have been observed and tracked as he 
crossed towards the central refuge and whilst walking 
through the central refuge. It was stated that the 
Claimant's constant dynamic movement would have in-
creased the likelihood of catching the Defendant's          
attention.  
Judgment 
The claim was dismissed by David Pittaway QC,             
sitting as judge in the High Court.  
In respect of the first issue, it was held the Defendant 
was probably travelling at 39 to 41mph when he first 
saw the Claimant. This speed was not considered to 
be excessive given the circumstances of the road. The 
speed limit of 50mph reflected the nature of the road, 
and the judge found that the Defendant probably 
eased his foot off the accelerator as he approached 
the crossing.  

A driver was found to bear no responsibility for injuries sustained by a pedestrian who had 
stepped out into the road without looking or paying attention. The driver was found to have 
been driving at an appropriate speed and had adequately scanned the road ahead. He could 
not have anticipated the Claimant walking out into the road against the pedestrian lights.

Mr Alwyn Jones 
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BSc (Hons), MBBCh, FRCS (Eng), MSc, FRCS (Tr & Orth)  
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degenerative disease, trauma and neoplastic disease. I have gained a wide experience of anterior and posterior  
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nerve root blocks, facet injections, discograms, XLIF (minimally invasive procedure) and more recently the  
‘decompression catheter’ for disc prolapse.  
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Regarding the second issue, this question was more dif-
ficult. The judge was not satisfied that the Claimant 
would have been visible to the Defendant before he 
reached the central refuge. He doubted that if the De-
fendant had scanned the central refuge as he ap-
proached, he would have registered the presence of 
the Claimant. The Claimant was wearing dark clothing 
and his silhouette was unlikely to have been picked up 
by a driver travelling in the Defendant's  direction.  
The judge concluded that even if the Defendant had 
viewed the Claimant on the central refuge the outcome 
of the accident would not have altered as the Defendant 
could not have reasonably anticipated the Claimant was 
going to walk onto the road against the pedestrian lights 
and without looking. A reasonably prudent driver, driv-
ing at 39 – 41mph in a 50mph zone, was permitted to 
rely upon an adult pedestrian using the traffic lights and 
pressing the button before he crossed.  
The judge found that the Defendant did not drive at 
excessive speed or fail to scan the road adequately. 
The Claimant had chosen "to take the risk to walk into 
the road without looking to see if there were any ve-
hicles approaching."  
Had liability been found on the part of the Defen-
dant, then the Claimant would still have been              
two-thirds contributory negligent as the Claimant was 
primarily responsible for the accident.  
What we can learn 
l The Defendant had stated that he was travelling at 
45-50mph at the time of the collision when ques-
tioned immediately after. The judge commented that 
"caution should be applied to what [the Defendant] 
said or did not say immediately after the accident". 

He had believed the Claimant was dead and so was 
understandably very shocked when he was being 
questioned by police officers.  
l The Claimant's expert undertook a 'test' with his col-
league to ascertain when the Claimant could have 
been seen from the road. The Defendant's expert 
agreed a pedestrian may have been identifiable be-
fore reaching the central refuge, but that in the ‘test’ 
scenario, the observer would have been aware of the 
pedestrian's presence. It was therefore to be expected 
the pedestrian would be spotted earlier in the 'test' 
scenario than the 'real world scenario'.  
l To that end, counsel for the Defendant referred to 
the judgment in Ahanonu v South East London & 
Kent Bus Company Limited [2008] where it was 
stated that instances of negligence prompted a dan-
ger that the court may "evaluate the standard of care 
owed by the defendant by reference to fine consider-
ations elicited in the leisure of the court room, per-
haps with the liberal use of hindsight." This could lead 
to an obligation to guarantee the Claimant's safety 
rather than a duty to take reasonable care. It was sub-
mitted that the Claimant's counsel was advocating 
perfection. The case of Stewart v Glaze [2009] was ref-
erenced, specifically the comments of Coulson LJ that 
"it is important to ensure that the court does not un-
wittingly replace [the standard of the reasonable 
driver] test with the standard of the ideal driver." 
 
Author: 
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handling portal claims, multi track injury, credit hire, 
recoveries and overseas claims. 
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How to Instruct Experts  
In Patent Cases Correctly

Every patent practitioner will appreciate the impor-
tance of properly instructing expert witnesses and the 
potential consequences of not doing so correctly. 
 
The 'Medimmune' guidance 
Experts involved in patent cases often have a closer 
degree of collaboration and interaction with instructing 
lawyers compared to experts involved in other com-
mercial disputes.  This is because they need to famil-
iarise themselves with various patent law concepts in 
order to ensure their evidence assists the Court, whilst 
the legal team needs to learn the technology in detail 
to understand properly what the expert is saying.  
Through this (often lengthy) process of taking              
evidence, it is critical that experts remain impartial 
and independent, and are able to express objective 
unbiased opinions on matters within their expertise.  
The lawyers instructing them bear a heavy responsi-
bility to ensure that experts maintain their objectivity 
throughout the process of taking evidence. Failure to 
do so is likely to become apparent during cross-           
examination at trial and completely undermine the 
expert's credibility.  The result is that the trial judge 
will be unwilling to place much if any weight on that 
expert's evidence, which may be determinative of key 
issues in the case (e.g. obviousness and sufficiency). 
 
This is the context in which Mr Justice Arnold (as he 
then was) provided influential guidance in Medim-
mune v Novartis [2011] EWHC 1669 (Pat).  It is now 
common practice to provide experts with key extracts 
from this judgment at the outset of their engagement. 
 
In that case, Mr Justice Arnold identified two com-
mon problems encountered in failing to properly in-
struct experts in patent cases ("traps for the unwary" 
as he put it).  
u The first is failing to give a balanced view on the 
disclosure of a particular item of prior art, for exam-
ple by failing to discuss unclear or potentially un-
helpful passages.  
u The second occurs when an expert was previously 
aware of the invention in issue, or had some involve-
ment with it or a similar invention (for example, be-
cause they published relevant papers or are listed as 
an inventor on a patent application in the same field), 
but has failed to explain this information adequately 
(or at all) in their reports. 
 

Concerns over loss of objectivity may also arise if an 
expert fails to refer to key papers or developments in 
the field. A recent example of the problems arising 
out of this sort of approach can be seen in Neurim v 
Generics [2020] EWHC 3270 (Pat). Here, the written 
evidence of the defendant's expert was heavily criti-
cised by the judge as being disingenuous and "calcu-
lated, not to assist, but to mislead, the court". The expert 
failed to refer to key papers of which he was previ-
ously aware and he was also, in the judge's analysis, 
guilty of misleading citation of material and misdi-
rection. The result was that the judge was unable to 
accept his evidence on certain key points. 
 
Medimmune v Novartis also approved the approach of 
showing documents to experts in a chronological se-
quence. This involves first discussing the skilled per-
son/team, then the common general knowledge, 
followed by the prior art and, finally, any patent doc-
uments. This process is sometimes known as 'sequen-
tial unmasking' and is a method of trying to minimise 
or avoid an expert expressing opinions with a hind-
sight bias (the hindsight bias being knowledge of the 
patented invention).  This is especially important for 
parties seeking to revoke a patent on the grounds of 
obviousness. 
 
The problem with hindsight 
Hindsight is inherent in any system that must look 
back in time to analyse the validity of a patent. Patent 
cases commonly involve inventions conceived of 
many years before proceedings are issued. The          
parties advance positions about what the state of the 
field was and how particular problems would have 
been approached at a particular point in time. This is 
necessarily a hindsight exercise. Yet, the legal ap-
proach to assessing whether an invention was obvi-
ous at a particular point in time requires the experts 
artificially to put out of their minds any knowledge of 
the invention and subsequent advances in the field. 
 
Hindsight can manifest itself in a number of ways 
when it comes to an expert's consideration of what 
would have been obvious to do at a particular point in 
time (aside from the classic "step-by-step"/Technograph 
problem, a number of others are identified by Lord 
Justice Floyd in E. Mishan & Sons v Hozelock [2020] 
EWCA Civ 871 at [98]).  Many brilliant inventions 
could be considered to be 'simple' in the sense that 

by Chris Pratt, Associate Director for Osborne Clarke LLP   
The recent decision of Mr Justice Meade in Fisher & Paykel v Flexicare is yet another 
warning to patent practitioners of the dangers in failing to instruct experts properly,  
particularly when the expert has prior knowledge of the invention.  
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they seem to be obvious after they have been made.  
These inventions may not have required a particu-
larly complex intellectual leap but rather simply con-
ceiving of an idea in a (non-obvious) way that had not 
been done previously.  
Hindsight is a dangerous thing indeed and a failure 
to properly identify it and exclude it would impose 
an unrealistically high – even impossible – threshold 
for patentees to overcome.  The courts are well-aware 
of the dangers of hindsight reasoning and the need to 
exclude it (see Actavis v ICOS [2019] UKSC 15 at [72]). 
It should be in all parties' interests to try to exclude 
hindsight reasoning from their expert evidence and 
arguments at trial as a failure to do so can be fatal to 
a party's case.  
The need to exclude hindsight knowledge or bias is 
also accepted as being of fundamental importance in 
other fields (outside the somewhat artificial exercise 
conducted in patent cases). Most notably, the use of 
blinding (or masking) in the design of randomised 
controlled trials for the development of new 
medicines or developments in clinical practice.  There 
is evidence showing that clinicians find what they ex-
pect and hope to find so blinding both the patients 
receiving the treatment (or placebo) and the clinicians 
administering the treatments (so-called 'double blind-
ing') is a way of eliminating or minimising this per-
formance bias.  The use of blinding is accepted to 
provide better quality evidence for clinical assessment, 
and double blinded trials carry more weight than un-
blinded or single-blinded trials.  
The blinding of experts (by not telling them which 
party they are instructed by and/or who is the paten-
tee) may help minimise any loss of objectivity but it 
does not really address the issue of hindsight bias in 
patent cases.  
Practical problems with sequential unmasking 
Earlier this year, in Akebia & Otsuka v Fibrogen [2020] 
EWHC 866 (Pat), Lord Justice Arnold (sitting as a 
judge in the Patents Court) felt the need to re-iterate 
the Medimmune guidance as he didn’t feel it                
was being sufficiently well-observed by patent            
practitioners.  
The Fibrogen case raised a number of issues concern-
ing the failure to properly instruct experts. One of 
which was a failure by one of the experts to refer to a 
number of papers on which he was a co-author and 
which were highly relevant to the field of the inven-
tion (the second trap for the unwary dealt with in 
Medimmune). The judge said this gave him cause for 
concern over the preparation of the expert's reports, 
commenting that he should have been instructed to 
address these papers in his reports.  
Lord Justice Arnold re-iterated his approval of the            
sequential unmasking protocol explaining that it can 
help to reduce or avoid hindsight and this is desirable 
wherever possible.  But he also pointed out that it is 
not a rule or principle which must be followed in all 
circumstances. He identified three practical problems 
associated with following the protocol, which are: 

u The issue of identifying the skilled person/team be-
fore seeing the patent and discussing the common 
general knowledge on this basis. Patents are ad-
dressed to those individuals with a practical interest in 
putting the invention into effect so the skilled per-
son/team can only be properly identified and ap-
proved by the expert after having seen the patent. In 
practice, this is done by the lawyers asking the expert 
to adopt their characterisation of the skilled team  
pending a review of the patent. Lord Justice Arnold 
considered that this practice is imperfect but it is nec-
essary in order to be able to follow the sequential un-
masking process. 
 
u When the party seeking revocation of the patent 
amends its case to introduce new prior art after the 
expert has reviewed the patent. This is what         
happened in Fibrogen and is a risk in any UK patent 
proceedings. In these circumstances, the expert must 
do their best to avoid hindsight reasoning and ex-
plain how they have sought to do so.  Lord Justice 
Arnold did not criticise the way in which the expert 
was instructed in this instance, but he did take it into 
account when considering obviousness. This was not 
an issue that ultimately undermined that expert's         
evidence on obviousness. 
 
u Pre-existing knowledge of the expert. In this case, 
the expert was aware of the class of inhibitors claimed 
by the patent.  Lord Justice Arnold accepted that, as 
a result, it would not have been possible to instruct 
the expert in a way which was free from hindsight.  
This is the issue which is addressed more directly in 
the recent Fisher & Paykel case (below). 
 
Those in favour of sequential unmasking 
Some judges of the Patents Court are particularly in 
favour of sequential unmasking as a way of avoiding 
or reducing hindsight bias (e.g. Lord Justice Arnold); 
others are less in favour of it (for example, Mr Justice 
Birss; see HTC v Gemalto [2013] EWHC 1876 (Pat)).  
The sequential approach is often criticised by practi-
tioners (and clients) due to the length of time taken 
(and costs incurred) to reach a point with an expert 
which allows the legal team to assess their suitability, 
particularly given the time frames available to         
respond to claims for patent infringement. 
 
While there is no formal rule requiring this approach, 
the risk that the ultimate trial judge finds that the          
expert was instructed incorrectly may undermine the 
weight the judge attaches to the evidence. This can 
have very significant consequences on the outcome 
of the case. It is rarely worth the risk of not following 
this prudent sequential approach to the instruction 
of experts.  
Mr Justice Meade in favour of sequential unmasking? 
With the recent appointment of Mr Justice Meade to 
the Patents Court, patent practitioners will be curious 
as to which camp he falls into (after all, he was lead 
counsel for Medimmune in the case which provided 
the guidance discussed above).  The decision in Fisher 
& Paykel v Flexicare makes clear that, whilst acknowl-
edging it may not always be practical, Mr Justice 
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Meade does indeed see value in this approach ([19] to 
[22]), even if the expert is already aware of the patent 
in issue or a commercial embodiment of it. 
 
Importantly, in such circumstances, Mr Justice Meade 
explained that experts cannot give completely un-
tainted views of the prior art but may nevertheless, 
with extra care and consideration, give cogent evi-
dence on obviousness avoiding hindsight bias.  He ex-
plained (in [21]) that "in such a situation I think it must be 
important for the expert to identify how they knew about the 
invention and when, and to reflect carefully on how that 
might influence them." 
 
Fisher & Paykel v Flexicare 
In Fisher & Paykel, the defendant's expert saw the 
patent some years before his involvement in the liti-
gation. He was also aware of the features of the 
claimant's commercial products which were relevant 
to the patent (including having referenced them in 
his own patent application).  Although his first report 
contained a "mere reference" to having previously seen 
the patent, the judge considered that this was "inade-
quate because he had not thought about his previous knowl-
edge of the alleged invention properly, and this lack of care 
meant that he had not really turned his mind to how it might 
have influenced his thinking on the issue of obviousness".  
Ultimately, the expert's views were influenced by         
"significant hindsight" and he failed to articulate proper 
reasons to support his conclusions that each prior art 
citation rendered the patent obvious. The obvious-
ness attack failed and the patent was upheld as valid 
(and infringed). 
 

The important point from this decision is that if an 
expert is already aware of the patented invention be-
fore their involvement in proceedings, they must 
thoroughly explain the circumstances in which they 
became aware of the invention, give proper consid-
eration as to how this may influence their assessment 
of the prior art, and also explain how they have 
sought to avoid hindsight reasoning. 
 
Following the sequential unmasking protocol and get-
ting the expert to reach conclusions at each stage of 
the process may help the expert to anchor their 
thinking at particular points in time to minimise hind-
sight bias.  Asking an expert whether there were par-
ticularly significant work or life events around the 
priority date can sometimes be helpful, but there is 
rarely an easy answer. 
 
Experts are usually being asked to consider events 
which took place many years in the past, when they 
had little reason to remember contemporaneously 
exactly how and when developments were being 
made.  Practitioners should therefore always give 
careful consideration at the outset of a case as to the 
order in which documents should be shown to po-
tential experts, and take great care to manage any 
hindsight reasoning (whilst, of course, ensuring that 
the expert remains objective throughout). 
 
Many thanks to Osborne Clarke 
www.osborneclarke.com 
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Car Crash and Medical Mistakes: 
How Does a Court Allocate Blame 
 
 
It can be difficult for a court to say where liability 
should rest when more than one party contributed to 
the injury or death.  If someone is injured in a car ac-
cident and then they receive negligent medical treat-
ment, who is responsible for their injuries?  This issue 
came before the court recently in the case of MacPhie 
or Widdowson and others v Liberty Insurance Limited, NHS 
Grampian and NHS Highland [2021] CSOH 15.  
Background 
The pursuers were the executrix and close relatives of 
an individual who was seriously injured in a road traf-
fic accident and subsequently died because of his in-
juries. The accident had occurred at about 12 noon 
on 1 January 2016. He was taken by ambulance to 
hospital, remained there overnight and was dis-
charged the following day. The next evening he was 
admitted to a different hospital.  He underwent 
surgery on 8 January 2016 but suffered a cardiac ar-
rest and died on 11 January 2016.   
The first defenders were the insurers of the driver 
whose driving had caused the accident, the second 
and third defenders were those responsible for hos-
pitals at which the individual had received treatment 
following the accident. All three defenders had             
admitted liability (at least to some extent). It was           
admitted the other driver had caused the road traffic 
accident.  It was admitted that there had been a fail-
ure to arrange a CT scan at the first hospital the in-
dividual attended and it was admitted that there had 
been a delay in surgery at the second hospital.   
The appropriate level of damages had also been 
agreed. However there was dispute among the            
defenders as to how the liability should be appor-
tioned among them.  The court was asked to deter-
mine this.  
The Court's approach to determining the extent of 
the different defenders' liability 
To determine where liability should rest the judge 
looked at (i) the relative blameworthiness, and (ii) the 
"causative potency" of the actions or omissions of the 
various parties at fault (ie, the impact and extent to 
which they contributed to the death of the individual). 
 
The judge was satisfied that the actions of the insured 
driver, for which the first defender was liable, were by 
far the most relevant. The manner in which he drove 
was as categorised as "extremely reckless”.  
This contrasted with the two hospitals for which the 
second and third defenders were responsible. The 

doctor treating the individual at the first hospital was 
to blame for omitting to undertake a CT scan but there 
was a complete absence of reckless behaviour or an un-
caring approach on his part. The lack of experience of 
this type of trauma cases provided a context which was 
relevant to blameworthiness (although it did not ex-
cuse negligence). The analysis of blameworthiness on 
the part of the team at the second hospital was similar. 
There was no question of criticism of conduct as op-
posed to breach of duty. That hospital, too, would have 
also dealt with fewer of this type of trauma cases than 
specialist trauma centres. The judge concluded that the 
omissions of the medical teams who tried but failed to 
save the individual were far less blameworthy and, on 
the facts of the case, the first defenders must bear by far 
the greater share of blame. 
As regards causative potency (the impact of the acts or 
omissions of the parties at fault) the judge noted that 
the initial reckless act of the driver who caused the ac-
cident put the deceased in a position where, absent 
surgical intervention, he would die albeit not imme-
diately. The individual's chances of survival lessened 
with each delay and the omissions for which the sec-
ond and third defenders were responsible. However 
those treating the individual in the hospitals did not 
cause any injuries. Looking at the impact of the          
negligence in treatment in the two hospitals, the 
judge concluded that the second and third defend-
ers were equally responsible for the downwards spi-
ral by which the individual suffered. 
 
The first defenders were found to be 70% liable and 
the second and third defender were each found to be 
15% liable for the total amount of damages which 
were awarded to the pursuers.  
Comments 
As this case demonstrates, apportionment of liability 
between different defenders is not a simple matter. 
Where issues arise about how liability should be ap-
portioned, the court will need to look, in significant 
detail, at the facts of what has actually occurred and 
even in circumstances where there have been admis-
sions of negligence.   
When making an assessment of how liability should 
fall, the court will look at blameworthiness of the var-
ious defenders. In addition it will consider the impact 
which the acts or omissions had on the loss or injury 
which was ultimately suffered. Defenders can expect 
the court to acknowledge differences between posi-
tive acts causing harm on one hand and omissions of 
well-intentioned medical professionals on the other. 

Jenny Dickson is a partner and solicitor advocate who  
specialises in personal injury law at independent Scottish 
law firm, Morton Fraser 







Whiplash Reforms: A New Dawn for 
Fraudulent Motor Injury Claims?

So, where will the next tranche of fraudulent claims 
involving low value injury come from, and how will 
they fit into the new system provided by the Official 
Injury Claims Portal (“OIC Portal”)?  
Following the recent publication of the whiplash tar-
iffs, pre-action protocol (“the Protocol”) and practice 
directions covering road traffic accident (“RTA”) per-
sonal injury claims under £5,000, expected areas of 
concerns have been identified and insurers should be 
preparing to ensure that improper behaviours are 
recognised and strategies put in place to deal with 
them.  
There will be no ‘big bang’ 
The updates to the Civil Procedure Rules confirm 
that the current £1,000 small claims track (“SCT”) 
limit for personal injury claims arising from an RTA 
is preserved where the accident occurred before 31st 
May 2021. Similarly, the tariffs for whiplash will only 
apply to those claims where the RTA accrues on or 
after 31 May 2021.  
This means a significant cohort of claims will continue 
to apply the existing whiplash damage awards post-
31 May 2021. We have already identified late notified 
claims’ as an ongoing issue, and we also expect there 
are claims which are yet to be progressed due to the 
pandemic. This may be due to delayed notification 
from injured claimants or the ability of claimant           
representatives to progress the claim due to furlough 

or other issues. The proposed lifting of restrictions in 
the coming months together with re-opening of of-
fices and the end of furlough may prompt the pro-
gression of these claims (whether genuine or 
otherwise). Combined with the economic impact of 
the covid pandemic beginning to bite it is clear we are 
expecting a busy second half of 2021.  
However, once these pre-31 May 2021 claims clear, 
motor-related soft tissue injuries will no longer be the 
primary cash generator in fraudulent claims. This 
means that organised or opportunistic fraudsters may 
look elsewhere, and we have considered some of the 
areas of concern below. However, let’s not forget; per-
sonal injury claims are still considered “easy” money 
and “victimless” fraud and where there is money 
available there will be those that take advantage.  
Claims shift 
The move to a tariff regime for whiplash injuries has 
prompted concerns that fraudulent or exaggerating 
claimants will seek to push claims above the increased 
£5,000 small claims limit by alleging additional non-
tariffed injuries, such as orthopaedic injuries to the 
limbs, neurological injuries such as headaches or         
tinnitus, alongside a tariffed whiplash claim. 
 
We understand that how these multi-site injury claims 
should be valued is likely to be the subject of          
expedited test cases. However, in the meantime, it 
should be assumed that each element of the injury 

The whiplash reforms will trigger seismic changes in the claimant market for road 
traffic claims. The days of claimants receiving £2,000 for a six month whiplash 
injury will be over, however there are concerns that the reforms will encourage  
exaggeration of genuine injuries and/or exaggeration of claims from accidents which 
have not occurred at all.
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claim will be awarded its full or a large proportion of 
its individual value (whether tariffed or guideline). 
Insurers should be starting to identify motor claims in 
which multi-site injuries are alleged and consider any 
representatives involved. In addition, insurers should 
consider whether multi-site injuries dramatically in-
crease in collisions post-31 May 2021 or remain con-
sistent with existing levels.  
In addition, the Whiplash Injury Regulations make 
no clarification of how the exacerbation of a pre-ex-
isting condition by a whiplash injury will be valued. 
Arguably, this could be covered by the provision in 
the Regulations allowing for an uplift of up to 20% in 
the event of ‘exceptional circumstances’, but again, 
this may be an issue which requires resolution via ju-
dicial direction.  
Liability denials 
The new OIC portal provides that claimants can issue 
proceedings on the issue of liability only, where it is 
denied in full. Following resolution of liability, the first 
medical report is then obtained. Based on the exist-
ing delays for small claims track hearings, it could be 
upwards of a year before a medical report is obtained. 
Some claimants may (legitimately or otherwise) re-
port ongoing symptoms at that stage. Similarly, even 
where liability is admitted within the OIC portal, a 
claimant is not required to provide their medical re-
port until their prognosis period has ended. At that 
stage, a further report may then be required.  
Of course, in these instances, the claimant in question 
may well be playing a long game, especially with pre-
medical offers for whiplash now banned. However, 
there are financial incentives for those that do so. For 
comparative purposes, a six month injury would be 
awarded £840, but a 19 month injury could be 
awarded £4,215. An injury exceeding 24 months 
would fall outside the tariff, likely be valued in excess 
of £5,000 per the Judicial College Guidelines and 
thus fall outside of the OIC Portal, even if the 
claimant is not alleging a multi-site injury.  
It will be absolutely necessary for insurers to identify 
claims either with a prognosis period in excess of 12 
months, where medical evidence has not been              
disclosed within 12 months (including due to a             

liability dispute) or finally, where a second report is 
being obtained following the end of the initial prog-
nosis period. Those claims should be monitored and 
appropriate intelligence searches considered in order 
to validate or challenge the prognosis claimed.  
Low speed impact claims 
The liability options available to a compensator/in-
surer on the issue of a claim in the OIC Portal include 
an admission of fault (whether in full or in part) but 
denying injury to the claimant. It is this option likely 
to be triggered in the event of a low speed impact 
claim. This response compels the insurer to set out 
why causation is disputed, and this will be placed be-
fore the medical expert. If the insurer still disputes 
causation after receipt of the medical report, then the 
claimant may issue proceedings. Such a claim and dis-
pute are likely to be allocated to the fast track, as such 
a claim is not accounted for within the bespoke litiga-
tion procedures set out in Table 1 of the Protocol.  
This indicates that low speed impact claims may be 
a route to both allocation to the fast track, but also 
the recovery of fixed recoverable costs if the claimant 
is successful, which may be the aim of unprincipled 
representatives.  
Exceptions 
There are also various exceptions to the new Protocol, 
such as where the party is deemed to be a ‘vulnerable 
road user’. This term is defined as including parties 
using motorcycles, bicycles, wheelchairs, mobility 
scooters and pedestrians. In addition, children 
(under 18) will be excluded from the reforms. We 
note with interest that those using e-scooters are not 
referred to within the definition of vulnerable road 
user, and we expect that this definition may be 
amended if the use of e-scooters becomes widespread.  
Claims involving vulnerable users would be handled 
in line with the existing Pre-Action Protocol for Low 
Value Personal Injury Claims in Road Traffic Acci-
dent (provided that the claim would ordinarily fall 
within that protocol). This exception prompts the 
question whether there will be a move by unscrupu-
lous parties in pursuing claims either from bogus  
passengers who are children from both genuine and 
staged accidents.  

Mr Tim Kelly 
Inspection of motor vehicles/motor insurance claims expert 
Former member Qualified through the Institute of Automotive Engineers Assessors as M.IAEA, Former  
F.I.E.A Eng Tech through IMI, Eng Tech through Society Of Operation Engineers. MSOE ,MIRTE Affil IMI 
 
Contact: 
Email: timkelly@motorclaimguru.co.uk - Alternate Email: timkelly@motorclaimguru.co.uk 
Website: www.motorclaimguru.co.uk - Alternate Website: www.motorclaimguru.co.uk 
Address: 102 Rochdale Road, Bury, Lancashire, BL9 7AY 
Area of work: North West and Nationwide 



Similarly, organised fraudsters may look to bring staged 
or induced collisions involving motorcycles, bicycles and 
pedestrians. Of course, attempts to bring about such 
collisions carry a significant risk given the physical jeop-
ardy to the pedestrian or cyclist, and it would be sur-
prising if claims of this nature became commonplace 
but certainly something for insurers to be mindful and 
to look out for in their new claims analysis.  
Liability claims 
We have previously raised the prospect of the 
whiplash reforms driving fraud into other casualty 
lines given this would now appear a more lucrative 
area for fraudsters to target. Of course, these concerns 
remain, and it is imperative that hard-learned lessons 
from the motor arena are translated (as far as is pos-
sible) with urgency to other casualty insurance lines.  
The Government recently announced their intention 
to increase the small claims track limit for liability 
claims to £1,500 yet the change will not be imple-
mented until April 2022.  
In considering the type of speculative liability claims 
which might be pursued, we expect that some em-
ployers may be forced to de-emphasise health and 
safety measures in the workplace due to financial 
pressure in the coming months, and fraudulent 
claimants may seek to take advantage of that lack of 
focus. Similarly, public sector austerity will likely be 
implemented in the coming years, with pothole re-
pair funds already identified as a source of cutbacks.  
Authors: Karen Elliott - Partner 
Damian Rourke - Partner - www.clydeco.com
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COVID-19 Fraudster  
Jailed for Mass Cyber Scam 
A COVID-19 fraudster has been jailed for using fake 
digital messages to trick people into providing bank 
details to receive a vaccine. Teige Gallagher, 21, was 
sentenced at the Old Bailey to four years and three 
months' imprisonment.  
Gallagher had been sending out bulk text messages 
to members of the public claiming to be from various 
commercial organisations such as banks and from the 
NHS. The victims were asked for personal financial 
information, including questions relating to their 
bank accounts and bank cards.  
In the case of the NHS, Gallagher set up web pages 
based on the GOV.UK website, which claimed it 
needed this information to verify who victims were 
and their entitlement to receive the vaccine.  
The police found iPhones at Gallagher’s home con-
taining messages purporting to be from the NHS, 
various banks, and Netflix. On one of the phones 
more than 2,000 telephone numbers were found, be-
lieved to be a list of victims who were sent scam SMS 
messages.  
Gallagher used specialist tools to be able to send out 
bulk SMS text messages to a list of mobile phone 
numbers which came from a data breach. He would 
then tailor a fake SMS message from an organisation 
relevant to the victim.  
Within the fake message there would be a link to a 
fraudulent website and once taken in by the scam the 
intent was to ‘socially manipulate’ the victim to dis-
close personal details. In this way he intended to ob-
tain the victims’ full names, credit and debit card 
numbers, bank account numbers and passwords.  
Gallagher was engaging in smishing and phishing 
frauds. Smishing is when fraudsters obtain personal 
details of a victim by SMS text messages, while phish-
ing is a method used by fraudsters to access valuable 
personal details, such as usernames and passwords.  
John Werhun, from the CPS, said: “At a time when 
the country is looking to the COVID-19 vaccination 
rollout to help our society return to normal, Gal-
lagher was seeking to exploit this by prising vital per-
sonal financial information from vulnerable victims 
eagerly wanting their vaccine.  
“Criminals are increasingly using sophisticated on-
line methods to try and extract information and 
money from unsuspecting members of the public. We 
need to be agile in our response to these phishing and 
smishing threats and our new Economic Crime Strat-
egy will allow us to adapt and enhance our capability.  
“Working closely with City of London Police, we have 
brought a rapid close to Gallagher’s fraudulent op-
eration. Hopefully, this sends a message out to other 

fraudsters and reassures the public that work is un-
derway to prevent it happening. Please remember to 
report any incidents like this to Action Fraud.”  
Detective Chief Inspector Gary Robinson, head of 
unit at the Dedicated Card and Payment Crime Unit 
(DCPCU), said: “Gallagher wrongfully thought he 
could get away with impersonating organisations and 
sending out scam text messages, including ones re-
lated to the COVID-19 vaccine to commit fraud.  
“The DCPCU will continue to crack down on those 
seeking to exploit this pandemic to defraud the pub-
lic, through close collaboration with the CPS, mobile 
phone companies and the banking industry.  
“Criminals are experts at impersonating trusted or-
ganisations like the NHS, banks or the government 
and will try to play on people’s concerns about their 
finances at this difficult time. It’s therefore vital that 
the public follow the advice of the Take Five to Stop 
Fraud campaign and stop and think before parting 
with any money or information in case it’s a scam.”  
In the last year the CPS has seen cyber criminals look 
to exploit the COVID-19 pandemic. In response to 
this, the CPS has issued an ambitious Economic 
Crime Strategy to combat these offences.
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Held to Ransom by a Cyberattack  
 

Introduction  
In the 1996 film, Ransom, Mel Gibson offers $2                  
million as a bounty for information leading to infor-
mation surrounding his son’s kidnappers, promising 
to track down the criminals for as long as it takes until 
they are found.   
A recent report published by the Information             
Commissioner’s Office (ICO) has identified that           
cybercrime incidents have increased by 36% com-
pared to last year but the most alarming statistic re-
ported by the ICO was that there had been a 289% 
increase in ransomware incidents. This is where com-
puter systems are hacked and demobilised by Persons 
Unknown, until a ransom payment is made, usually 
in the form of cryptocurrency, in a further attempt to 
avoid detection by the authorities.   
The International Crime Police Organisation,              
INTERPOL, also commissioned a similar report 
which concluded that cybercrime is increasing at an 
unprecedented rate, partly due to the Covid-19 pan-
demic. The assessment also identified a clear shift 
from targeting individuals and smaller businesses to 
global corporations and governments.   
Corporates have had to adjust their IT systems at 
short notice to allow their employees to work from 
home. This has inevitably compromised security and 
privacy. It is much harder for corporates to train their 
employees regarding online safety and regulate em-
ployee behaviour. In addition, the increase of em-
ployees accessing the network has essentially opened 
multiple gateways and access points for criminal 
gangs to infiltrate the network and steal company 
passwords, confidential data and sometimes even 
money.  
There can be no doubt that cybercrime is developing 
at an alarming rate in terms of both scale and sophis-
tication. The technology and malware that criminal 
gangs deploy to facilitate criminal activity are always 
being improved which makes it harder for law              
enforcement authorities to stay ahead.  
The most common cybercrimes often involve the use 
of hacking, phishing and malicious software such as 
ransomware. Such activities now often feature a covid 
element to them. For instance, INTERPOL have re-

ported a significant increase in phishing emails alleg-
ing to contain key information about the pandemic. 
Equally, INTERPOL reported a 569% increase in ma-
licious registrations of fraudulent websites in which 
the criminals have registered domain names contain-
ing keywords such as ‘covid’ and ‘coronavirus’.   
Crypto-crime 
Whether the crime is one of phishing or the          
deployment of malicious software, the end goal for 
the fraudsters involved will usually be to disable their 
victims’ computer systems and coerce them into mak-
ing a substantial ransom payment. Through either 
business necessity, or sheer embarrassment of the fail-
ure of their internal IT security, the payment is often 
made quickly and the crime unreported, or at least, 
unsolved.   
Cryptocurrency is becoming more popular than ever 
for such ransom payments with the fraudsters po-
tentially located anywhere in the world and the pay-
ment being transferred through various crypto 
exchanges, by a quick click of a button.     
However, whilst cryptocurrency payments are often 
difficult to trace as accounts are anonymous there is 
always a digital trail that can be followed and with the 
employment of crypto experts and specialist IT 
equipment, it is possible, in some cases (unlike cash 
payments) to trace the ransom payments though the 
blockchain footprint; identify the currency exchanges 
where the ransom payment has been transferred, 
and seek information from these exchanges to          
identify the key suspects.  
Further, the English Courts are leading the way in 
providing remedies to assist in the recovery of cryp-
toassets, particularly when related to cyberattacks and 
other fraudulent activity. In particular, the English 
Judiciary has demonstrated a keen desire to utilise 
the existing tools that are currently available under 
the English legal system and adapt them to ensure 
there are legal remedies available to provide appro-
priate relief to those who seek the Court’s protection.   
AA v Persons Unknown & Ors, re Bitcoin [2019] 
The case of AA v Persons Unknown & Ors, re Bitcoin 
[2019] was the first of its kind to confirm that cryp-
toassets are ‘property’ and as such, the English Court 

by Dominique Dolman and Lily Pidge  
Commercial Disputes Resolution Team, Irwin Mitchell LLP 
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determined that it had the ability to grant proprietary 
injunction relief and protective orders, on behalf of 
the applicant.    
Background 
The case relates to the hacking of a Canadian                 
insurance company (the “insurance company”) which 
had taken out insurance against cybercrime attacks, 
from an English insurance company, who wished to 
remain anonymous (“AA”).   
The English insurance company received a ransom 
note from the First Defendant (“Persons Unknown”) 
who demanded a ransom payment of over £1 mil-
lion in Bitcoin in order to regain control over their 
IT systems.   
When making the ransom payment, AA employed the 
assistance of a specialist IT cryptocurrency fraud expert 
to track the payment. The expert was able to trace the 
payment of some of the Bitcoin which was held in the 
cryptocurrency exchange of Bitfinex, in the BVI.   
Once AA was able to trace and identify some of the 
Bitcoin ransom payment to Bitfinex, AA immediately 
made an ex parte (without notice) application to the 
English Court on an anonymised basis. The hearing 
was also conducted in private to avoid the risk of ei-
ther a further retaliation cyberattack or dissipation of 
the Bitcoin ransom payment before enforcement 
steps had been undertaken.  
Judgment 
In a landmark decision, Mr Justice Bryan determined 
that cryptocurrency, such as Bitcoin, could be con-
sidered and treated as “property” on the basis that 
cryptocurrency could be definable, identifiable by 
third parties and had some degree of permanence. 
As such, cryptocurrency was therefore capable of 
being the subject of a proprietary order.  
On the balance of convenience, Mr Justice Bryan 
granted the interim relief sought as damages were 
deemed to be an inadequate remedy given that Bit-
coin could be dissipated quite easily.  
Of further interest, Mr Justice Bryan also ordered 
Bitfinex, the currency exchange intermediary, to 
provide information on the identity and address of 
the Persons Unknown. Given that a key attraction to 
investing in cryptocurrency is the anonymity it af-
fords the investor, it will be interesting to see if other 
currency exchanges will be as willing to co-operate 
in the future.   
The Persons Unknown were never identified and it 
remains unclear whether the balance of the ransom 
payment was ever recovered from them.  
Remedies Available Under English Law 
It is interesting to note that whilst fraudulent cyber-
crime activity is on the rise, investments in cryp-
tocurrency continue to gain in popularity.  Therefore 
it is even more pleasing to see the English Court 
showing its capability and willingness to provide the 
necessary protection to those that fall victim to such 
fraudulent activities.    

Legal remedies that are available include seeking 
Worldwide Freezing Orders (even against persons 
unknown who may be located either inside or out-
side of the UK), which can immediately prevent the 
further transfer or dissipation of assets, wherever they 
may be located. Such applications are often sup-
ported by ancillary disclosure orders, ordering the re-
cipient to disclose further information about the assets 
being held. As cryptoassets can be identified as prop-
erty, it is also possible to seek a proprietary injunction, 
in circumstances where the applicant is able to 
demonstrate they are the rightful owners of such 
property. In addition, a Bankers Trust order can be 
obtained, which directs a third party (such as a Bank 
or a cryptocurrency exchange)  to disclose informa-
tion about the identity of property held which may  
(or has) become the subject of a Freezing Order.  
These are powerful remedies that are at the Court’s 
disposal and unique to the English legal system. They 
can have far reaching consequences against individ-
uals and property being held by them or by related 
third parties. Such applications can be made without 
notice with hearings held in private so the fraudsters 
are often unaware of the legal action that is being 
taken until the appropriate relief has been granted 
and enforcement steps are well underway.     
It is not surprising that the English Courts are seeing 
an increase in cyber-related cases and this trend is al-
most certainly likely to continue. It will be interesting 
to see how the English Courts will continue to make 
use of all the legal weapons at their disposal to face 
battle with the fraudsters.   
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International and Sensitive Evidence  
in Account Freezing and Forfeiture 
Orders (AFFO’s)

A regular factor in Account Freezing and Forfeiture 
Orders (AFFO's) is international or sensitive evidence. 
Barnaby Hone examines how this evidence raises a 
number of issues of admissibility and fairness. 
AFFO’s, like Cash Seizures, operate outside set pro-
cedure rules but follow general civil procedure. 
Which rules and laws apply is a particular web which 
can be discussed in another article in itself.  
International Evidence 
As has been seen in some of the most high profile 
AFFO’s, such as the NCA’s co-ordinated move on 
multiple Chinese bank accounts, a large amount of 
the evidence relied upon will concern foreign juris-
dictions or be gained from different jurisdictions. 
This raises two key questions:  
First, if evidence is gathered from another jurisdic-
tion is it admissible? The broad answer is yes, as long 
as it complies with the relevant Hearsay rules, if they 
apply. In practice, this will mean that the weight the 
court can put on the evidence will depend on the con-
text that it was gathered in, and how relevant it is to 
the issue in dispute. 
 
Second, will be the Applicant relying upon foreign 
laws. This will usually be in the context to prove that 
criminality took place. If they are presented by an ex-
pert in that legal area, then they should be admissible. 
But if the evidence is presented by a non-expert wit-
ness then it will be more difficult to deal with. Indeed, 
this might be a key ground on which an application 
can be 'defended' upon. 
 
Sensitive Evidence 
Public Interest Immunity applications do not apply in 
these cases as they would apply in criminal applica-
tions, but there is still the privilege to withhold 
grounds on public interest grounds. The document 
would need to be withheld on the grounds that it 
would be ‘injurious to the public interest’. But this is 
a very high test, as the Respondent has a right to a 
fair trial, in accordance with Article 6. The Applicant 
also has a duty of full and frank disclosure. 
 
This means that the Applicant will need to draw a 
very fine line in what evidence they disclose and rely 
upon. They cannot, for example, rely upon a bland 
assertion without explaining it, and need to full            
disclose any evidence which might undermine the  
application. 
 
The focus needs to be on what is relevant. It should 
be remembered that the aim of the application is to 
find out if the money is recoverable or to be used in 
unlawful conduct. Therefore some evidence might 

not be relevant, such as why it was initially seized, and 
on what basis. This was discussed in Hoverspeed v 
Customs and Excise Commissioners [2002] EWCA 
Civ 1804, in a similar context.  But this does not mean 
that the reasons will not be relevant. In cases where 
AFFO’s originated from a SAR, it might be relevant 
what the reasons were for originally seizing the 
money, and if it was the same in the final case for the 
Forfeiture.  
Conclusion 
Each case will of course rely on its own facts. It will be 
important that the key principles of a right to a fair 
trial and full and frank disclosure are upheld. On the 
other hand, it is important to bear in mind what is 
relevant to the forfeiture test. Although the burden 
of proof might be lower, those principles will remain 
paramount.  
Barnaby Hone is a barrister with specialist expertise 
in all types of asset recovery and financial crime. He 
is ranked in Chambers and Partners and the Legal 
500 for his knowledge within POCA, asset recovery, 
and forfeiture. Barnaby writes the chapters on Inter-
national Asset Recovery and Terrorism Finance for 
Millington and Sutherland Williams on POCA 
www.5sah.co.uk 

by Barnaby Hone, 5SAH barristers
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Going Virtual -  
The Use of Technology  
in International Arbitration 

At the outset of proceedings, parties to an                        
international arbitration ought to consider how tech-
nology can assist them throughout the course of the 
proceeding. Importantly, how such technology will be 
employed by the parties should be recorded in the 
first procedural order or the terms of reference for 
the arbitration to help avoid any future disputes.  
 
Parties may contemplate using technology in the          
following ways and/or at the following stages of a         
proceeding: 
 
(a) Responding to Redfern Requests: employing tech-
nology assisted review, such as continuous active 
learning, allows lawyers who are very familiar with 
the issues in the case to review a smaller subset of doc-
uments for the purpose of “training” the system. 
Technology can use that coding for the purpose of 
identifying other potentially relevant documents with 
a view to avoiding the sometimes cumbersome pro-
cess of agreeing on search terms and/or reviewing 
large numbers of irrelevant documents.  
 
(b) Calling Witnesses: where factual witnesses and ex-
perts are based in various jurisdictions, enabling them 
to testify using video conference will reduce travel 
time and costs. The IBA Rules on the Taking of Evi-
dence in International Arbitration contemplate that 
the Tribunal may permit the parties to give evidence 
in this way. The issue of presenting evidence remotely 
has been contemplated recently by most arbitration 
centres as a result of the COVID-19 internationally 
imposed travel restrictions.  
 
(c) Electronic Document Briefs: The parties can agree 
to have an electronic hearing brief / bundle. There 
are numerous third party vendors that can assist par-
ties in facilitating an electronic hearing. Those ven-
dors can host any arbitral documents such as 
pleadings, witness statements and expert reports, and 

contemporaneous documents on a secure site that 
can be accessed by the parties and the Tribunal. Ideally 
the parties would engage the vendor at an early stage 
so that documents on which each party intends to rely 
on can be added throughout the life of the arbitration 
and be used during any procedural hearings.   
Ultimately, proceeding electronically, means that par-
ties can reduce or entirely avoid the costs incurred in 
photocopying and binding hearing briefs / bundles 
which can be voluminous where there are large num-
bers of contemporaneous documents being relied on 
by the parties.   
(d) Virtual Hearings: Parties may decide that the na-
ture of the arbitration is such that any hearing (pro-
cedural or substantive) can be conducted virtually. 
Parties may have different appetites as to whether 
they wish to conduct hearings virtually but in a post 
COVID-19 world, it is likely that parties may be more 
amenable to proceeding in this way. 
 
When thinking about how to employ technology in 
an arbitration, there are some more practical consid-
erations to bear in mind. These include:  
(a) Whether there are any data protection issues that 
need to be addressed before deciding on the nature 
of the document review to be undertaken and 
whether documents can be hosted on a third party 
server.  
 
(b) Whether the arbitration concerns issues where IT 
security is a paramount concern. 
 
(c) Whether any witness will require the assistance of 
an interpreter and how interpretation would work if 
video evidence is employed.  
(d) Whether the parties have compatible software / 
hardware and an internet connection which will allow 
them to use technology in a way contemplated in the 
procedural order or terms of reference.  

The flexibility afforded by institutional rules, such as the ICC and LCIA, makes international 
arbitrations well suited for the use of technology in a myriad of ways in arbitral proceedings. 
Parties can be faced with responding to dozens and sometimes hundreds of Redfern requests 
(i.e. documentary production requests), the need to call witnesses and experts based in  
various parts of the world and an arbitral panel that can be made up of arbitrators who are 
also based in different jurisdictions. Confronted with these challenges, the use of technology 
is crucial to international arbitration living up to some of its central pillars - being that it is 
faster and less expensive than court proceedings, can be tailored to the nature of the dispute 
and, of course, gives parties the benefit of confidentiality.  
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(e) If the parties agree to use an electronic hearing 
brief / bundle, how the process of creating that brief / 
bundle will be managed.  
(f) Whether any special training is required for the 
parties and/or the Tribunal to ensure that any tech-
nology employed is used effectively and efficiently.  
The use of technology in an arbitration should be a 
help and not a hindrance to parties and the Tribunal. 
It can be used for some or all of the proceeding. Sim-
ply put, it should be used in a manner to make pro-
ceedings more efficient and cost effective. 
International arbitration affords parties the flexibil-
ity to use technology in a way that helps them meet 
these objectives taking into account the nature and 
complexity of the dispute. Parties who have arbitra-
tion clauses in their contracts or ultimately decide to 
proceed by way of arbitration would be well served in 
the longer term to pause and think about how tech-
nology may be used in their arbitral proceedings.  
 
 
Author 
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The Value of Experts in Litigation

Used wisely though, the value that an expert can add 
to your case is so much more.  
In this article solicitor Susan Dearden and head of  
expert services at Finch Consulting, Dr Richard 
Brown, consider five ways in which expert evidence 
is likely to more than pay for itself:  
Avoiding Unnecessary Costs 
Because a professional expert is objective, their views 
do not always support the party instructing them. 
That is helpful information to have at an early stage 
if your position is unsustainable.  
In the civil courts, in an injury claim, for example, 
expert evidence can help to ensure early agreement 
on liability issues, limiting ongoing issues to causation 
and quantum and avoiding trial costs.  
In civil and criminal cases, if expert evidence helps to 
avoid trial, then the cost saving to which they con-
tribute can be substantial.  
And even where a trial is unavoidable, early expert 
evidence in all Court proceedings can help to ensure 
that issues are more clearly identified at an early stage 
by drawing on them in Statements of Case, Prosecu-
tion Case Summaries and Defence Statements. This 
can limit the length of the trial and the number of 
witnesses needing to be called.  
Preserving maximum discounts to sentence 
In a health and safety prosecution, if a defendant has 
an early objective expert view on whether or not be-
haviours or working practices fell below the standards 
required, it ensures that they can make an informed 
plea by the time of the first hearing.  A plea of guilty 
at that stage will lead to a one-third discount to any 
fine that would otherwise have been imposed under 
the Reduction in Sentence for a Guilty Plea Defini-
tive Guideline. Delay in entering such a plea will im-
mediately reduce the discount to one quarter, and 
then to a maximum of one-tenth on the first day of 
trial, or zero if entered during the trial. When the 
fines in these cases can reach £10m. The forfeited  
discount is likely to be substantial.  
Reducing penalty brackets 
In health and safety cases, penalties are determined 
by reference to a Guideline that requires the Court 
to determine into which sentencing bracket a case 
falls by reference to culpability and by harm. The        
difference between penalty starting points within 

these brackets is often substantial.  For example:  
Reduction in Harm category: The harm category       
determination is based on analysis of the likelihood 
of harm and the seriousness of harm risked.  Even if 
the risk was undoubtedly death, the “likelihood” of 
harm, which is an area on which an expert can use-
fully advise, can be category 1, 2 or 3 which, for a 
company with an annual turnover in excess of £50m 
means a starting point of between £300,000 and 
£1,300,000.  
Reduction in Culpability category: A key factor rele-
vant to culpability is an analysis of how far short of an 
appropriate H&S standard did an offender fall.  
Again, this is something on which expert evidence 
can be crucial and have substantial repercussions.  For 
example, with a harm category 2 case, for a company 
with an annual turnover of at least £50m would be 
looking at a starting point of £100,000 were they as-
sessed to fall in the low culpability bracket and 
£2,000,000 if in the very high culpability bracket.  
Whilst the decision on culpability and harm guide-
line rests with the Court, well informed expert           
evidence can be very influential in reducing the 
bracket which the Court determines is fair in all the 
circumstances. 
 
Mitigation 
In health and safety prosecutions, sentences fall 
within wide brackets under the Sentencing Guide-
line. It would be a false economy to ignore the bene-
fit of strong expert evidence on mitigation in the cases 
which fall to be sentenced under this guideline.  For 
example, for a company with an annual turnover ex-
ceeding £50m, the bracket for a medium culpability 
harm category 2 case is between £300,000 and 
£1,500,000 (with a starting point of £600,000).  Ex-
pert evidence which, for example, provides an objec-
tive analysis of what has been done since an accident 
to ensure there can be no future exposure to the risks 
identified and on which the conviction has been 
based,  can have a significant impact in keeping the 
fine considered by the Court to be appropriate, to the 
lower end of the range. 
 
Recoupment 
In civil cases, liability may rest with more than one 
party. Strong expert evidence can provide an objec-
tive consideration of the relative role of a range of        
defaults which can: 

It is widely understood that the role of  
experts in litigation, whether civil or  
criminal, is to help the Court with complex  
or specialist matters, which form part of  
the wider evidence considered in a case, to  
enable a fair determination to be made.
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• Help inform CPR Part 36 offers to shift the cost risk 
of the dispute onto others  
• Assist with negotiations to agree apportionment        
between defendants and so save on litigation costs  
• Assist the court in ensuring your client does not 
overpay its contribution to the settlement 
 
If in doubt about how to be maximally effective in         
instructing an expert, Finch Consulting provide  
practical advice on everything from identifying your 
expert, to what information and technical guidance 
should be given in an instruction. 
 

Sue Dearden is part of Finch Legal and is an          
experienced health and safety specialist solicitor. Dr 
Richard Brown heads the Finch Expert team and is 
a health and safety and behavioural expert.  
 
To speak with either of them regarding the value of 
Experts in Litigation please email 
susan.dearden@finch-consulting.com and 
richard.brown@finch-consulting.com. 

On May 7, 2021, Colonial Pipeline, the largest U.S. 
pipeline system for refined oil products, was hit by a 
ransomware attack that forced the company to shut 
down its entire fuel distribution pipeline. 
 
This most recent ransomware breach of Colonial 
Pipeline demonstrates that it isn’t a question of if you 
will be impacted by a cyber event, but rather when it 
will happen. Even the largest and presumably best-
protected organizations can become victims of ad-
vanced, persistent threats. Over the years, many 
organizations have become more familiar with the re-
quirements of security and incident response to bring 
their company back into an operating state, but what 
about after that? How do you defend the company 
against further action by customers or regulatory 
agencies? 

A key component to the continued efforts of bring-
ing the organization back to a true pre-loss condition 
is managing the investigation in a way that any ex-
posed data can be used as evidence in a court of law. 
Cyber forensics experts, experienced in the preser-
vation and analysis of data, are required to work 
alongside cyber security professionals during the re-
mediation of a cyber breach event to ensure all evi-
dence is preserved and analyzed, and to inform 
corporate officers and counsel of any data exposure 
that may have happened as a result of the breach.  
The need for a forensic review is especially important 
as it is becoming more common for threat actors to 
take data out of an organization during a ransomware 
event. 

Gas Shortage due to Colonial  
Pipeline Ransomware Breach
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Snatching Victory  
From the Jaws of Defeat

Introduction  
Recent advances in technology have brought about sig-
nificant improvements in how we deliver construction 
projects. However, design-related failures remain stub-
bornly at the heart of construction disputes.  
 
Despite numerous initiatives over the years, design 
errors, omissions, and late submissions continue to be 
a principal cause of disputes in construction. 
 
But why should this be the case? And does technology 
have a further role in finding a solution? Might the 
changes in working practices brought about by Covid-
19 lead to a long-term change in approach to design, 
and what impact might this have on the construction 
industry? 
 
The CRUX reports and the insight they offer 
In 2018, HKA issued its ground-breaking Crux           
Insight Report – “Claims and Dispute Causation – A           
Digital Perspective”. This provided detailed analysis of 
claims and disputes in major capital projects around 
the world. This was followed a year later by the            
second Crux report entitled “Claims and Dispute 
Causation - A Global Market Sector Analysis” which 
provided an updated and refined analysis based on a 
larger dataset. 
 
Between them, the two reports provided a detailed 
insight into the complexities of dispute causation, 
identifying and ranking key causal factors and com-
menting on appropriate measures to address and     
reverse identified trends. 
 
Analysis of the data identified that design issues 
ranked highly as matters which led to disputes be-
tween contracting parties. Three particular causation 
factors relating to design appeared time and again: 
incorrect designs, incomplete designs, and late design 
issue. Combined, they top the league table of dispute 
causation. 
 
Why does design continue to be a primary cause of 
disputes? 
The list of reasons why design issues are so often a 
cause of disputes is long and complex, and this makes 
it difficult to identify any correct primary cause.     
Furthermore, the way in which design is executed has 
changed considerably over time – solving some     
problems but creating others. 
 

For example, the introduction of Building Informa-
tion Modelling (BIM) has enabled better collabora-
tion and communication, improved clash detection, 
more accurate programming, better project visuali-
sation, and an ability to resolve issues before they 
reach site. In time, this will lead to improved accuracy 
and more timely delivery. 
 
On the downside, procurement strategy has become 
increasingly fragmented in recent decades, with de-
sign services often re-tendered at each stage (concept, 
preliminary, detailed), resulting in a loss of continuity 
of personnel through the process. Furthermore, 
nowadays we all tend to change job much more fre-
quently than our forebears. The days of working for 
one company from college to retirement are largely 
gone. This can lead to a significant loss of project 
knowledge by the time a project reaches site. 
 
Focusing resource on design to reduce disputes 
Typically, the cost of design is only a small part of the 
total cost of a construction project, and smaller still 
when the whole lifetime costs are considered. But the 
impact of correcting errors may be disproportionately 
high, with some studies suggesting that a 20% in-
crease in costs due to design errors is not unusual. 
This dwarfs the typical profit margins generated by 
the industry. So, if clients wish to identify where to tar-
get resources for the best outcomes, they need look 
no further than the design stage! 
 
Design is invariably complex and involves the inputs 
of multiple parties and interests. Typical examples of 
the problems which occur repeatedly are:  
l  Clashes between technical disciplines. 
l  Clashes with existing infrastructure and services. 
l  Items omitted. 
l  Items designed but not transferred onto drawings. 
l  Calculation errors. 
l  Ground conditions not properly understood. 
l  Inexperienced designers. 
l  Insufficient checks. 
l  Insufficient time. 
l  Late changes. 
 
Can digitisation reduce design as a primary cause 
of disputes? 
The increased use of BIM in the construction          
industry has promised significant improvements in 
the design process. As a method for creating and 

Can Lessons from the COVID-19 Crisis Help Reduce Design-Related Disputes in  
Construction?  
“If clients wish to identify where to target resources for the best outcomes, they need to look 
no further than the design stage.” - Peter Caillard, Principal, HKA  
 



E X P E RT  W I T N E S S  J O U R N A L       127 J U N E  2 0 2 1

managing information on a construction project 
throughout its lifecycle, the BIM model is the whole 
project in electronic form. It is not simply another tool 
– it is a different way of working. It is a database and 
a method of communicating. Its benefits extend to all 
users of the model and to all stakeholders. 
 
Used correctly, BIM has the ability to reduce errors 
and clashes. These may be: hard clashes – for exam-
ple, an elevator that doesn’t fit in the shaft constructed 
for it; or soft clashes – such as permanent works that 
intrude into a maintenance zone, or clashes in time – 
perhaps the inability to install cladding because scaf-
folding is in the way.  Such errors could be identified 
much earlier in the design process and certainly be-
fore they delay or disrupt progress on site. With a 
comprehensive digital model of the design, such 
problems should eventually be eliminated.   
BIM also enables us to look at more options, obtain 
answers faster, coordinate between disciplines, share 
information effectively, and to give managers better 
control. All of these should help reduce errors.  
One significant advantage of BIM is the ability for de-
signers to access the model from anywhere in the 
world at the touch of a few buttons.  The need to as-
semble a design team in a project office is much re-
duced. The BIM model has become the project office!  
Properly used, BIM should furnish the design man-
ager with a greater level of control, and better con-
trol equals less mistakes. But care must be taken to 
ensure that increased use of BIM does not blur            
the lines of responsibility between the stakeholders, 
particularly the designer and the contractor.  
In addition to BIM, other technologies are also          
driving change – increasingly complex scheduling 
software, virtual reality, centralised remote docu-
mentation management systems, drones for surveys 
and inspections, etc.  The use of enhanced systems 
for records production and retention, both for project 
management and archiving purposes, is tackling the 
construction industry’s reputation for poor record-
keeping, which has historically fuelled otherwise 
straightforward issues of dispute. 
 
Many of these new technologies enable design to be 
progressed simultaneously by multi-disciplinary teams 
disbursed around the globe on an almost 24/7 basis. As 
the sun sets in the far east, it rises in Europe, followed 
by the Americas, and then back to the far east again, 
enabling design to be a continuous process.  
 
Furthermore, technology enables all stakeholders to 
be brought together – not just different technical spe-
cialists, but contractors, suppliers, and end-users. 
Rather than each interested party developing its 
input independently, the process of design and re-
views becomes collaborative and coordinated. It facil-
itates multi-disciplinary input from the outset by all 
parties rather than a design being prepared first and 
then circulated for comment. This encourages a 
‘right-first-time’ approach and reduces the need for 
amendments and corrections.  

Will the Covid-19 outbreak accelerate change? 
The Covid-19 outbreak in the Spring of 2020 has had 
a greater impact upon contractors than designers.  
Social distancing rules forced the mothballing of 
many construction sites worldwide, but the traditional 
design offices of decades past have, thanks to the ad-
vance of technology, given way to a more flexible en-
vironment where remote working has temporarily 
replaced the company office, and ‘Zoom’ and ‘Teams’ 
have replaced conventional meetings. Many design 
consultancies have not only survived but thrived 
under this new method of working. 
 
So, could this temporary situation become the new 
permanent? Although many currently home-based 
designers may be yearning for the social interaction of 
an office, few will miss their commute and its associ-
ated costs, or the discipline of office hours, business at-
tire, etc. Furthermore, given the high cost of fixed 
office space, employers will be scrutinising produc-
tivity levels over this period of enforced isolation and 
asking whether the traditional working approach is 
now ripe for change? Location is no longer critical to 
many jobs. Those office-based staff who previously 
enjoyed working the occasional day from home may, 
in future, just work the occasional day in the office.  
 
As to how extensively this occurs, as always in busi-
ness, the answer will be determined by the economics. 
But the current crisis has demonstrated that alterna-
tive working methods are not only possible, but con-
siderably advantageous – reduced costs, improved 
communications, and even happier staff. 
 
Why should this reduce design-related disputes? 
Covid-19 has revolutionised the way in which we 
work, with the use of technology for communications 
rising to new levels. In many cases, project design has 
continued undisrupted as the digital design model sit-
ting on a central server may be worked on by anyone, 
anywhere, at any time. Ten years ago, most designers 
would have been furloughed! Digitisation through 
BIM combined with modern communications       
technology has saved many designers from this fate. 
 
With Covid-19 a new era has dawned. Much of the 
technology that hitherto had just been useful is now 
essential to daily business. Teleconferences are now 
several per day rather than a few each week. With the 
right hardware available, designers can now execute 
their trade from the kitchen table as easily as from the 
company office. 
 
In the struggle to reduce design-related disputes in 
construction, this increased reliance on the technol-
ogy can only have benefits. Technology provides the 
opportunity to document and record processes and 
procedures, check for mistakes, identify errors.  BIM 
does more than just detect clashes in designs – it im-
proves coordination, it reduces drafting errors, it en-
courages teamwork and cooperation, enables checks 
on practicability and constructability, and facilitates 
information sharing. All these factors collaborate to 
reduce error and delay – and hence to reduce           
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disputes. The more commonplace they become in the 
construction industry, the greater the reduction in de-
sign as the cause of disputes. 
 
It would be stretching matters to suggest that Covid-
19 will lead to the elimination of errors in design, but 
history may yet credit it for accelerating progress by 
a decade or so.  
Conclusions 
Erroneous and late designs continue to be primary 
cause of construction disputes. Digital technology of-
fers a way forward as it can eradicate many human 
errors and introduce processes directly focused on 
quality and timely delivery. In so doing it has the po-
tential to considerably reduce industry’s costs.  
 
Currently there exists insufficient historical data to 
demonstrate the effectiveness of digital technologies 
in reducing construction disputes. However, in time, 
HKA’s Crux database will have the potential to iden-
tify developing trends by applying year-by-year anal-
yses and provide evidence-backed outputs to 
demonstrate the impact of technology on disputes. 
 
Dispute reduction relies on change in working prac-
tices, and Covid-19 has forced the pace of such 
change. Remote working has demonstrated how 
communications technology can enhance delivery. 
 
Author 
Peter Caillard, Principal, HKA  
E: petercaillard@hka.com 
www.hka.com  
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Dilapidations -  
What you need to know 

What does dilapidations mean? 
‘Dilapidations’ are breaches of covenant to repair a 
building contained in a lease. They are disrepair and 
defects which tenants are required to deal with or pay 
to have remedied when they vacate the property that 
they have been leasing. Obvious examples are a leak-
ing roof or a broken window, but these breaches can 
take many forms. 
 
It is common for a landlord to serve notice to tenants 
towards the end of a lease asking them to carry out 
repairs or reinstatement works. This list of works is 
called a ‘schedule of dilapidations’.  
Dilapidations are often considered to be insignificant 
by tenants when leaving the premises which is a dan-
gerous assumption. The liability to repair can have 
serious financial implications and we strongly recom-
mend that tenants seek advice from a Chartered Sur-
veyor before entering into a lease or when a schedule 
of dilapidations has been served to them. Contact us 
today if you need a trusted Chartered Surveyor to 
work with. 

 
Why do you need a building survey? 
We would advise any prospective tenant to commis-
sion a survey and report before signing a property 
lease. You may need a traditional building survey but 
often a Schedule of Condition should be appended to 
a lease and this gives tenants insight into any poten-
tial dilapidations liability that might exist. 
 
Organising these before signing a lease could save 
you thousands in future costs. It will highlight to          
tenants what repairs they might face and should         
significantly reduce the risk of tension should a         
landlord request payment for work at the end of the 
lease that isn’t deemed as acceptable in a Schedule of 
Dilapidations. 
 
Which report format is best for me? 
All building surveys involve the chartered surveyor 
undertaking a full inspection of the property, but it is 
ultimately your decision which report format is most 
suitable. 
 

by Clive Morley, Chartered Surveyor & Surveying Director at AWH  
Here at AWH, there are certain terms that we use on a daily basis and as  
property management experts we can take them for granted. So we thought we’d 
start breaking some down into layman’s terms to explain what they mean and 
how they affect business owners like you. 
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Schedule of Condition – it is crucial that the condi-
tion of a property is accurately recorded when a 
Schedule of Condition is appended to a lease. What’s 
included:  
l A thorough inspection of the building from top to 
bottom, both internally and externally, to note the 
present condition of the property at that precise mo-
ment in time. Photos are useful but not sufficient.  
l A written description of the building and all major 
elements and components with a written statement 
detailing the condition of each element.  
l No dilapidations liability advice is included. 
 
Dilapidations Liability Report – differing to a Sched-
ule of Condition, this survey begins with a desktop re-
view of the lease. What’s included:  
l Focus is on the lease covenants relating to repair, 
redecoration and reinstatement.  
l An outline of the potential dilapidation’s liability 
costs the tenant may be obligated to undertake based 
on the lease covenants compared to the current con-
dition of the property.  
A Combined Approach – a third option is to combine 
one or other of these reports with a traditional build-
ing survey report that states the overall condition of 
the building. It is similar to a home buyer’s report but 
bespoke for the individual property a tenant wishes to 
lease. 

But a survey won’t necessarily report in detail on         
everything so any limitations should be agreed upon 
and documented within the report. Timescales and 
likely costs for future repair and maintenance work 
can be included in the survey. When a tenant is about 
to sign the lease on a new property it is worth asking 
the building surveyor to review the clauses that relate 
to dilapidations for final peace of mind. 
 
For more information about dilapidations, claims and 
how to avoid any associated risks, please download 
our FREE Dilapidations & Section Valuation Article 
by visiting https://awh.co.uk/dilapidations/. 
 
Author 
Clive Morley, Chartered Surveyor & Surveying  
Director at AWH 
Clive Morley has worked within the construction          
industry for over 48 years, training as a quantity          
surveyor before progressing to contracts manage-
ment and project management. He has a wealth of 
experience in the property market, notably acting as 
an Expert Witness over a range of cases in the past 
15 years. Due to his varied background, Clive is able 
to offer succinct expert evidence on a range of mat-
ters. Clive is available to advise clients who have any 
questions around dilapidations – please contact him 
on 020 70611100 or clive.morley@awh.co.uk.  
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Why We Urgently Need  
an Indian Mediation Act
Introduction  
In 2019 the Indian Supreme Court recommended 
the enactment of an Indian Mediation Act1, a             
proposal that is hardly surprising, and some may 
even say is long overdue, in a country where the back-
log of cases runs into millions. Even a decade2 earlier, 
former Prime Minister of India, Mr. Manmohan 
Singh, had mercilessly indicted the country’s belea-
guered legal system, when in 2009 he declared that 
India had the largest backlog of cases in the world3. In 
so saying the soft-spoken former premier could not 
have spoken too loudly because it now appears that 
there are over 30 million cases4 pending. There are 
over four million cases5 in the High Court alone. 
Even the Supreme Court, where intricate points of 
constitutional law are argued, has over 50,000 cases 
outstanding and a Delhi High Court chief justice es-
timated that it would take him 466 years to clear his 
court’s backlog alone7. If that was not bad enough 
then, the situation is immeasurably worse now in the 
Coronavirus Pandemic, which has had a devastating 
impact in India, not only in terms of people infected, 
but also the toll it is taking on the Indian legal              
system’s ability to have causes heard before the 
courts8. In March 2020 the compete lockdown was 
announced by the Indian Government for an inde-
terminate period of time. The Judiciary announced 
(as it has done in the UK and elsewhere in the Far 
East9) that cases would be heard by video-link. That 
is a forlorn hope in circumstances where there was 
already a mountain backlog of cases to hear, because 
closing down court-rooms has only slowed down the 
number of appeals that are to be heard. So, what is to 
be done? The obvious answer is to explore alternative 
dispute resolution procedures10, ones which are less 
adversarial and require less investment of judicial 
time and resources.  And this is where the Supreme 
Courts recommendation of an Indian Mediation Act 
makes such sound sense !  
 
[B] From Conciliation to Mediation? 
The importance of alternative forms of dispute            
resolution was emphasised in the Afcons case11 just 
over a decade ago, when Basant, J. memorably posed 
the question, “[d]oes the law…. permit, tolerate or 
enable the court to compulsorily refer the parties to 
arbitration, even without their consent and against 
their volition?.” He answered no less memorably 
when he said that “[k]eeping in mind the law’s delays 
and the limited number of judges which are available, 
it has become imperative that resort should be had to 
alternative dispute resolution mechanism with a view 
to end litigation between the parties at an early 
date.”12 In doing so, he emphasised the need for  

compulsory pre-litigation mediation, which is in         
tandem with the judicial management of commercial 
disputes in India where the legislation requires com-
pulsory pre-litigation mediation under the Commer-
cial Courts Act 201513. However, unlike many other 
countries, Indian law has an existing distinction be-
tween ‘mediation’ and ‘conciliation’14.  
 
At first glance, it would make sense to simply amend 
the existing conciliation legislation rather than to         
introduce a separate stand-alone mediation Act. 
However, we believe that because the framework for 
conciliation at present is part of the Arbitration Act, it 
risks being perceived through the lens of a regime 
that is quite different in the manner that it operates.  
Dr Hingorani, the eminent expert on mediation in 
India argues that a separate mediation law is not           
required, he states:  
“Having made the artificial distinction between conciliation 
and mediation, the mindless search in India has been for a 
stand-alone mediation law. The clarity in the Singapore  
Convention with regard to the mediation process offers an 
opportunity to rationalise the manner in which mediation         
itself is viewed in India. Surely we do not have to go down a 
lot of wrong roads to find the right road. Our law-makers 
could do us a favour. Rather than struggle to enact a fresh 
stand-alone law on mediation, please just use the term           
“mediation” in conjunction with “conciliation” in the 1996 
Act and delete “mediation” as a separate mechanism in Sec-
tion 89 of the Code. By doing so, you will have in your hands 
the elusive stand-alone law for mediation and, at the same 
time, will have addressed most of the issues faced by the            
mediating parties. Adding yet another law to the maze of          
existing legislation would only serve to blunt the mediation 
process – an effective ADR mechanism so wholeheartedly                  
encouraged and endorsed by our courts and institutionalised 
primarily through court-annexed mediation centres.15” In 
our considered opinion a separate mediation act is 
required to keep separate the regimes of conciliation 
and mediation in Indian law, so they work in an            
institutionally complementary way, rather than an in-
stitutionally synonymous way, with clear blue water 
between them.  Mediation is bound to work that 
much more effectively under Indian law if that is 
done. 
  
Mediation in India will require the mediator to play 
facilitative role only and not an active role and for that 
reason it is important that such a law is not part and 
parcel of a law on arbitration and conciliation. So, let 
us at the outset explain what we mean by this.  
 
In India the existing Arbitration and Conciliation Act 
1996, Conciliation Part III  is actually the statute which 

by Dr Tariq Mahmood, Professor Satvinder Juss and Arran Dowling-Hussey  
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allows for the reaching of a ‘settled agreement’ in the 
form of an ‘arbitral award’ such that it can show          
compliance with statutory requirements16.  The 
Supreme Court while dealing with ‘settlement          
agreements’ between parties held In Haresh Da-
yaram Thakur v. State of Maharashtra17 the Indian 
Supreme Court when addressing the question of ‘set-
tlement agreements’ held that once such an agree-
ment was “signed by the parties [it] is final and binding on 
the parties and persons claiming under them” and that is 
when “a successful conciliation proceeding comes to an 
end….” On that basis “[i]t is such an agreement which has 
the status and effect of legal sanctity of an arbitral award 
under Section 74." Now if we compare this with statu-
tory mediation, the difference is at once starkly clear.  
It is important to note that s.30 of the Arbitration & 
Conciliation Act permits settlements by methods in-
cluding mediation, the arbitral tribunal can encour-
age parties, with the agreement of the parties to use 
mediation to encourage settlement18. 
 
To begin with mediation is not by virtue of a statutory 
enactment but is governed by Civil Procedure Mediation 
Rules 200619. Second, it takes the form of a ‘decree’. 
This is clear from the Supreme Court decision 
in  Salem Advocate Bar Association  v.  Union of 
India20 (Report III), which demonstrated the need for 
a mediation focused drafting of case management 
guidelines and the establishment of mediation cen-
tres. The ‘settlement agreement’ reached by media-
tion, however, is in the form of a ‘decree’, after it has 
been duly signed and attested, and then it is enforce-
able in the Courts.  
 
The existing provisions21 provide that at any stage of 
the proceedings, mediation and conciliation is to be 
facilitated between the parties through the forum of 
a Mediation and Conciliation Panel, and that this can be 
before such bodies as an organ of the central govern-
ment or before a Tribunal or even an Appellate Tri-
bunal. But what is most significant to note here is that 
the rules require22 that “Parties alone shall be responsible 
for taking decision” because it is important that “the me-
diator or conciliator shall not impose any decision on the par-
ties.” It is this particular quality of mediation which 
one would expect a statutory innovation, in the form 
of a new Mediation Act, to further strengthen. Once 
the parties have made their decision, the existing 
rules23 require that their ‘settlement agreement’ will 
be sent to the Central Government or the Tribunal or 
the Appellate Tribunal, in the form of a Report by the 
mediator or conciliator, and that body will then pass an 
order on the basis of the report as submitted24.  
 
Of course, the outstanding question is, that if India 
pass a new Mediation Act, what form should it take? 
We believe that India can more easily follow the lead 
given by the United Nations Convention on the Interna-
tional Settlement Agreements Resulting from Mediation 
(‘The Singapore Convention on Mediation)25 because 
it is already a signatory to this Convention. An              
existing framework already exists for it to emulate but 
we need to bear in mind that the Convention is lim-
ited in scope, it excludes family mediations, consumer 

mediations and therefore a national legislation needs 
not be so restrictive in its scope.  However, we can use 
the Convention framework to develop and further 
shape a national law. What the Singapore Conven-
tion requires is that the agreements settled through 
mediation are to be enforceable in the courts of any 
signatory state, but that although this is to be in ac-
cordance with their own rules of procedure, it is to be 
under the conditions laid down in the Singapore 
Convention. The effect of that is that such settlements 
will have international recognition26. We would sug-
gest that this is the most obvious source of action for 
India, giving it the greatest benefit with the least 
amount of institutional legal restructuring.  
 
[C] What a new Mediation Law can offer India 
Mediation has undoubted strengths. So much so that 
it is a wonder that it is so little utilized in a country 
like India where informal bargaining and negotiation 
of disputes was traditionally well established in rural 
communities. The Vidhi Report, which obtained data 
from various mediation centres in India, confirms 
that between 2011-2015 over 50% of cases were           
settled by way of mediation27. It is still the best way to 
settle disputes when the parties want to preserve ex-
isting relationships. The legal system can drive a 
wedge between parties and ruin relationships 
whereas mediation can resolve matters more amica-
bly. It can do so in private and without any publicity 
attracting itself to the process. In fact, mediation has 
been an effective tool in resolving disputes in the busi-
ness community throughout the world since at least 
the time of ancient Greece and ancient Rome. In re-
cent years the use of mediation has become more 
structured with pre-trial protocols in many countries 
providing that the use of the process should be en-
couraged. What is relatively little known in the In-
dian context is whether commercial dispute 
resolution in cross-border transactions, or domestic 
e-transaction disputes, can be effectively amenable to 
an on-line dispute resolution system. The question is 
an important one because India is a signatory to the 
(“The Singapore Convention on Mediation”)28. What 
this means is that if mediation succeeds in settling a 
dispute then under the Convention, an agreement so 
reached will generally be enforceable in the courts of 
any signatory state. This will be done in line with es-
tablished rules of procedure and where the condi-
tions are set out in the Convention. The result will be 
that  settlements so reached between parties to a dis-
pute will acquire international recognition29. 
 
If India is to pass an Indian Mediation Act it will need 
to begin with the definition of what it understood by 
the term ‘mediation.’ One of the definition that could 
be adopted is that provided by the Centre for Effec-
tive Dispute Resolution (‘CEDR’)30 which states: 
 
“Mediation is a flexible process conducted confidentially in 
which a neutral person actively assists parties in working to-
wards a negotiated agreement of a dispute or difference, with 
the parties in ultimate control of the decision to settle and the 
terms of resolution."  
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The Mediation Act (2017) of Republic of Ireland,         
provides a different definition to that of (CEDR).          
This  definition focuses on the ‘facilitative’ aspect of  
mediation: 
 
Mediation is defined as “a confidential, facilitative and                
voluntary process in which parties to a dispute, with the           
assistance of a mediator, attempt to reach a mutually accept-
able agreement to resolve the dispute.” 
 
It is a matter of choice as to which definition is better 
suited, clearly the facilitative approach seems more 
suited to the Indian context. But it does not end with 
the adoption of a definition alone. This is because 
there are different styles of mediation: evaluative, 
facillatative and transformative31. And, of course, me-
diation can also be used in conjunction with other 
ADR processes such as arbitration. Where mediation 
does not work as a method of dispute resolution it can 
still be the case that the overall use of what is often 
called an escalating dispute resolution clause allow-
ing for ‘med-arb’ or ‘arb-med’ can still see a dispute 
resolved in a quicker time frame than might have 
happen if the parties had just relied on court-based 
litigation. 
 
India should follow the United Kingdom by way of 
making it compulsory to conduct mediation at the 
outset in certain cases. There are a number of ‘Pre-Ac-
tion Protocols’ which are followed in the English 
Courts and Family Courts, which make it compulsory 
for the parties to go through the process of media-
tion before they can proceed with trial. This is ex-
tremely helpful and allows parties to try and reach 
settlement at an early stage and avoid substantial 
court costs. It might be helpful for the Indian and En-
glish judiciary to engage on this topic and provide 
workshops and mentoring to enable them to see the 
benefits of mediation being made compulsory pre-
trial. In our opinion, the pre-action stage for com-
pulsory mediation should be set out in the new 
mediation act, so that it is loud and clear to all parties 
the importance that court is placing on mediation 
pre-litigation. 
 
Further, India can benefit tremendously from com-
mercially/family mediation training to ensure that 
mediators are suitably qualified and equipped to deal 
with complex. commercial/family disputes. There are 
a number of recognised institutions in the United 
Kingdom who provide accredited training and cer-
tify individuals as mediators. There is a dire need to 
have highly specialised mediators trained so that the 
parties can have the confidence in the mediator. 
There are a number of organisations in India who are 
providing mediation training and recently ADR ODR 
is offering a 6-day course which is recognised by the 
UK Civil Mediation Council (CMS) and certified by 
the International Mediation Institute (IMI). Since 
Covid-19 the world has gone through dramatic 
changes and the virtual world has brought about ben-
efits of e-technology where training organisations are 
successfully running on-line mediation course with-
out any of the parties having to travel outside their 

home country. We need to embrace this new world 
and benefit from training organisations who can 
shape and develop the future mediators of India.   
 
Specialist training needs to be provided in order to 
address issues of professional ethics for mediators. 
India needs to devise its own policy to ensure that me-
diators practising fully comply with a code conduct to 
ensure that individuals and businesses have confi-
dence in the process. 
 
[D] Mediation in Commercial Disputes 
Mediation is likely to be more difficult when it comes 
to business transactions quite simply because business 
disputes are different in nature. In broad terms a dis-
pute according to Bunni is where one side has made 
a statement to the other side which has been rejected 
and any counteroffer and/or alternate contention has 
likewise not been accepted in response32. The specific 
nature of the dispute is relevant. The exact nature of 
the dispute can be technical in nature and/or limited 
in scope such that other processes such as expert de-
termination can be more appropriate. Certain dis-
putes can often by resolved by reference to the 
custom and practice of the industry for instance 
scratch/sniff or look/sniff arbitrations can arise where 
there is a dispute over say the quality of a shipment of 
agricultural produce.  
 
Mediators play an important role in facilitating          
discussion between the parties, they don’t decide the 
matter, rather they use shuttle diplomacy to get both 
sides to reflect and consider their positions. The pro-
cess starts with a joint meeting.  The parties then 
break into private sessions and the mediator goes 
back and forth between the two parties until they 
reach an agreement, if they can. It’s a voluntary basis 
and good faith is central to the mediation being suc-
cessful and ensure that the parties maintain good re-
lationships. The important aspect to mediation is that 
it is private and confidential, which gives the parties 
the confidence to talk about matters openly and with 
confidence thus ensuring a greater chance of re-
specting and maintain relationships. 
 
In mediation everyone involved in the dispute sits 
down together to air their differences and then col-
laborates on a resolution.  In contrast to a trial or ar-
bitration proceedings, the mediation process is 
inherently non-adversarial. The degree to which the 
mediator intervenes in the process depends on the 
style of mediation followed. On the basis of the defi-
nition used by CEDR the style of mediation known as 
evaluative mediation sees: 
 
‘the neutral takes a relatively active or interventionist 
role, making suggestions or putting forward views 
about the merits of the case or particular issues be-
tween parties.’33 
 
Although emotions sometimes run high in mediation 
sessions, the ultimate focus is on joint problem-solving 
and finding workable solutions, rather than on 
blame-assessment and compensation for perceived 
past harms. The choice of mediator can be crucial to 
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ensure that he/she can put the parties at ease and en-
sure that he/she listens carefully to both parties. A 
company director maybe reluctant to disclose infor-
mation however if he knows that the discussion be-
tween him and the mediator is confidential and will 
not be disclosed to the other party, he may be more 
amenable to open up and talk. This can ultimately 
lead to a position where the director may feel com-
fortable in asking the mediator to disclose informa-
tion to the other side, which may lead to more 
openness and willingness to resolve matters from the 
other party. 
 
People in conflict don’t usually walk into a mediation 
on friendly terms but its generally the case that they 
leave the process with a newfound respect and ap-
preciation for each other and a commitment to work 
together going forward. It may be the case that the 
both parties have been trading with each other for a 
long time but were unaware of certain things, which 
may lead to the parties better understanding each 
other in the future. 
 
The mediator helps the parties have difficult               
conversations in a respectful way and guide them in 
efforts to find mutual gains for resolving disputes. 
The process of communicating and collaborating is 
very powerful and restorative and as a result, the         
parties are often able to resume a relationship after 
mediation in way that’s simply not possible in the 
highly charged adversarial environment of litigation 
and arbitration. 
 
Mediation helps the parties maintain a relationships 
and goodwill, by allowing parties to approach the          
dispute together and find a mutually agreeable out-
come. Mediation is less confrontational and helps 
avoid the souring of relationships over a dispute.  As 
businesses are often engaged in long-term relation-
ships with various stakeholders, mediation will be 
helpful in maintaining good relationships. For              
example, it is more beneficial to maintain a good           
relationship with your long-term suppliers as switch-
ing suppliers may disrupt the existing business and 
incur unnecessary administrative costs and the             
uncertainty with a new supplier. 
 
Another benefit of using mediation to maintaining 
existing relationships is the confidentiality aspect. It is 
private, unlike civil litigation, which results in released 
judgments that are available to the public and can 
incur substantial costs. Disputes resolved by the           
traditional court process may also result in mass 
media coverage, especially if the company is public 
and the dispute is newsworthy. As reputation is im-
portant to businesses, confidential dispute resolution 
mechanisms might be more beneficial. Mediation can 
ensure that business disputes are resolved more                
discreetly, minimising damage to the reputation or 
sale of the business. 
 
It may be argued that in certain circumstances               
mediation might not be suitable for a business owner.  
One example of this is where there is an unequal        
bargaining power between the disputing parties, for 

example, a multi-national company has more bar-
gaining power than a sole proprietor. Here, the sole 
proprietor may be pressurised into reaching an 
agreement that is skewed towards the multi-national 
company due to difference in resources. In these          
circumstances, the litigation route may be a more sen-
sible approach, however at the same time it can be ar-
gued that there may well be an unequal bargaining 
power which can be a plus point for the matter to be 
dealt by way of mediation. The multi-national com-
pany may not want bad press or PR and may be more 
amenable and willing to reach an agreement privately 
in a mediation.  
 
In certain instances, mediation will never be        
appropriate to resolve a dispute. In a case where one 
mass market retailer is accused of the tort of passing 
off by a specialised ‘high end’ fashion brand the fash-
ion brand will be less likely to want a mediation than 
might arise if they were in dispute with their          
landlord. It is suggested that the fashion brand will 
wish to mark in a public way that they will defend 
their intellectual property rights. It will often be the 
case in certain disputes such as a dispute of the type 
just set out that the moving party will want the mat-
ter to be heard in open court and to be publicised. 
There is likely to be a belief, whether this is based in 
fact or not, that by moving a passing off application in 
court that other parties will see that the fashion brand 
defends its brand and should not be crossed.  Be that 
as it may, mediation is being supported by the Indian 
courts and that is good sign. For instance, in Shri 
Ravi Aggarwal v. Shri Anil Jagota34 there was a ques-
tion about the enforceability of a settlement recorded 
in a private mediation. The Court was clear that a set-
tlement agreement, which is the result of private me-
diation process, is not a conciliation settlement 
agreement, such that it  automatically falls under  Sec-
tion 73 and Section 74 of the Arbitration and Concil-
iation Act 1996. 
 
In other instances, the nature of any particular           
dispute will fall to be determined by reference to a 
legal issue. Mediators are not exercising an adjudica-
tive function it is not their role to determine a ‘black-
letter’ law issue. Where a dispute pivots on a black 
letter law issue it will usually be best suited to be heard 
by an arbitrator or judge. However, where the issue/s 
are less stark mediation can be remarkably effective. 
Multiple sources suggest that where each party to the 
mediation is a bona fide participant that in 60-80% of 
cases a dispute will be resolved by mediation in a 
quicker and cheaper manner than other dispute          
resolution processes. 
 
[E] Conclusion  
A mediation act is a must for India. It is a matter of 
choice as whether India decides to follow a facilitative 
approach in its definition or not. India needs to 
adopt a similar approach to that of the United 
Kingdom to see how pre-action protocols stipula-
tion mediation at the outset can be adopted effectively 
into the Indian legal system. Individuals interested in 
developing careers in mediation need to be trained 
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effectively through international organisations who 
are governed in providing specialist training in me-
diation. A governing mediation body needs to exist  
to ensure individuals practising in mediation follow a 
code of conduct to ensure mediators act ethically and 
understand the principles of ‘conflict of interest’ and 
‘confidentiality’. Mediation without doubt is an effec-
tive tool to resolve disputes in a cost effective, confi-
dential and speedy manner. Once an agreement is 
reached between the parties it’s becomes a legal bind-
ing agreement and more importantly the parties are 
able to continue in most cases to trade between them-
selves in the future, putting aside any differences that 
may have occurred in the past.  
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