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Welcome to the  
Expert Witness Journal 
 
 
Hello and welcome to the 34th edition of the Expert Witness Journal. I hope you 
have all been keeping safe and well during the last few months. 

I am sure that all of us have never experienced a year like 2020! Remote video         
working has become part of our working practices. Although many experts have       
previous experience of this working, it has meant that new ways of working and new 
skills have been developed. 

We hope to see you at conferences and courses in 2021, we are sure face to face        
meetings will return albeit with sensible practices.  

In this issue we feature articles on ‘Claiming for Covid Stress Syndrome’ by Hugh 
Koch, Philip Milner, Louise Payne and Friso Jansen. Highlighting a new psychological 
injury.  We also publish ‘Are Expert Witnesses Getting Paid?’ By Mark Solon of Bond 
Solon, an area that many experts have problems with.  

The Expert Witness Journal will now be published 6 times a year, with this we aim to 
cover more areas of expertise. We are now collating articles for our February and 
April issues. February will feature ‘Forensics’ and April will be our International          
edition if you would like to submit or comment on any articles, please contact myself 
at the email below. 

Many thanks for your continued support. 

Chris Connelly 

Editor 
Email:chris.connelly@expertwitness.co.uk

This Journal and any related website and products are sold and distributed on the terms and condition that: The publisher, contributors, editors and related parties are not 
responsible in any way for the actions or results taken any person, organisation or any party on basis of reading information, stories or contributions in this  publication, 
website or related product. The publisher, contributors and related parties are not engaged in providing legal, financial or professional advice or services. The publisher, 
contributors, editors and consultants disclaim any and all liability and responsibility to any person or party, be they a  purchaser, reader, advertiser or consumer of this               
publication or not in regards to the consequences and outcomes of anything done or  omitted being in reliance whether partly or solely on the contents of this publication 
and related website and products.  No third parties are to be paid for any services pertaining to be from ‘The Expert Witness Journal’. 
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Are Expert Witnesses Getting Paid?

Nearly 85% of respondents stated they were self-         
employed, probably reflecting the position of the         
majority of the expert witness population. 87% of 
those surveyed do have terms and conditions and this 
percentage has gone up over the years. The vast ma-
jority (72%) do not conduct some due diligence to as-
certain the credit worthiness of the instructing party 
and it may very well not occur to many to do so. In 
some instances the reason for non-payment is that the 
instructing party went into liquidation. Many law 
firms have found themselves going bust as a result of 
the COVID pandemic and so experts will need to 
tread carefully as they enter into contracts for their 
services. 
 
With over 96% of respondents stating that they have 
previously experienced late payment by instructing 
parties represents a major issue for experts as they 
manage their cashflow. Previous surveys have shown 
that experts have stated this as a reason for leaving 
expert witness work. If the legal system wants to re-
tain good quality experts, there must be an expecta-
tion that they should receive remuneration in a timely 
way. The starting point is to enshrine payment ex-
pectations in the terms of engagement. With over half 
of respondents reporting regular late payment, there 
is plainly an issue that needs addressing. Given that 
over 90% of respondents had experienced this issue 

from law firms, this may be a matter for the Solicitors 
Regulatory Authority to investigate. 
 
The reason most frequently given for late payment 
was that the case had not concluded. Experts need to 
be careful not to tie themselves into agreements to 
defer payment until the conclusion of the case. In-
structing parties may well be on a “no win no fee” 
agreement (which of course an expert cannot agree to 
for their terms as it would breach their overriding 
duty to the court); they will want to limit their cash 
flow issues and so will want the expert to defer pay-
ment until the case is concluded. There is nothing 
wrong with doing that, provided the expert is happy 
to work on that basis. 
 
Well over a third had experienced payment refusal, 
again, in line with previous surveys. Of course, all 
business areas have their share of non-payers and it is 
not clear how this figure compares to other sectors. 
Just under a fifth of respondents experienced this 
“regularly”, which must surely be unacceptably high. 
One of the problems here is that, with most experts 
operating alone, there is not a loud enough voice to 
raise the issue at a level at which it will be taken seri-
ously.  It is currently an issue between an individual 
expert and their instructing party and an individual 
frequently may not feel equipped financially, and 
emotionally, to pursue enforcement of payment. 

by Mark Solon, Bond Solon  
285 experts responded to our survey of expert witnesses that highlights serious issues for  
experts in getting paid for the work that they do and reveals some ways in which they may 
be able to tighten up their contractual position in order to ensure payment in the future. 
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The main single reason for refusal was failure of         
payment by the client. The issue here is to go back to 
the contract and be clear that the instructing party is 
to be liable for payment, irrespective of whether or 
not they have been paid themselves.  
What is more worrying is the reality hidden behind 
the “other” reasons for refusal to pay. The highest 
other reason was that the instructing party did not 
agree with/like/want to use the expert’s report, be-
cause it did not state the opinion that they wanted. 
Experts owe an overriding duty to help the court on 
matters within their expertise; they must do so inde-
pendently, uninfluenced by the pressures of litigation. 
There is plainly a serious pressure being placed on 
experts to state “friendly” opinions to boost the 
party’s case; the expert cannot do that without break-
ing their duty to the court. For the last 30 years, the 
courts have been increasingly energetic in demanding 
high standards of independence from their experts; 
it is clear that instructing parties are still operating a 
different system.  
After “not liking the opinion”, the next highest refusal 
reason relates broadly to contractual manoeuvres by 
the instructing party eg “fees higher than expected”, 
“contractual issues”, “never properly instructed in the 
first place”. Careful wording of the contract terms is 
needed here, as well as clarity about what work is 
being requested, and at what rate, before the work is 
embarked upon.  

Finally, on some occasions, the judge has disallowed 
the expert witness fees as they have held that an ex-
pert was not needed. There is a distinction to be 
drawn here. If a judge disallows fees because of the 
expert’s conduct, that expert can hardly expect their 
instructing party still to pay them; if the expert has 
acted in good faith and fulfilled their duty to the 
court, their instructing party is still liable to pay them, 
even if they cannot recover those fees from the other 
side. Make sure you know what the judge has said 
and ordered.  
To view the full results of the Bond Solon survey 
please visit: www.bondsolon.com/payment-issues-
affecting-expert-witnesses-survey-results/  
The issue of payment is a long running sore in the 
expert witness’ life and one that has been the subject 
of several survey sections over the years. There are 
underlying issues that must be explored and resolved 
here, if the courts are to be able to continue to seek 
the assistance of expert witnesses. 
 
 
Mark Solon 
Founder of Bond Solon 
Solicitor 
www.bondsolon.com
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Self Assessment 
You have been a litigation expert for a good many 
years. You have done fairly well.  You have a good 
reputation. You know what to do, and what you are 
doing. But as things change, your particular science 
advances, practices and expectations change, you 
begin to wonder whether you are keeping up and will 
continue to be able to do so in the future. A salutary 
exercise in the peace of your own study is quietly to 
reflect upon your position as an expert and to ask 
yourself the relevant questions and honestly to an-
swer them for and to yourself. Self knowledge can be 
an exceptionally rewarding frame of mind. 
 
So try the following: 
Are my given qualifications fully and accurately set 
out in my CV and not capable of any misunder-
standing or misleading impression?  
Am I always conscious of any real or potential conflict 
of interest, and do I always immediately disclose, and 
preferably withdraw?  
Am I aware of the true limits of my expertise? And 
do I reveal them?  
Do I really understand what is meant by my duty to 
the court?  
Am I really fully conscious of the need for objectivity, 
independence, impartiality?  
How strongly do I want the judge to reach a particu-
lar finding?  
How do I ensure that I maintain the proper moral, 
ethical and professional standards?  
Do I recognise what is happening if I begin to become 
subjective or partisan or “involved” with the client?   
Am I aware of what is happening if I begin to become 
something of an advocate for my client?  
How do I ensure that I do not acquire a reputation 
for being a claimant’s advocate or a defendant’s           
advocate?  
Suppose I am a bit of a campaigner: Should this be 
disclosed?  
Do I set out in full in my report the full facts and           
instructions I have received?  
Just how professional is my work?  
Do I spend sufficient time on it?  
Do I adequately search and reflect upon the               
literature?  
Do I carry out the appropriate tests?  
How thorough am I?  
Am I always systematic, e.g. analysis, testing, verifying, 
findings, reasoning, explanations, summary,                
conclusion? 

Do I disclose the work done by colleagues?  
If I am a bit short of information from instructing        
solicitors do I do the best I can with what I am given 
or do I demand more information?  
Am I ever guilty of “straining” the evidence a little in 
order to achieve a desired “fit”?    
To what lengths do I go in order to find corroborative 
evidence for my findings?  
How insistent am I upon verification?  
Do I have any tendency to pre-judge?  
Do I have any tendency to rush to judgment?  
Am I mainstream in my views? Or do I have a ten-
dency to put forward minority or controversial or 
novel views? And, if so, do I seek professionally to find 
support for those views, and to explain why I differ?  
If there are a variety of possible views on the topic in 
question do I set out all those views and indicate why 
I favour the one I favour?  
Am I unshakeable in my opinions?  
Am I ready to change my opinions? How do I do this?    
Do I always give reasons?  
Am I unshakeable? Do I believe in unshakeability as 
a sign of consistency and reliability?  
If I realise that I have indeed made a mistake what 
do I do?  
Examining myself: Am I overconfident? Slightly           
arrogant?  Unwilling to accept challenge or criticism?  
Overawed by the big names in my profession? Too 
anxious to please? Hoping for further instructions 
from this solicitor?  
Can I avoid getting flustered or angry in the witness 
box?  
Am I willing publicly to change my mind if I recog-
nise that I was wrong?  
Can I cope with concurrent evidence? Do I ever sug-
gest concurrent evidence to the instructing solicitors?  
Just how far do I keep myself genuinely up-to-date?  
Study the journals?  Attend conferences?  Attend 
learning courses?  Participate in the activities of the 
appropriate learned societies?  Undertake accredita-
tion and accreditation renewal?  
In all conscience, and honesty, what are my        
limitations? What am I doing to overcome these             
limitations? Just how good an expert am I? And how 
can I improve? 
 
© Alec Samuels 
 

by Alec Samuels, Lawyer 
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Credit Hire and Impecuniosity: 
No Excuses for Inadequate 
Documentation 
 

Ali Diriye v (1) Bojaj (2) Quick-Sure Insurance Limited 
[2020] EWCA Civ 1400 
 
Despite the changes made to the CPR earlier this year 
in respect of the mandatory requirements for plead-
ing a credit hire claim, the issues raised in this decision 
regarding the provision of impecuniosity documen-
tation will remain of relevance.    
Lord Justice Coulson was particularly scathing of “the 
incorrect notion that a claimant was entitled to advance a 
rubbishy case in stages, from pleading to witness statement to 
trial, presumably in the hope that, by the time the trial came 
on, there was a commercial imperative on the part of the            
respondents to settle the case”. 
 
Background 
The Claimant, a minicab driver, was pursuing an ac-
tion which included a credit hire claim in the sum of 
£12,048.29. The Claimant alleged that he needed to 
hire a vehicle on a credit basis (with the consequential 
higher rates) because he was impecunious. Lord Jus-
tice Underhill in Zurich v Umerji had stated that "in this 
kind of case it is clearly right that a claimant who needs to rely 
on his impecuniousness in order to justify the amount of his 
claim should plead and prove it".  
In this matter, the Claimant had alleged impecunios-
ity, but provided no further information or docu-
mentation. In response, the Defendant responded 
that the claim was excessive and was the most impor-
tant issue between the parties. 
 
Following the continued failure by the Claimant to 
provide any information or documentation, the 
Deputy District Judge allocated the matter, fixed the 
trial date, and issued an Unless Order in respect of 
impecuniosity compelling:  
- The Claimant to file a Reply to the Defence in which 
the facts of the alleged impecuniosity are set out.  
 - The Claimant to serve copies of appropriate docu-
mentation regarding his available level of income. 
 
There was a dispute between the parties on alleged 
late service of the Reply and documentation. The Dis-
trict Judge refused the Claimant relief from sanctions, 
meaning the Claimant would be unable to claim 

credit hire charges at the upcoming trial, only basic 
hire charges. An initial appeal upheld this decision, 
and permission for a second appeal was granted. 
Outcome 
The Court of Appeal held that the first instance and 
first appeal decisions were incorrect on the issue of 
late service but only insofar as to how many days the 
Reply was late. However, Lord Justice Coulson held 
that “even if the Reply had been served on time, the document 
itself failed to comply with the substance of the Unless Order”.  
The Reply had created the circumstance that the Un-
less Order sought to avoid, the reiteration of a bare as-
sertion of impecuniosity with no supporting facts or 
evidence. Therefore, this failure was in itself both seri-
ous and significant, and there was no reason or excuse 
for it – as per the first two stages of the Denton test. 
 
In considering the third stage of the Denton test (a 
consideration of all the circumstances of the case), the 
Court held that the Claimant had consistently failed 
to tackle the issue of impecuniosity and “never en-
gaged with the need properly to plead” and evidence 
his claim for credit hire charges. Therefore, the 
Claimant was refused relief from sanctions, and the 
appeal was dismissed. 
 
What can we learn? 
-  As stated above, the changes to the Civil Procedure 
Rules earlier this year made it a requirement for the 
Claimant to state in the Particulars of Claim whether 
or not they are alleging impecuniosity. However, as 
we highlighted at the time, there is no requirement 
for supporting documentation to be provided when 
the Particulars of Claim are filed or served. There-
fore, whilst the District Judge in this matter had made 
a pre-emptive Unless Order in response to the con-
tent of the Defence, it may be that tailored directions 
supporting the new pleading benchmark provide the 
way forward in similar claims. 
      
-  Nonetheless, this decision will serve as a timely re-
minder of the need to positively support a pleading of 
impecuniosity. This is likely to be particularly relevant 
in the coming months, especially where claimants 
may plead that financial issues have forced them to 
seek a credit hire vehicle. 

The Court of Appeal has recently considered the evidential burden on claimants when  
alleging that they are impecunious. Handing down judgment, Lord Justice Coulson held 
that whilst “a claimant in an RTA claim is entitled to recover the reasonable cost of hiring 
a replacement vehicle”, the defendant is entitled to “know the case they had to meet”.  
Bare assertions of impecuniosity with no evidence to support them are inadequate. 
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To MAE or Not to MAE?  
Court Delivers Preliminary Issues  
Judgment in First COVID-19 MAE Case 

Facts 
WEX Inc agreed to purchase the parent companies 
of two business-to-business (B2B) payments compa-
nies specialising in the travel sector, eNett Interna-
tional (Jersey) Limited and Optal Limited, from the 
claimants (the sellers) pursuant to a share purchase 
agreement (SPA) dated 24 January 2020 for a total 
consideration of approximately $1.7 billion.  
The SPA included conditions to WEX's obligation to 
close the transaction, including that: 
there shall not have been any Material Adverse Effect and no 
event, change, development, state of facts or effect shall have 
occurred that would reasonably be expected to have a Mate-
rial Adverse Effect.  
In early May 2020, WEX formally notified the 
claimants of its view that an MAE had occurred due 
to the impact of the COVID-19 pandemic and 
claimed that it was therefore not obliged to close the 
transaction. The claimants responded that there had 
not been an MAE and that the condition to closing 
was satisfied, and then issued claims for a declaration 
that there had been no MAE and for specific perfor-
mance under the SPA.  
Following an expedited hearing, the Commercial 
Court determined certain preliminary issues between 
the parties, focusing on the proper construction of the 
definition of an MAE in the SPA in the context of the 
pandemic.  
Key issue  
The dispute between the parties arose from the fact 
that the MAE definition contained:  
• exceptions to the general definition of an MAE for 
effects from particular causes including specifically 
"conditions resulting from… pandemics" (the carve 
out); and 
• an exception to the carve out providing that even if 
an adverse event otherwise falls within the carve out, 
an MAE may nonetheless exist if the adversity has had 
"a disproportionate effect on" the eNett or Optal 
groups "taken as a whole, as compared to other par-
ticipants in the industries in which [they] operate". 
As such, for there to have been an MAE, the                
conditions resulting from the pandemic must have 

had a disproportionate effect on either of the eNett or 
Optal groups as compared with other participants in 
the industries in which they operate. 
 
The key issue considered by the court was the identi-
fication of the relevant industries under the carve-out 
exception. The claimants argued that the relevant in-
dustry was the travel payments industry, whereas 
WEX argued that there was no travel payments in-
dustry and that the appropriate comparator was the 
B2B payments industry. 
 
Decision 
The court held that WEX's construction was correct 
and that the appropriate comparator was the wider 
B2B payments industry. In reaching this decision, the 
court considered both a textual analysis of the MAE 
definition and interpretative considerations arising 
from arguments about its commercial purpose.  
Textual analysis The court found that a purely          
textual analysis favoured WEX's broader interpreta-
tion. In particular, the parties had chosen the word 
'industries' as opposed to 'markets', 'sectors', 'competi-
tors' or an identified pool. 'Industries' was a broader 
word and its natural and ordinary meaning captured 
a group of participants in a broad sphere of economic 
activity. This was supported by expert evidence heard 
by the court and by the use of the words 'industry' and 
'businesses' elsewhere in the SPA.  
In reaching this conclusion, the court noted that while 
the wording was standard boilerplate, this was 
nonetheless a heavily negotiated contract where it 
could be assumed that all of the wording had been 
carefully scrutinised by lawyers and was used wittingly 
and advisedly.  
Commercial purpose The sellers argued that the       
definition of an MAE had to be interpreted in light of 
its commercial purpose as a matter going to the fac-
tual matrix against which the objective intentions of 
the wording had to be assessed. The sellers sought to 
argue that the commercial purpose was to isolate 
firm-specific risks (ie, the risks facing eNett and 
Optal), as opposed to those facing the wider industry 
or sector in which they operated. In response, WEX 

Jake Hardy & Jodie Gittins - RPC 
 
In her recent decision in Travelport Limited v Wex Inc,(1) the head of the Commercial 
Court provided topical guidance on the construction and application of material adverse 
effect (MAE) clauses in the context of the COVID-19 pandemic. The judgment highlights 
the significance of the precise words used and the importance of ensuring, insofar as  
possible, that they properly reflect the intended allocation of risk between the parties. 
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argued that the commercial purpose extended be-
yond that to capture risks relating to the broader sec-
tor in which the sellers predominantly operated.  
Given the lack of English authority on material             
adverse change (MAC) and MAE clauses in SPAs, the 
court was taken to US case law (particularly from 
Delaware) and academic articles. Those materials 
supported a view that MAC and MAE clauses tend to 
be interpreted as allocating general market or indus-
try risks to the buyer and more company-specific risks 
to the seller. However, they provide no clear guidance 
as to precisely where the line was drawn when it came 
to risks affecting companies operating in particular 
markets or sectors within a wider industry.  
The court then considered whether the purpose of 
the transaction was the acquisition of a travel business 
or a wider payments business. It found that the trans-
action did not have a single objective purpose. Optal 
and eNett's businesses were primarily focused on the 
travel sector but WEX's case that it saw future value in 
extending their reach into other sectors and markets 
was accepted.  
Meaning of 'industries' Ultimately, the court found 
that the commercial purpose argument provided         
no convincing reason to depart from the ordinary 
reading of the language used.  
The court held that the sellers had failed to establish 
the existence of a specific travel payments industry 
and that it was at most a market, sector or vertical 
within the wider B2B payments industry (itself a sub-
set of the wider payments industry).  
Therefore, for the carve-out exception to operate, the 
pandemic had to have disproportionately affected 
eNett and Optal as compared with the payments in-
dustry (generally) and the B2B payments industry 
(more specifically). Given the specific impact that it 
has had on the travel sector, this finding will signifi-
cantly assist WEX in its efforts to show that eNett and 
Optal suffered disproportionately compared with 
their relevant peers.  
Comment 
While the issue of whether there has been an MAE 
remains to be determined, this judgment provides 
important guidance on how the court will approach 
the interpretation of MAE clauses in the context of 
the pandemic.  
In circumstances where the carve-out exception was 
not specific as to the comparator to be used, the court 
conducted a multi-layered analysis focusing on the 
precise wording and the commercial purpose of the 
definition. The parties' choice of the word 'industries' 
(as opposed to 'markets', for example) was significant, 
especially where it could be assumed that given the 
nature of the contract, the wording had been heavily 
scrutinised and used advisedly. This is a valuable re-
minder that when negotiating these clauses, parties 
should carefully consider the words used and their 
likely objective meaning and seek to address any po-
tential areas of uncertainty in the contract. Otherwise, 
the court will be forced to fashion an objective intent 

which may never have been subjectively shared be-
tween the parties, a situation which it expressly noted 
would arise only if renegotiations aimed at seeking to 
resolve the subjective differences of view failed. 
 
Issues in relation to existing contracts will require 
equally careful and nuanced assessment. The 
painstaking care with which the parties and the court 
worked through all angles of these construction ar-
guments is reflective of both the criticality of the cur-
rent economic conditions and the powerful economic 
risk allocation functions played by MAE and MAC 
clauses. 
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Expert Evidence  
and Insurance 

Insurance is notoriously reviled by the majority of the 
population as both a ‘necessary evil’ and the grand-
master of the small print ‘get out of jail’ card. Insur-
ance protection is nevertheless very often lurking 
behind a commercial complaint or claim; and its in-
fluences can too easily be overlooked by the lawyer 
dealing with the main issue; which typically has noth-
ing to do with insurance. Very few people or busi-
nesses can find money to pay a debt or damages 
without such protection as their insurance might pay 
and so they rely upon it when negotiating the legal 
settlement. Consequently, influences of an insurer be-
hind the ‘main issue’ should be taken into account at 
an early stage. It must be remembered that a litigant 
depending on an insurer behind the scenes is virtu-
ally powerless to agree or settle anything. Expert ev-
idence and / or early expert evaluation in insurance 
issues can therefore be priceless in discovering the in-
fluences that can often block a settlement agreement 
to either or both sides of the litigation.   
However, ‘insurance’ is notoriously difficult to             
understand because the words in the contract (pol-
icy) are only a part of that contract; the rest is in the 
process of proposing for insurance, the conduct of ne-
gotiations between the parties, the interpretation of 
the obligations and Conditions imposed upon the In-
sured and in the treatment of the Insured by the in-
surer and its agents. The effect of these can frustrate 
the outcome of a legal ‘action’ but early attention to 
the dynamics of insurance influences can often turn a 
case around. Reading the policy, alone, is rarely           

sufficient to gauge the real implications of insurance 
dynamics behind the scenes.  
Not what it seems  
Legal logic and insurance practice are not happy bed-
fellows. A contract of insurance is evidenced by the 
policy but the policy’s words, phrases, expressions, 
and even punctuation, conveys only the superficial el-
ements of what the contract is really all about. This is 
partly because the foundation of a contract of insur-
ance is in the principles of disclosure of ‘material facts’ 
that would influence a prudent underwriter and 
partly in the industry’s last three hundred years’ de-
velopment of practices, protocols and precedents that 
the insurance industry relies upon for interpreting 
what is often an inexact contract; as Covid 19 is prov-
ing in matters of ‘business interruption’ and travel in-
surances, in particular.  
“It doesn’t work like that” 
A few years ago I was asked to give expert evidence in 
connection with a professional liability matter con-
cerning the merger of two banks. The past liability of 
one bank had not been taken into account when the 
new insurance was arranged for the merged banks 
and the question of me was ‘how much would it cost 
to retrospectively include the cover, after the event?’  
By this time the loss had crystalized; and a very large 
sum was at stake. After my consideration of the facts, 
which were unusual and ‘international’, I had to ad-
vise that under the circumstances there would have 
been little or no prospect of ever getting cover for the 
past liability of the, now uninsured, bank; and to           
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explain why. Already, some two and a half years had 
been spent in preparing the claim and the pleadings 
were in the third stage of amendment.   
I recall saying to counsel, who was surprised by my 
explanation, “well it just doesn’t work like that in 
practice.”  I was fortunate also that an expert under-
writer had been called as well and unbeknown to me 
he had said almost exactly the same words. “that’s not 
how it is done”.  
There could be no criticism of the legal team for not 
knowing, beforehand, what we had just told them       
because there is no ‘legal-logic’ to the way that                   
the insurance market works in some cases; it’s purely 
a matter of long-standing practice and ‘insurance  
pragmatism’. 
 
Why the pragmatism? 
Insurance is a commercial commodity, first and fore-
most. It is often used and sometimes abused, as a 
means of transferring risk that no sensible business-
man would take in the first place; and this is a con-
stant worry for prudent insurers. The implication 
here is of course dishonesty and fraud by the policy-
holder. It happens, and in fact, rather more than is 
generally known. To combat it the industry has de-
veloped pragmatic means of identifying the ‘hazard’, 
and restricting or excluding cover for hazards that 
are foreseeably likely to encourage dishonest or 
fraudulent acts. It goes further than that. Some risks 
are fundamentally commercial or moral-hazard risks 
that the insured is hoping to transfer to an unsus-
pecting insurer as a means of cutting the cost and risk 
of their own business deal.   
In the case of the banks the insurer of the merged 
banks had no interest at all in insuring the past liabil-
ity risks of the acquired bank. It was being taken over 
for a reason. Since no-one asked about the past lia-
bility cover during negotiations the Insurer didn’t vol-
unteer to offer any.  
Another example of insurance being used for trans-
fer of moral hazard risk is in the construction sector. 
The tragic Grenfell fire in June 2017 exposed the 
working practices of the sector in what is known as 
‘value engineering’, or in plain English, cutting costs 
and corners. The risk of the owner and the primary 
lender of most building projects is habitually trans-
ferred to the professional team that design, inspect, 
supervise and sign–off the ‘works’ such that when a 
fire occurs the owner  has transferred the risk to, in the 
main, Professional Indemnity insurers. Grenfell has 
brought that practice to a shuddering halt as insurers 
say ‘no more!’  
Recovery 
The insurers of any risk may pay out a claim for, say, 
fire damage loss and possibly Business Interruption 
loss as well but then they try to recover their loss by 
suing the party that was responsible for it. Rights of 
subrogation are an integral part of an insurance con-
tract and the insurers engage specialist lawyers to pur-
sue legal action against the parties responsible for the 
loss. These actions are not always evident to the parties 

trying to deal with the ‘main issue’  but an experienced 
insurance practitioner will usually sniff out the likely 
goings on behind the scenes; and knowing that that 
can often beneficially influence the legal negotiations. 
 
Early-Evaluation Benefits 
From the perspective of an experienced expert wit-
ness of some 20 years I have found on numerous oc-
casions that I am being instructed at the last minute 
before trial. Understanding the commercial reasons 
for that I can accept it for what it is but on numerous 
occasions I have lighted on facts or recognition of cir-
cumstances that would have made a significant dif-
ference to the negotiations and sometimes the 
pleadings, if they had been known from an early start. 
Lawyers dealing with commercial or consumer mat-
ters where there is loss or damage or third party lia-
bility issues in the mix would benefit from examining 
the likelihood of insurance influences is likely to be 
involved in the background or the foreground of              
the matter and if so get an early-evaluation ‘heads–
up’ (not a CPR 35 report) from an experienced            
insurance practitioner and decide how that may assist 
the resolution of the ‘main issue’.   
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The Same Damage Test -  
Putting a Brake on Representative 
Actions 

A significant difference between the US class action 
model and how collective litigation is generally           
conducted in England is that US class actions are         
typically conducted on an "opt-out" basis, whereas  
English group litigation takes an "opt-in" approach. 
Parliament has of course provided for "opt-out"           
actions in relation to competition law claims, but "opt 
out" litigation in England is the exception rather than 
the norm.  
 
The "opt-in" approach requires putative class            
members to take positive steps to be included, so lead 
claimants will often need to build a book of claimants 
to make the claims viable. But can that be avoided by 
structuring the claim as a "representative action" 
within CPR Part 19.6, so that everyone within the  
representative class is automatically included? 
 
The use of the representative action procedure has 
received support from the Court of Appeal in the 
context of data breach claims, but the recent decision 
in Jalla & Ors v Shell International Trading and Ship-
ping Company Limited highlights the potential diffi-
culties facing claimants when trying to bring damages 
claims on this basis. 
 
Background 
The litigation arises from an oil spill off the coast of 
Nigeria on 20 December 2011, which is said to have 
affected individuals and communities along the Nige-
rian coast on the Atlantic Ocean.  
 
Proceedings were issued in the Technology &            
Construction Court in London in December 2017, 
shortly before the sixth anniversary of the spill. Dur-
ing the interlocutory stages of the proceedings, it was 
suggested that some of the Claimants may have suf-
fered damage materially later than others, with the 
effect that there could be important differences           
between them in relation to when time started to run 
for limitation purposes. This was addressed in prin-
ciple in a judgment handed down in March 2020. 
 
Following the March 2020 judgment, the Defendants 
applied to strike out the proceedings. For present 
purposes, the important part of the application is the 
Defendants' argument that the proceedings were not 
properly constituted as a representative action under 
CPR Part 19.6 because the Lead Claimants and those 
they purport to represent do not all have the "same 
interest" within the meaning of that rule.  
 
 

Before the hearing of the application in May 2020, 
the Claimants' solicitors issued further proceedings, 
naming 27,830 individuals and 479 communities as 
claimants, apparently to guard against the possibility 
that the first proceedings would be struck out. The 
Court noted the complexity of how the second pro-
ceedings had been structured, with individuals bring-
ing claims on behalf of communities which were also 
named as claimants.  
The representative proceedings 
In the context of the strike-out application, the Court 
had to determine two issues:  
1. whether the Lead Claimants and those that they 
purport to represent have the "same interest" in the 
claim; and  
2. whether the represented class can be ascertained 
with sufficient certainty. 
 
The judgment contains a helpful overview of the 
principles governing how these questions are to be 
determined.  
Same interest 
The Defendants submitted that the "same interest" 
test should be interpreted according to its terms. The 
Claimants argued for a more generous interpretation 
of the test, submitting that there was a sufficient iden-
tity of interest between the Lead Claimants and the 
class that they purport to represent for the claim to 
continue as a representative action.   
After examining the relevant authorities, Mr Justice 
Stuart-Smith identified the following principles:  
1. Representative actions are not the only vehicle for 
multi-party litigation – some claims are more suited to 
being handled using the group action procedure (for 
example, in personal injury claims that arise from a 
single event there will be differences between the in-
juries and losses suffered by the individual claimants);  
2. the same interest requirement is statutory and is not 
to be "abrogated or substituted by reference to the 
overriding objective", although it should be interpreted 
having regard to the overriding objective and should 
not be used as an "unnecessary technical tripwire";  
3. the purpose of the representative action procedure 
is to accommodate multiple parties who have the 
same interest "in such a way as to go as far as possible 
towards justice rather than to deny it altogether" and 
its use may be appropriate where the remedy sought 
is beneficial to all those in the class; 
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4. the represented class must have the same interest, 
based on a common grievance, in seeking relief that 
is beneficial to all represented parties – this is a higher 
threshold than the threshold test for a group litigation 
order, which is satisfied where the multiple claimants 
have claims which have some common question of 
fact or law;  
5. the claims or causes of action of all represented par-
ties do not have to be absolutely identical but they 
must be "in effect the same for all practical purposes";  
6. the existence of individual claims does not neces-
sarily mean that a representative action will be inap-
propriate – it is necessary to consider whether the 
additional claims are subsidiary or whether they af-
fect the overall character of the litigation (if so, the 
claim might instead better be regarded as a series of 
individual claims which raise some common issues of 
law or fact);  
7. although "the existence of potential defences af-
fecting some represented parties' claims but not those 
of others tends to militate against representative pro-
ceedings being appropriate" the court will "pay little 
attention to potential individual defences that are 
merely theoretical"; and  
8. if the "same interest" test is satisfied the Court's dis-
cretion to permit the representative action to con-
tinue should be exercised in accordance with the 
overriding objective. 
 
Applying these principles, the judge accepted that the 
claims raised common issues of law and fact, but he 
was not satisfied that the higher "same interest" test 
was met. This was not because of material differences 
between the claims – he was prepared to assume that 
the basis of the claims was the same for practical pur-
poses even if there were some differences in the pre-
cise causes of action alleged – but because each 
claimant needed to prove that they had suffered 
damage. 
 
The Claimants had tried to overcome this difficulty 
by abandoning individualised claims for damages and 
focusing instead on claims for what they described as 
"remediation relief". However, the judge accepted the 
Defendants' submission that this did not overcome 
the difficulty inherent in the claims for individualised 
damages: it was still necessary for each individual or 
community claimant to prove that they had been ad-
versely affected by the incident. It could not be said 
that issues of loss, damage and causation are sub-
sidiary to the main issues in the proceedings – they 
are an integral part of the overall issues raised by the 
proceedings.  
 
The judge also regarded limitation as a factor that         
militated against the proceedings being permitted to 
continue as a representative action. Although an ear-
lier judgment in the proceedings had established a 
framework in which limitation would be considered, 
the Defendants could be expected to scrutinise the 
dates on which damage was alleged to have been suf-
fered, in anticipation of running limitation defences 
against particular Claimants on an individualised basis. 

Ascertainment of the class 
Although the judge looked at "same interest" and 
"identification of the class" as separate questions, he 
recognised that they are closely connected. He indi-
cated that had he been satisfied that representative 
proceedings were otherwise available and appropri-
ate, he would not have struck them out on the basis 
that the class had not been ascertained. 
 
It was common ground that it must be possible to 
identify the members of the represented class (at all 
stages in the proceedings, not just at the end), so the 
main questions to be determined by the Court were 
how precisely must the class be identified and the rel-
evance of conflicts of interest between persons who 
are said to be represented as part of the class.  
 
The judge noted that the authorities do not establish 
precisely what is required, but he identified from the 
authorities (albeit, he said, with considerable hesita-
tion), the following "touchstones" to identify whether 
the class was sufficiently ascertained:  
1. the clarity of the definition of the class;  
2. the absence of internal conflicts within the class;  
3. the ability to evidence whether someone was within 
the class, which could be by self-certification; and  
4. whether it appears that the class shares the same 
interest in the outcome. 
 
A significant feature in this case was that the 
Claimants were listed in schedules to the Particulars of 
Claim and the Court had been told that they had all 
given the lead claimants authority to act on their be-
half. The judge was therefore satisfied that the class 
was sufficiently identified; the fact that some class 
members might not have suffered damage or might 
fail on limitation grounds does not demonstrate that 
the class has not been ascertained. 
 
Comment 
This judgment is a useful reminder of the high 
threshold for establishing that the claimants and the 
members of the class that they propose to represent 
satisfy the "same interest" test, particularly in those 
cases where the availability and quantum of damages 
will depend on individual claimants proving the par-
ticular losses that they have each suffered as a result 
of the alleged breach on which the claims are based. 
Although there have been developments towards the 
greater use of opt-out procedures in certain defined 
areas (notably data breach claims and competition 
damages claims before the Competition Appeals Tri-
bunal), it remains the case that most collective actions 
for damages brought in England follow the opt-in 
model. 
 
It is not difficult to see why claimant class action 
lawyers are looking closely at representative actions 
as a means by which to try to structure actions on an 
opt-out basis. Those faced with potential collective 
claims, particularly claims where the existence and 
extent of loss would be expected to vary between 
claimants, will welcome this judgment as highlighting 
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the difficulties facing potential lead claimants who 
seek to establish that a CPR Part 19.6 representative 
action is both available and appropriate.  
 
The Lead Claimants have been granted permission to 
appeal, so it remains to be seen whether the Court of 
Appeal might take a broader approach to when the 
representative action procedure can be used, or 
whether it will take the view that this sort of litigation 
should be brought using the opt-in group litigation 
procedure.  
 
References 
1,  [2020] EWHC 2211 (TCC) 
 
2,  There was also an issue regarding whether limitation 
was governed by English law or Nigerian law. 
 
3,  [2020] EWHC 459 (TCC) 
 
4 These individualised claims were being pursued in the 
other proceedings which had been issued after the strike-
out application had been issued, with the effect that when 
the application was heard there were parallel proceedings 
involving virtually the same parties and claims, but with dif-
ferent relief sought in each.  
 
www.mayerbrown.com



Legal and Economic Analysis  
of Personal Data - Related  
Collective Actions in the UK 

Introduction  
Businesses store and process vast amounts of personal 
data. When management of that data allegedly goes 
wrong, litigation can follow. Recently, a number of sig-
nificant collective actions related to data have surfaced 
in the UK, including those involving Google2, 
YouTube3, Marriott4, Morrisons Supermarkets5, 
British Airways6 and easyJet7. 
 
Data related collective actions can generally be di-
vided into two broad categories: (i) “unauthorized use 
of personal data” cases, where the firm controlling 
personal data allegedly uses it in an unauthorized 
manner; and (ii) “unauthorized access to personal 
data” cases where a third party (e.g. hackers) im-
properly accesses private data for malicious reasons.  
This article discusses some of the key legal and eco-
nomic issues that arise in matters involving the unau-
thorized use of, or unauthorised access to, personal 
data in the UK8.  
 
Data protection laws in the UK  
“Personal data” can refer to diverse information 
types. The EU’s General Data Protection Regulation 
(GDPR), which was implemented in the UK and sup-
plemented by the UK Data Protection Act of 2018 
(DPA 2018),9 classifies personal data as any informa-

tion relating to an identifiable individual. Examples 
of personal data include names, email addresses, fi-
nancial information, health data, biometric and ge-
netic data, data revealing racial or ethnic origin, and 
data about criminal convictions or offences. The form 
of personal data can vary and may include private 
photographs or videos. 
 
Inter alia, the GDPR requires that “personal data must 
be collected for one or more specified and legitimate 
purposes”10, and that it “must be processed lawfully, 
fairly, [and] in a transparent manner”11. The GDPR 
also requires firms to store personal data for “no 
longer than necessary”12, and to take “appropriate 
technical and organisational measures against unau-
thorised or unlawful processing of personal data and 
against accidental loss or destruction of, and damage 
to, personal data, to ensure a level of security appro-
priate to the risk”13. 
 
When a firm does not meet its GDPR obligations, the 
GDPR provides the aggrieved person(s) the right to 
compensation for both “material” and “non-material” 
harm, including distress,14 unless the controller or 
processor “proves that it is not in any way responsible 
for the event giving rise to the damage”15. In each 
case, damages as a matter of English law are designed 
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to put claimants in the same position they would have 
been had the breach not occurred. The GDPR notes, 
in its recitals, that "a personal data breach may … result in 
physical, material or non-material damage to natural per-
sons such as loss of control over their personal data or limi-
tation of their rights, discrimination, identity theft or fraud, 
financial loss, unauthorised reversal of pseudonymisation, 
damage to reputation, loss of confidentiality of personal data 
protected by professional secrecy or any other significant eco-
nomic or social disadvantage to the natural person con-
cerned."16 Thus the categories of damage are 
potentially broad.  A point being actively contested in 
the English Courts is whether a data subject can claim 
damages for "loss of control" of personal data, as we 
discuss further below. 
 
Means of bringing collective claims in the UK 
There are two principal means of bringing collective 
claims in personal data–related matters in the UK:  
 
• A common route is a Group Litigation Order 
(GLO), which is brought on an “opt in” basis, where 
multiple claims give rise to “common or related is-
sues”. While there is a trial of common questions of 
fact or law (e.g., whether there was a breach of rele-
vant legislation), the amount of damages is assessed 
for each claimant. For example, the claimants have 
used a GLO in British Airways. 
 
• Alternatively, a Representative Action (RA) is 
brought on an “opt out” basis. Historically, RAs have 
been less common than GLOs since the representa-
tives and the represented class are required to have 
the “same interest”, which is a more stringent test 
than “common or related issues” for a GLO. How-
ever, recently the Court of Appeal (CoA) decision in 
Lloyd v Google suggested that RAs may prove a feasi-
ble way to launch a claim despite the “same interest” 
restriction. If the Supreme Court agrees with the 
CoA, Lloyd v Google may encourage further RAs on 
behalf of parties who have not necessarily suffered pe-
cuniary loss or distress, but who are (according to the 
CoA) entitled to damages for “loss of control” over 
their personal information. The claim is structured to 
try to meet the “same interest” requirement by only 
seeking damages that represent the “lowest common 
denominator” of loss of control damages. Even so, the 
“opt out” nature of RAs means that actions involving 
substantial numbers of claimants are likely to result 
in damages claims for very significant aggregate 
amounts.     
 
Beyond GLOs and RAs, other means of bringing col-
lective claims include multi-claimant litigation. Com-
panies may also propose their own remediation 
programmes to compensate affected data subjects. 
Looking ahead  there may be an expanded role for 
class actions because of the EU Collective Redress Di-
rective, albeit Brexit will mean that this will not di-
rectly impact the UK.19 In addition, the UK 
government will need to decide whether to introduce 
legislation to provide for class actions similar to those 
currently available for competition matters. 
 
 

Theories of harm in unauthorised use of, or access 
to, personal data matters 
While the specifics of each case will determine the pre-
cise nature of claims, experience suggests that claimants 
in cases involving unauthorized use of personal data 
may take the position that privacy has an “intrinsic 
value” which is lost when personal data is misused or 
used without consent.20 Thus, claimants may assign eco-
nomic value to the integrity of private information, and 
argue for a common measure of damage, regardless of 
the nature of information at issue.  
 
This view is consistent with the CoA’s ruling in Lloyd 
v Google that there was economic value to a person’s 
control over personal information and “loss of con-
trol” was therefore sufficient to attract damages.21 In 
addition to appealing to the “intrinsic value” of pri-
vacy, claimants in unauthorized use of personal data 
matters may also seek compensation for intangible 
harms, such as distress and anxiety without the need 
to first prove financial loss, as in Morrisons.22  
 
While claimants may argue that privacy has intrinsic 
value in unauthorised access to personal data cases as 
well, US experience suggests they are also likely to 
claim compensation for more tangible harm. Such 
claims may include compensation for identity theft 
monitoring and prevention costs, time spent and/or 
loss of productivity to address the breach, future risk 
of identity theft, diminished value of private data, 
overpayment for service, and loss of access to account 
funds or adverse credit effects.23 
 
Valuing personal data and potential harm due to loss 
or breach of privacy 
The range for the quantum of damages awarded by 
the Court in past UK data-related cases varies at least 
from £10 to £18,000 per claimant.24 Damages esti-
mates will necessarily vary significantly across cases 
when the facts of the case determine the quantum.     
In this section, after a brief description of the types of 
methodologies that scholars have considered when 
seeking to value personal data, we discuss the chal-
lenges in attaching a monetary value to personal data 
and privacy.  
 
Methodologies for valuing personal data and  
potential harm due to loss or breach of privacy 
Marketing and economics scholars have considered 
several methodologies for quantifying the value of 
personal data and any harm resulting from a loss or 
breach of privacy. These methodologies, also used for 
example in competition investigations, fall under two 
broad categories:  
• Stated Preference Methods such as contingent val-
uation and conjoint analysis ask survey respondents 
questions in a manner that allows the investigator to 
learn about their preferences about data privacy 
and/or data breaches. To provide reliable results 
using these methods requires the expert to take great 
care when designing, implementing, and interpret-
ing the survey. Done poorly, stated preference meth-
ods can produce unreasonably large damages 
estimates.  
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• Revealed Preference Methods such as natural ex-
periments, event studies, and difference-in-differ-
ences analyses rely on real-world data that measures 
actual behaviour following a “data event” rather than 
consumers’ stated responses. For example, it may be 
possible to measure changes in private browser usage 
before and after the news about an infringement was 
made public. Alternatively, one could assess whether 
affected individuals took the time and effort to delete 
the information on their user profiles after the dis-
closure. If they did not, then it may indicate that they 
place little value on the data breach at issue. While re-
vealed preference methods can have advantages over 
stated preference methods, they can also be suscepti-
ble to modelling choices, causality issues, and con-
founding factors, and do rely on assumptions. 
Applying these methods in a litigation context there-
fore requires careful thought.   
Once any harm resulting from a loss or breach of pri-
vacy has been estimated, it is also important to ac-
count for relevant benefits that may have accrued to 
claimants from a company’s use of their data. For ex-
ample, empirical methods could be used to measure 
whether consumers value online advertising that is 
targeted to match their preferences. If such targeted 
advertising provided a positive benefit to the 
claimant, then the damages calculation – which aims 
to put the claimant in the position it would have been 
absent the breach – should reflect the damage from 
the loss in privacy net of the benefits arising from the 
breach. 

 
Challenges inherent in attaching value to personal 
data and privacy  
There are several inherent challenges in valuing per-
sonal data and any loss of control of personal data. 
Some of the key issues are discussed below.  
 
The “Privacy Paradox”. A central challenge in quan-
tifying the value of privacy is the “Privacy Paradox”. 
Specifically, consumers may behave as if they do not 
value privacy but, when asked, they may state that 
they attach a substantial value to it.25 For instance, 
consumers typically do not read terms and condi-
tions, and willingly give up a lot personal information 
when interacting online, yet survey respondents often 
claim that they attach significant value to at least cer-
tain types of personal data.26  
Heterogeneity in individuals’ perceptions of               
privacy. The literature on privacy finds that the per-
ception of privacy varies considerably across individ-
uals and across contexts.27 Individuals differ 
significantly in terms of their expectations regarding 
whether their information is public or private, and 
hence their concern for the privacy of their informa-
tion. For instance, a 2014 survey conducted by UK 
Information Commissioner’s Office showed that 
24 per cent of respondents considered their internet 
browsing history to be “Not sensitive” while the rest 
considered it “Sensitive” or “Extremely sensitive”28. 
In fact, even a given individual’s preference for pri-
vacy for the same information can vary by context. 29 

Such evidence sits uncomfortably with a notion there 
is a unique, intrinsic value to privacy or harm due to 
loss of control of privacy.    
 
The value a firm derives from personal data does 
not necessarily reflect the damage to claimants from 
a loss of privacy or personal data. Any value a firm 
derives from personal data will be affected by nu-
merous factors other than the data itself. For example, 
it may reflect, in part, the value added from data ag-
gregation and processing using the firm’s proprietary 
algorithms. Any approach that relies on the value of 
the data to the firm would have to separate out the 
contributions of the other (confounding) factors that 
influence a firm’s valuation, revenues and profits. 
Moreover, personal data may only be valuable to 
firms to the extent that it is part of a large dataset. If 
so, the value of an individual’s data may not be easily 
inferred from the value the firm derives from an ag-
gregation of personal data. Finally, the fact that a firm 
may benefit from private information does not pre-
clude benefits to users. For example, the information 
collected may be used to provide better search results 
and, if so, this benefit must also be quantified and ac-
counted for. 
 
Establishing causality is not always straightforward. 
Establishing that any loss was directly linked to a spe-
cific data breach is important when calculating dam-
ages in data breach matters. Given how common data 
breach incidents are becoming,30 it may not be 
straightforward to determine whether a given 
claimant was impacted by a given data breach (as op-
posed to a variety of other data breaches that may 
have affected that same claimant). In addition, there 
can be other confounding factors—for example, 
some of the private information may be accessible 
through means other than the data breach. 
 
Markets where an individual’s personal data can           
be priced legitimately do not ordinarily exist.          
Evidently, where markets don't exist, there can be no 
reliable “market price” for an individual’s data. While 
personal data may be available for purchase on the 
dark web, the price data available from such transac-
tions will reflect a valuation relevant for illicit activities 
such as identity theft, and may therefore be very dif-
ferent from the value of that data for legitimate activ-
ities like targeting online ads. Thus, the price of stolen 
data on the dark web may not reflect either an indi-
vidual claimant’s valuation or a “minimum” valuation 
common to all claimants. 
 
Conclusion  
The right to compensation in the GDPR and the DPA 
2018 have, by design, introduced a significant risk of 
damages actions following allegations of unauthorised 
use or access of personal data. The emerging but 
nascent stage of such litigation in the UK means that 
experience from other jurisdictions and practice 
areas can provide significant insight into the likely 
challenges and opportunities when responding to 
such damages actions. As in all damages actions, the 
legal framework, the facts, and the quality of legal ad-
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vice and expert evidence will all affect the likelihood 
of achieving a successful resolution to a dispute.  
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Rectification of Scheme Rules - 
Now a ‘Settled’ Area of Law?  

The facts 
In SPS Technologies Limited v Moitt & Ors [1] Chief 
Master Marsh granted summary judgment for rec-
tifying three deeds relating to the SPS Technologies 
UK Pension Plan. The same error persisted in each 
of the deeds, and the claimant sought a rectification 
order. Chief Master Marsh found that there was       
sufficient evidence that an error was made to justify 
rectification. 
 
The 1998 definitive deed and rules were intended to 
establish that 'Transferred Members' (any member 
who at any time had been granted pensionable ser-
vice under the Plan in respect of his membership of a 
Previous Plan) should have entitlement to early re-
tirement whether in pensionable service or in defer-
ment, and that the actuarial reduction would apply 
regardless of whether they took early retirement from 
pensionable service. 
 
The drafting of the 1998 rules diverged from this          
intention. Their effect was to dis-apply the actuarial 
reduction if a Transferred Member took an early re-
tirement pension from deferment. Consequently, 
Transferred Members who continued to work for the 
employer suffered the actuarial reduction, whereas 
Transferred Members who had left pensionable ser-
vice were rewarded with waiver of the reduction on 
early retirement. This error was carried through in 

the 1999 definitive deed and rules, and a 2003 deed of 
amendment. Chief Master Marsh considered that the 
evidence provided a clear picture that the documents 
did not implement the intentions of the parties. 
 
Rectification and intention 
The law on rectification permits the court to amend 
documents where it can be shown that, due to a mis-
take in the written instrument, it does not reflect the 
common intention of the parties. The criteria for sat-
isfying the test for rectification was explored by the 
Court of Appeal in FSHC [2]. It was determined by 
the Court of Appeal that a contract could be rectified 
for common mistake where it could be demonstrated 
by the evidence (such as communication between the 
parties) that the contract terms did not reflect the sub-
jective intention of the parties. The judgment pro-
vided clarity on the application of the relevant test for 
intention and confirmed a shift towards assessment 
of subjective intent, rather than assessment of objec-
tive intent.  
 
In June 2020 Trower J handed down his judgment in 
Univar [3]. This case presented the first major test for 
the approach outlined by the Court of Appeal in 
FSHC. In his judgment Trower J confirmed that as-
sessment of subjective intention is the correct ap-
proach, which we have considered further here. 
Throughout his judgment, Trower J relied heavily on 

by Suzanne Padmore, Partner and Ben Powell at Burges Salmon  
This article considers the judgment in SPS Technologies Ltd v Moitt and the development 
of the subjective intention test after the FSHC and Univar cases  

E X P E RT  W I T N E S S  J O U R N A L       22 W I N T E R  2 0 2 0



E X P E RT  W I T N E S S  J O U R N A L       23 W I N T E R  2 0 2 0

documentary evidence to determine the intention of 
the parties. This suggests that demonstration of sub-
jective intent through witness evidence will require 
careful drafting, and that contemporaneous docu-
ments will continue to be crucial when seeking to 
demonstrate intention. 
 
SPS Technologies and the future for rectification 
Trower J’s application of the subjective intention test 
in Univar was not considered in the SPS Technolo-
gies judgment. However, Chief Master Marsh ex-
pressed the view that 'the law on rectification can now 
be regarded as being settled, as a result of the exten-
sive review by the Court of Appeal in the judgment of 
Leggatt LJ in FSHC'. Chief Master Marsh went fur-
ther in his affirmation of the judgment in FSHC, con-
firming that in the case of common intention mistake, 
it is the subjective intention of the parties that mat-
ters. The view expressed by Chief Master Marsh on 
the question of how to assess intention provides          
further clarity that the correct approach is to assess 
subjective intent. 
 
Chief Master Marsh also confirmed several key legal 
principles in testing intention. These included that 
the claimant needs to show convincing proof, on the 
balance of probabilities, of the intention of the 
claimant; that in the case of a collective body such as 
trustees or a committee, collective intention is rele-
vant; and that the task is to establish who approved 
the transaction, not who had authority to do so. 
These principles offer an insight into how intention is 
likely to be assessed moving forwards. 
 

The witness evidence provided in the case over-
whelmingly supported the argument that the docu-
mentation did not correctly implement the intention 
of the parties. Even so, Chief Master Marsh com-
mented that 'Inevitably after such a lengthy period, 
the contemporaneous documents provide the best 
sources of evidence and the witness statements are in-
evitably a reconstruction of events that happened 
many years ago'. Though the judgment did not ref-
erence Univar this comment suggests a concurrence 
in the approach to witness evidence. An important 
question therefore remains as to the role and value 
of witness evidence in satisfying the threshold of           
convincing proof.  
Overall, the success of this summary judgment appli-
cation suggests that the test set out in FSHC will con-
tinue to be implemented. This may increase the 
likelihood of rectification being approved on a sum-
mary judgment basis, improving the accessibility of 
rectification for applicants wishing to correct scheme 
administration errors. 
 
This article was written by Ben Powell and Suzanne 
Padmore. Please contact either of them to discuss         
issues raised in the article. 
www.burges-salmon.com  
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No defence for the Defender - 
Land Rover loses trade mark 
shape battle with Ineos 

Jaguar Land Rover applied to register the three-          
dimensional shapes of the Land Rover Defender 90 
and 110 as 3D trade marks (the “Marks”). The                
applications were opposed by Ineos Industries Hold-
ings Limited - the Ineos group recently launched a               
competing 4x4 vehicle, the Ineos Grenadier described 
as “the spiritual successor to the old Land Rover                 
Defender”. 
 
UK IPO decision 
The UK IPO Hearing Officer found that the Marks 
lacked inherent distinctiveness for goods and services 
relating to motor vehicles, and that they had not ac-
quired distinctiveness for the goods or services ap-
plied for. The UK IPO allowed Ineos to proceed with 
its opposition and Land Rover’s applications to reg-
ister the Marks were consequently refused. 
 
Land Rover appealed this decision to the High Court, 
arguing that the Hearing Officer had not correctly 
applied the tests for determining inherent and ac-
quired distinctiveness. 
 
High Court appeal decision 
The High Court found that the Hearing Officer had 
not made any material errors of law in finding that 
Land Rover’s application for the Marks should be re-
jected. As such, the High Court upheld the UK IPO 
decision. 
 
Inherent distinctiveness 
The Hearing Officer found that the design of the 
Land Rover Defenders pictured in the Marks did not 
depart significantly from the norms of the passenger 
vehicles sector, and although certain of the design fea-
tures were unusual, these were only minor variations 
to the market standard. As such, the Marks lacked in-
herent distinctiveness. 
 
In considering the evidence presented by each side, 
the Hearing Officer noted that elements of the de-
signs that appeared important to Land Rover’s ex-
pert may be unimportant to, or may not even be 
registered by, consumers of passenger cars. 
 
Land Rover appealed the UK IPO decision for a 
number of reasons, including that the Hearing Offi-
cer had rejected its expert evidence without sufficient 
reasoning. The High Court dismissed Land Rover’s 
appeal, finding that “a careful and detailed assess-

ment of the expert evidence” had in fact been carried 
out by the Hearing Officer. 
 
Further, the High Court found that no error of prin-
ciple had been made by the Hearing Officer in his ap-
proach to the assessment of inherent distinctiveness, 
and that there was no reason to interfere with the UK 
IPO decision. 
 
Acquired distinctiveness 
For the purposes of establishing acquired distinctive-
ness, the Hearing Officer considered whether Land 
Rover could show that a significant proportion of rel-
evant average consumers would perceive the shapes 
applied for (without further indication) as distin-
guishing goods that had been placed or permitted to 
be placed on the market by Land Rover from the 
goods of other undertakings. On the basis of this test, 
the Hearing Officer found that the Marks had not ac-
quired distinctiveness. 
 
In reaching this conclusion, the Hearing Officer had 
assessed and taken account of survey evidence sub-
mitted by Land Rover. However, on appeal, Land 
Rover argued that the Hearing Officer had failed to 
properly consider the survey evidence as part of the 
overall assessment. 
 
The High Court found that the Hearing Officer had 
made no material error of principle in his assessment 
of acquired distinctiveness. The Court further noted 
that the Hearing Officer was not under an obligation 
to consider the survey evidence in any event. Land 
Rover’s appeal on this ground was therefore dis-
missed by the High Court, and the Hearing Officer’s 
decision was upheld. 
 
Comment 
This case serves as a reminder that the registration of 
three-dimensional shapes as trade marks can present 
a number of challenges for brand owners, particularly 
given that even those designs perceived by some as 
iconic or highly recognisable (such as the shape of a 
Land Rover Defender) may not meet the legal re-
quirements of distinctiveness to be eligible for trade 
mark protection. 
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In a case that serves as a reminder of how difficult it is to achieve trade mark 
registration for 3D shapes, the High Court has rejected Jaguar Land Rover’s 
bid to register certain Land Rover Defender models as trade marks.
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Foreign Law Expert Evidence and the  
Assessment of Damages for Personal Injury:  
High Court Restates the Court of Appeal’s  
Guiding Principles in Wall v Mutuelle de Poitiers 

In Mihailovskis v Amlin Insurance SE [2020 EWHC         
extempore], Master Davison allowed an application 
by the claimants to exclude the defendant’s Belgian 
law expert evidence. He dismissed the defendant’s 
cross-application for permission to rely on evidence 
from a Belgian medico-legal expert. 
 
The decision follows the guidance originally set out 
by the Court of Appeal in Wall v Mutuelle de Poitiers 
[2014] EWCA Civ 138. In that case, the Court of Ap-
peal made it clear that in claims for personal injury 
damages before the English court to which a foreign 
law applies, the rules of English procedure must be 
followed. The parties should only be given permis-
sion to rely on expert evidence as to the foreign law. 
It is not appropriate for the parties to have permission 
to rely on a report from a foreign medico-legal ex-
aminer or forensic expert, even though that may 
form part of the procedure for assessing personal in-
jury damages in the courts of the country whose law 
the English court is required to apply pursuant to 
Rome II (Regulation EC 864/2007). 
 
This detailed article considers the parties’ arguments 
and the court’s decision in Mihailovskis on the ques-
tion of foreign law and foreign medico-legal expert 
evidence before going on to provide practical guid-
ance on how to approach this issue in future cases. 
 
Background 
The Mihailovskis family suffered serious injuries in a 
road traffic accident which occurred on 16 July 2017 
in Belgium. They were returning from their summer 
holiday in Latvia when a Belgian motorist ran into 
the back of their vehicle on the motorway. Both vehi-
cles were travelling at approximately 50mph. One of 
the two children sustained a severe traumatic brain 
injury requiring an urgent craniotomy procedure. 
 
Proceedings were issued in the High Court in 2018 
against Amlin, the motor insurer of the driver who 
was responsible for the accident. Liability was             
admitted. 
 
Under the Rome II Regulation, Belgian law applies 
to the assessment of damages. However, as the claim 
is being pursued in the English courts, the law appli-
cable to the procedural issues in the claim is English 
law. This extends to the scope and admissibility of      

expert evidence obtained by both parties to assist          
the English court in assessing the claims for damages 
pursuant to Belgian law. 
 
Parties’ positions on expert evidence 
At a Case Management Conference (CMC) in June 
2019, Master Davison gave the parties permission “to 
rely on expert evidence in the field of Belgian law”. 
 
Following service of the parties’ Belgian law expert 
evidence in December 2019, the claimants issued an 
application seeking to exclude the report of the           
defendant’s Belgian law expert, which incorporated 
‘by the back door’ a report by a Belgian medico-legal 
examiner/forensic expert. 
 
The defendant filed a cross-application in April 2020, 
seeking permission to rely on the evidence of the Bel-
gian medico-legal expert, arguing that the parties re-
quired this evidence for the proper determination of 
the claims before the English court. 
 
The parties’ respective applications relating to expert 
evidence came before Master Davison on the 21 April 
2020 where he heard argument on the following key 
issues: 
 
1. Scope of permission for expert evidence on  
foreign law 
The claimants’ position was that, fundamentally, the 
report served by the defendant and purporting to be 
on the question of Belgian law went beyond the scope 
of what the parties had permission to obtain and rely 
upon. The defendant had served a valuation report, 
which usurped the role of the judge in the assessment 
of damages. The defendant also attempted to intro-
duce evidence from a Belgian forensic medico-legal 
expert, which it did not have permission to rely upon. 
 
In contrast to the expert evidence from a specialist 
Belgian lawyer served by the claimants, there was 
very little by way of Belgian law in the defendant’s   
report. 
 
The defendant’s position was that its expert was         
providing guidance to the English court and not a 
valuation. It argued that the evidence of the defen-
dant’s Belgian law expert incorporating the views of 
the Belgian medico-legal expert did not attempt to 
value quantum and usurp the role of the trial judge. 

Partner Chris Deacon and Senior Paralegal Sophie Burroughs write for PEOPIL,  
looking at a recent High Court decision that confirms the correct approach to be taken  
with the nature and scope of expert evidence in a claim for personal injury damages to 
which a foreign law applies.
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Instead, it was to aid the judge in providing guidance 
on how to undertake the assessment pursuant to Bel-
gian law principles. 
 
2. Adoption of Belgian procedure and rules of  
evidence 
While a report from a specialist forensic medico-legal 
expert may be the normal procedure in the Belgian 
courts, the Belgian rules of procedure and evidence 
do not apply in this case. The claimants argued that 
the defendant’s position contravened article 1(3) of 
Rome II and the basic principle of private interna-
tional law that it is the law of the forum that deter-
mines matters of evidence and procedure. The law of 
the forum in this case is English law because the En-
glish High Court is properly seised of the action. 
 
The claimants further argued that the defendant’s re-
port served to highlight how its expert had followed 
Belgian, and not English, rules of procedure in the 
preparation of the report. The defendant’s Belgian 
law expert relied on evidence from a Belgian doctor 
who: o had not had sight of the full evidence and who 
did not examine the claimants;  
l  sought to quantify the care claims without sight of 
care evidence in the form of statements or expert 
opinion;  
l  made treatment recommendations despite being a 
lawyer; and  
l  set out opinion as to his valuation without giving 
any reasoning or explanation. 
 
Such an approach may have been acceptable to a  
Belgian court receiving this evidence, but it was not a 
report which complied with the requirements for ex-
pert evidence (in any field of discipline) under En-
glish rules of procedure and evidence. 
 
3. The assessment of damages under Belgian law  
involves a complicated ‘Bareme’ system 
In addressing the claimants’ position on Belgian rules 
of procedure being irrelevant to a claim before the 
English courts, the defendant maintained that under 
the Belgian ‘Bareme’ system, in order to work out the 
extent of a claimant’s temporary and permanent im-
pairment, the court requires guidance from a medi-
cal expert. This expert can assess and apply relevant 
percentages under the ‘Bareme’ based on the indi-
vidual claimant’s injuries and level of impairment/dis-
ability. The defendant argued that the English 
medico-legal experts would not be able to carry out 
this exercise because they have no experience of the 
‘Bareme’ system. Therefore, this conversion should 
be carried out by Belgian medico-legal experts 
through a desktop review of the English medico-legal 
evidence, without it being necessary for the Belgian 
experts to assess the claimants in person. 
 
In response, the claimants raised concerns as to the 
status of the Belgian medico-legal expert. If such ev-
idence were permitted, it would have the effect of el-
evating the Belgian medico-legal expert to a “super” 
status sitting above and seeking to trump all of the 

other expert opinions in the case. The hybrid ap-
proach sought by the defendant, with a Belgian 
medico-legal expert giving evidence alongside the 
suite of English medico-legal experts for which Mas-
ter Davison had given permission at the first CMC, 
would result in confusion and an approach to evi-
dence that the trial judge would not look upon 
favourably. 
 
4. The Court of Appeal decision in Wall v Mutuelle 
de Poitiers Assurances 
The claimants relied on the Court of Appeal decision 
in Wall where the question of the nature and extent 
of expert evidence required to assess the claim for 
damages in cases to which a foreign law applies had 
already been dealt with. Wall involved a claim for 
damages following an accident in France in which Mr 
Wall sustained a spinal cord injury. In that case, the 
Court of Appeal resoundingly rejected the defen-
dant’s submission that the English courts should 
adopt the procedure on expert evidence under the 
foreign law which applies to the claim. Lord Justice 
Longmore noted:  
l  “In these circumstances it is indeed inevitable that 
the same facts tried in different countries may result 
in different outcomes and I am unable to accept … 
that the English court must strive to reach the same 
result as a French court would, let alone his finishing 
point that evidence must be given to the English court 
in the form of a French-style expert report.”  
l  When applying foreign law, the English court does 
not need to strive to secure the same outcome as the 
courts of the country where the accident occurred. 
So, it does not need to follow the approach to expert 
evidence in that country slavishly.  
The defendant submitted that there was a funda-
mental difference between the Mihailovskis’ claim 
and Wall. In Wall, the Court of Appeal held that the 
issue of which expert evidence the court can order 
should be determined by reference to English law. Ac-
cordingly, whether or not a desktop Belgian medico-
legal report is permitted is to be determined by CPR 
Part 35. The defendant maintained that it was, there-
fore, within the case management powers of Master 
Davison to permit such a report. 
 
The appropriate approach to foreign expert  
evidence in international injury claims 
Master Davison accepted the claimants’ position on 
the question of Belgian expert evidence and ordered 
the exclusion of the expert report served by the de-
fendant. The report served by the defendant did not 
fall within the scope of the permission he had given at 
the previous CMC, which allowed an expert in Bel-
gian law on the issue of quantum. Master Davison 
commented: 
 
“It is fair criticism of [the defendant’s Belgian expert] 
report that it says little about Belgian law and looks to 
be more of a valuation report…. The ‘Conclusions’ 
section of [the defendant’s expert] report reads like 
the summary of a schedule of loss or counter sched-
ule. It stands in sharp contrast to the claimants’           



E X P E RT  W I T N E S S  J O U R N A L       27 W I N T E R  2 0 2 0

Belgian law expert evidence, which sets out the          
principles of Belgian law from which an award of 
damages would be based. … [the defendant’s report] 
has the defect that it usurps the role of the trial judge. 
In many places, it gives [the defendant’s Belgian ex-
pert’s] opinion as to proper valuation.” 
 
The defendant’s report was also outside of the scope 
of the permission given by the court because it incor-
porated and relied on underlying material from a 
Belgian medico-legal expert. The defendant’s Bel-
gian law expert then used the opinion of the Belgian 
medico-legal expert (for who no permission had been 
given) to provide an assessment of the appropriate 
award of damages, which is not his role but that of the 
trial judge.  
The report served by the defendant was contrary to 
the well established private international law principle 
that it is the law of the forum that determines the pro-
cedure. The defendant’s Belgian report attempted in 
effect to replicate a Belgian trial for which English 
laws and an English judge would be ill-equipped to 
deal with.  
Master Davison reiterated the guidance laid down by 
the Court of Appeal in Wall as to the expected ap-
proach of the English courts when granting permis-
sion for expert evidence in a claim for personal injury 
damages to which a foreign law applies. He agreed that 
the claimants’ position in this case fully accorded with 
the approach of the Court of Appeal in Wall, noting: 
 
“In [Wall], the issue was whether the court should 
adopt the approach of the French courts. This leads 
experts to provide overall opinion with the input of 
sub-experts. This approach was rejected as opposite 
to English evidence and procedure. There is a close 
parallel between the defendant’s approach in this case 
and the course the defendant in Wall wanted to adopt 
and which was rejected. In this case there would be an 
additional objection; to introduce a Belgian doctor, 
sitting above the English medical experts would be to 
adopt the hybrid procedure which would not truly lie 
in one camp or another. This would be a mess and 
the trial judge would not thank me.” 
 
Practice points 
From a practical point of view, Master Davison               
accepted in full the submission on behalf of the 
claimants as to how a case for personal injury dam-
ages to which a foreign law applies should, in broad 
terms, be approached:  
l  The medical experts should prepare reports that deal 
with the causation of injury, condition and prognosis.  
l  The lawyers for the claimant(s) and defendant(s) 
should present their case on recoverable damages in 
a schedule and counter-schedule, bearing in mind the 
principles of the foreign law (including the applica-
tion of ‘soft law’, which in the case of Belgian law in-
cludes the tableau indicatif, the Belgian and 
European ‘Baremes’). The correct procedure had 
been followed by those representing the claimants in 
this case in the preliminary schedules of loss. 
 

l   In the absence of agreement between the parties 
following service of the schedules and counter-sched-
ules, it is for the trial judge to determine the assess-
ment of damages based on the evidence before him.  
l  To modify or adapt the procedure, by introducing 
a “super-expert” who converts other expert opinions 
into percentages which can be applied to the 
‘Bareme’ or (in the case of Belgian law) tableau indi-
catif would be contrary to English procedure and            
evidence. 
 
The question of how and what type of expert evi-
dence should be permitted by the English courts in a 
claim to which a foreign law applies is one that is fre-
quently before the courts at all levels in England and 
Wales. The decision in Mihailovskis v Amlin adds sup-
port to there being no place for foreign medico-legal 
or forensic expert assessment reports in addition to 
(or in place of) a foreign law expert report. This is de-
spite the fact that such a medico-legal assessment re-
port may be the usual practice and procedure in 
Belgium, France, Spain or the courts of whichever 
country’s law the English court is required to apply 
when assessing a claim for personal injury damages. 
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Failing To Read The Writing On 
The Wall: An Unwise Approach

The claimant, a self-employed window cleaner,           
suffered various injuries, including breaks to both 
legs, a possible head injury and an alleged psycho-
logical reaction. He alleged that he was suffering from 
ongoing severe restrictions due to pain which                 
affected his mobility. However, surveillance obtained 
by Admiral at an early stage painted a somewhat          
different picture to that described by the claimant and 
showed him climbing a ladder and apparently           
having returned to work. 
 
Proceedings were issued with damages limited to 
£100,000 pending further medical evidence. The 
claimant portrayed himself as a person whose physi-
cal capabilities and ability to work had been severely 
affected and that this was combined with moderate 
PTSD and moderate depressive episodes. 
 
Admiral instructed DAC Beachcroft, to represent it 
and flagged its concerns about the claim.  Anjali Kan-
ish of DAC Beachcroft’s Complex Injury team and 
Georgia Court from the Motor Fraud team worked 
closely with Admiral to develop a strategy to deal with 
the concerns that had arisen. Further surveillance was 
carried out and the evidence against the claimant 
mounted.  He was filmed using a ladder and cleaning 
windows four months before he told his psychiatrist 
that he had “been unable to work and has been told 
he will never be able to climb a ladder again". 
 
Evidence against the claimant continued to grow with 
DWP records and medical records showing signifi-
cant discrepancies with what the claimant had 
pleaded. The claimant failed to attend an appoint-
ment with the defendant’s expert. When his solicitors 
were asked why he hadn’t attended, the reason given 
was that he had been with his daughter in hospital.  
Unfortunately for him, surveillance evidenced him 
driving to Scotland. 
 
Early offers had been made in this matter but              
had been rejected by the claimant and on identifying 
the above issues they were subsequently withdrawn.  
Having completed the initial investigation,               
surveillance was disclosed and a detailed repudiation 
setting out the defendant’s position inviting discon-
tinuance was served.  Far from accepting the position, 
the claimant responded by serving a witness state-
ment dealing with some but not all of the issues raised 

and asserting that his conduct was not dishonest: he           
proceeded to trial. 
 
The trial took place  before HHJ Walden-Smith at 
Cambridge County Court on 28 September. It was a 
hybrid trial, with counsel for the parties (Paul Higgins 
of Crown Office Chambers for the defendant), the 
claimant and some of his witnesses attending in per-
son and the experts, defence lawyers and Admiral at-
tending remotely. 
 
The claimant’s case was that if the court found his 
conduct to be dishonest it was not fundamental and 
that dishonesty must be in the context of the claim, 
the DWP carers allowance applications were not. 
 
Starting his evidence, the claimant corrected some of 
the “errors” in his first witness statement in relation to 
his recovery period, reducing the period for which a 
claim was being made. The defendant’s contention 
(in line with the decision in Roberts v Kesson) was that 
these matters were only being admitted as they had 
been flushed out by the defendant.  In his evidence 
the claimant failed to give any detailed response or 
reason for the issues put to him and was largely un-
able to remember or simply answered “I don’t know”. 
 
At the start of the second day of the trial, proposals 
were put to the defendant with, the claimant being 
released from giving evidence in order to take advice.  
The claimant agreed the terms of an order, bringing 
proceedings to a halt, in which the claim was dis-
missed, fundamental dishonesty by the claimant was 
admitted, he was ordered to pay the defendant’s as-
sessed costs and repay the interim payment. 
 
The claimant’s failure to face up to the inevitable          
outcome in this case, despite the overwhelming evi-
dence that was identified and deployed against him 
led to the abject failure of the claim and its ultimate 
dismissal.  Had the claimant brought an honest claim 
he would have walked away with appropriate com-
pensation for the injuries that he undoubtedly sus-
tained: his dishonesty left him recovering nothing 
and facing substantial liabilities. 
 
Georgia Court, commenting for DAC Beachcroft said: 
“It is testament to Admiral that they stood firm in 
their position.  They are committed to taking a robust 

by Georgia Court and Anjali Kanish at DAC Beachcroft.  
 
McPherson v EUI Limited (Trading as Admiral) & another seemed initially to be a 
relatively straightforward claim. The claimant, a pedestrian at the time of the accident, had 
been injured by a vehicle for which Admiral was the RTA insurer. It was not disputed that 
responsibility lay with the driver and liability was admitted.
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stance when presented with claims where there is dis-
honest behaviour and, working with us to defend 
these claims, will run matters to trial where necessary 
rather than pay dishonest claims.” She also com-
mented, “the court took the steps to accommodate 
the Trial as a hybrid and it worked well, those able to 
attend did and those who couldn’t were able to attend 
remotely.” 
 
Stuart Cook, Head of Technical Claims at Admiral 
commented, “We’re fully committed to paying out on 
genuine injury claims quickly and fairly. We will how-
ever, take a dim view and robust stance when pre-
sented with claims where there is dishonest 
behaviour. 
 
“This has serious and wide-ranging consequences for those 
choosing to engage in this activity and costs the industry mil-
lions of pounds each year. In partnership with our legal teams 
we will exercise the law to its full extent to help us defend these 
claims and discourage fraudulent and dishonest claimants”. 
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Occupational Deafness 
as a Prescribed Disease 

Occupational Deafness has been a prescribed disease 
since 1975. However, this rarely features in litigated 
personal injury NIHL claims. This is mainly due to 
the constraints set out below. A useful feature of the 
Regulations, though, is a list of known noisy equip-
ment. Such equipment is considered sufficiently noisy 
to meet even the stringent criteria of Prescribed          
Disease A10. 
 
The Social Security (Industrial Injuries) (Prescribed 
Diseases) Regulations 1985 
The 1985 Regulations can be pretty hard to satisfy in 
relation to Occupational Deafness. Requirements         
include:  
1, Sensorineural hearing loss amounting to at least 50 
dB in each ear, being the average of hearing losses at 
1, 2 and 3 kHz frequencies, and being due in the case 
of at least one ear to occupational noise (r 34 and 
Schedule 3);  
2, That the claim be brought within 5 years of expo-
sure (r 25);  
3, That the period(s) of exposure can be aggregated 
to at least 10 years (r 2). 
 
Schedule 1 – a use in civil claims? 
The list of tools and machinery appears at Schedule 
1. Although this is not an exclusive list, it is a list               
of ‘known offenders’. Those tools/machinery are        
considered to be sufficiently noisy so as to meet the 
criteria for the Regulations.  
This list can be useful for both sides in assessing the 
merits of a case. Of course, other open-source mate-
rial can also be considered. With a credible history of 
working with such items, there may be a reasonable 
chance of the Claimant establishing breach of duty. A 
long history of exposure would also suggest that a suf-
ficient NIL might also be established. 
 
This might assist both sides when considering the 
merits of the claim. It would also focus minds when 
considering whether to instruct an expert engineer 
with the resulting cost and delay. 
 
Of course, the list below can only be used to inform 
practitioners. If the matter remains in dispute in any 
particular case, expert engineering evidence will be 
required. That particular tools/ machinery feature in 
the Schedule when considering NIHL as a prescribed 
disease, it is not going to be sufficient in itself to satisfy 
a court on breach of duty. 
 

Schedule 1 – Occupations/ tools/ machinery: 
The use of, or work wholly or mainly in the immediate         
vicinity of the use of, a–  
(a) band saw, circular saw or cutting disc to cut metal 
in the metal founding or forging industries, circular 
saw to cut products in the manufacture of steel, pow-
ered (other than hand powered) grinding tool on 
metal (other than sheet metal or plate metal), pneu-
matic percussive tool on metal, pressurised air arc tool 
to gouge metal, burner or torch to cut or dress steel 
based products, skid transfer bank, knock out and 
shake out grid in a foundry, machine (other than a 
power press machine) to forge metal including a ma-
chine used to drop stamp metal by means of closed or 
open dies or drop hammers, machine to cut or shape 
or clean metal nails, or plasma spray gun to spray 
molten metal;  
(b) pneumatic percussive tool:– to drill rock in a 
quarry, on stone in a quarry works, underground, for 
mining coal, for sinking a shaft, or for tunnelling in 
civil engineering works;  
(c) vibrating metal moulding box in the concrete 
products industry, or circular saw to cut concrete ma-
sonry blocks;  
(d) machine in the manufacture of textiles for:– weav-
ing man-made or natural fibres (including mineral fi-
bres), high speed false twisting of fibres, or the 
mechanical cleaning of bobbins;  
(e) multi-cutter moulding machine on wood, planing 
machine on wood, automatic or semi-automatic lathe 
on wood, multiple cross-cut machine on wood, auto-
matic shaping machine on wood, double-end tenon-
ing machine on wood, vertical spindle moulding 
machine (including a high speed routing machine) 
on wood, edge banding machine on wood, bandsaw-
ing machine (with a blade width of not less than 75 
millimetres) on wood, circular sawing machine on 
wood including one operated by moving the blade to-
wards the material being cut, or chain saw on wood;  
(f) jet of water (or a mixture of water and abrasive ma-
terial) at a pressure above 680 bar, or jet channelling 
process to burn stone in a quarry;  
(g) machine in a ship’s engine room, or gas turbine 
for:– performance testing on a test bed, installation 
testing of a replacement engine in an aircraft, or ac-
ceptance testing of an Armed Service fixed wing com-
bat aircraft; 
 

by Jim Hester - specialist in Personal Injury litigation. The majority of his practice involves 
Industrial Disease work whilst he also maintains a very busy Employer’s Liability practice.
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(h) machine in the manufacture of glass containers 
or hollow ware for:– automatic moulding, automatic 
blow moulding, or automatic glass pressing and 
forming;  
(i) spinning machine using compressed air to produce 
glass wool or mineral wool;  
(j) continuous glass toughening furnace;  
(k) firearm by a police firearms training officer; or  
(l) shot-blaster to carry abrasives in air for cleaning. 
 
Jim Hester 
Barrister, Parklane Plowden Chambers 
Jim regularly writes Industrial Disease Updates and 
also provide a Library of useful documents. 
 
Website www.jimhester.me, primarily assists solicitors 
who are involved in Industrial Disease litigation. Busy 
practitioners can be up-to-date with Industrial            
Disease matters. They can also it as a source for use-
ful documents. Others with an interest in Industrial 
Disease litigation may also find it useful.  

Dr Ernest Allan 
Consultant Clinical Oncologist 

MB, ChB FRCS(Ed), FRCR 
 
Update: Dr Allan is also available for video conferencing. 
 
I have held the post of consultant clinical oncologist at the prestigious 
Christie Hospital for 25 years. I am experienced in the non-surgical  
management of all cancers with a special interest in:-  
 •  Skin cancer including photodynamic therapy 
 •  Head and neck cancer including thyroid cancer. 
 •  Breast cancer 
 
In addition, I have extensive experience in the management of pain  
problems in cancer with special expertise in nerve blocking procedures. 
 
I have provided medico-legal reports in cases where cancer has  
resulted from occupational exposure to carcinogens, as well as  
providing an expert opinion in cancer related clinical malpractice cases. 
 
Please quote EX13 on making an enquiry to me by telephone or e-mail  
or on sending through Instructions. 
 
Contact 
Tel: 01565 650 015 
Email: eallan@icasl.com 
For all correspondence: 
22 Heath Drive, Knutsford, Cheshire, WA16 0WS 
Area of work: Nationwide 
 
 

Dr. Piers N Plowman 
Senior Clinical Oncologist/Radiotherapy 
MA, MD, FRCP, FRCR, Senior Consultant at  
St. Bartholomew’s Hospital and Great Ormond 
Street Hospital, London.  
 
Adult and Childhood Cancer.  
Radiotherapy and Chemotherapy for Cancer.  
Author of textbook on complications of  
therapy.  
 
Over twenty years experience as Expert 
Witness for above.  
 
Also specialises in delay to diagnosis. 
  
14 Harmont House 
20 Harley Street, London, W1G 9PH 
Tel:  020 7631 1632 
Fax: 020 7323 3487 
Email: postmaster@pnplowman.demon.co.uk 
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Let us do the searching 
If you require an expert  
fast please call our free 
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Erb’s Palsy:  
Just a Simple Arm Injury? 

Introduction to Erb’s Palsy 
Erb's Palsy is a form of Brachial Plexus Injury. It is 
caused by damage to one, some or all of the five           
primary nerves that supply the movement and feeling 
to an arm. Each injury is individual and the damage 
can be partial or complete paralysis, depending on 
the trauma involved ranging from bruising to  tearing 
(https://www.erbspalsygroup.co.uk/about-us/). Basit et al 
(2019) reported: “It is a common birth injury with        
estimated prevalence ranges of 0.9 to 2.6 per 1,000 
live births. It causes significant arm weakness that          
affects 0.4 to 5 in 10,000 births.” 
(https://www.ncbi.nlm.nih.gov/books/NBK513260/) 
 
This birth injury is often caused by excessive pulling 
or stretching to the baby’s head and shoulders during 
a vaginal birth. Charter et al (2004) stated that con-
troversy surrounded who was to blame for the injury, 
however many cases seek compensation through a 
medico legal claim. 
 
An occupational therapist is an allied health profes-
sional who works with people with illness or disabili-
ties to achieve independence in their daily life as far 
as possible. We look at a person holistically. Our as-
sessment and treatment of occupation does not just 
cover a person’s job but all occupations in their lives 
from self-care, to domestic activities, to caring for oth-
ers (e.g. children), to sport, leisure and social past 
times. We are therefore perfectly positioned to assess 
the impact an Erb’s Palsy has on a person’s life and to 
advise on equipment, therapy, adaptations, driving, 
leisure, schooling/employment and care/assistance, 
which will place them, as far as is possible, in the             
situation they would have been, if not for the material 
event. 
 
At Somek and Associates, our assessment of the 
claimant involves discussion with him/her and their 
family, clinical assessment of motor, sensory and cog-
nitive skills as well as observations of everyday func-
tioning within their home and/or school 
environment. I am frequently asked by solicitors why 
I assess a claimant’s balance or why I ask about their 
psychological history, when the injury is related only 
to their arm. The reason is that every person is a holis-
tic being. Injury or disability is rarely contained to one 
part of the person or their life. To demonstrate this, I 
have selected several case studies. Each was a claimant 
with Erb’s Palsy of varying severity, which impacted in 
different ways on their daily functioning.  
 

Possible implications of Erb’s Palsy on the whole 
person 
Case Study 1: Just an arm, and a shoulder, and a 
back …  
Jason* (all names have been changed for anonymity) 
was a man in his early 20s and I was instructed by the 
defendant. His Erb’s Palsy was severe and affected his 
right arm and hand. There was visible muscle wastage 
throughout his right arm and shoulder and his right 
arm was much shorter than his left. On clinical as-
sessment, I noted that his posture was asymmetrical, 
the weakness in his right arm and shoulder had 
caused his right shoulder to drop. To compensate 
Jason continuously leant to his left side, causing fur-
ther asymmetries throughout his spine and torso. He 
reported that he suffered from continuous back pain. 
Ridgway et al (2013) investigated the effects of Erb’s 
Palsy on postural control and found that of 32 chil-
dren, 31 had postural control deficits, including 
asymmetrical posture and atypical movements. The 
article recommended that management of Erb’s Palsy 
should address motor development of the entire 
body. In this case, I considered it was important that 
the claimant had access to physiotherapy to address 
his postural asymmetries as part of a pain manage-
ment programme.  
 
Case Study 2: The use of upper limbs in balance 
Lucy* was a secondary school student who had grown 
up in a bungalow. I was instructed by the defendant. 
Her left sided Erb’s Palsy was relatively mild, and she 
was able to complete many two handed tasks. How-
ever, on assessment, her balance skills were signifi-
cantly delayed and she was unable to hop, balance on 
either leg or walk a line heel to toe. During each bal-
ance task, Lucy demonstrated no righting or saving 
reactions with her left arm and as a result frequently 
fell to her left. Her childhood in a bungalow had 
masked her difficulties with balance. During her first 
week of secondary school she had fallen down a flight 
of stairs and refused to complete any lessons on the 
first floor. Bellows et al (2015) found that the major-
ity of their study population of children with Erb’s 
Palsy had significant difficulties with balance and ad-
vocated balance rehabilitation as a possible treatment 
for this patient group. My recommendation was a 
block of occupational therapy treatment to address 
balance difficulties, increase her confidence with de-
scending stairs and liaise with school staff for access 
to lessons. 
 
 
 

by Nicola White, who has a MSc, BSc (Hons) in Occupational Therapy
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Case Study 3: Pain and somatosensory processing  
Luke* was a primary aged child and I was instructed 
by the claimant. The nerve damage causing his left 
sided Erb’s Palsy was moderate, however due to his 
hypermobility it had had limited effect on his range of 
movement and motor function. Luke’s mother re-
ported his biggest difficulty was sleeping.  Discussion 
with both Luke and his mother suggested that his dis-
turbed sleep was the result of pain and altered sensa-
tion to his left arm, which would wake him multiple 
times per night. Further clinical examination of Luke 
demonstrated impaired tactile and proprioceptive 
processing through his left arm. Pain and altered tac-
tile/proprioceptive sensation has been reported in 
cases of children with Erb’s Palsy (Annika et al, 2019; 
Brown et al, 2013). In this case, I recommended re-
ferral to a pain management specialist, equipment to 
maintain a comfortable position during sleep and 
protective equipment in the kitchen as Luke had de-
creased heat awareness in his affected hand and arm. 
 
Case Study 4: Depression, anxiety and self-harming 
behaviours 
Gemma* was a lady in her mid 20s with right-sided 
Erb’s Palsy. I was instructed by the defendant. 
Throughout my assessment, Gemma was very tearful 
in recalling her childhood, discussing multiple 
episodes of bullying as a result of disability. While 
completing a food preparation assessment, I noted 
several thick linear scars on her right forearm as well 
as several cuts and scratches. Further discussion with 
the claimant revealed that she had and, continued to 
have, issues with self-harming as a means of manag-
ing social anxiety and depression caused by her dis-
ability. Al Qatten (1999) found a small proportion of 
a sample of children with Erb’s Palsy suffered from 
self mutilation, while a study by Psouni et al (2018) 
reported a statistically significant higher number suf-
fering from mental health disorders than their peers. 
My recommendation for this case was to refer to a 
clinical psychologist to assess and address the issues 
discussed in my assessment.  
 
The individual and Erb’s Palsy 
As stated in the opening paragraph each injury is in-
dividual, depending on the number of nerves dam-
aged and the type of damage each nerve sustains. 
Every client/claimant I have met presents differently 
and not all have the difficulties mentioned above.  

Case Study 5: Severity versus function  
Alexander* was a boy in his early teens and I was in-
structed by the claimant. He presented with a left side 
Erb’s Palsy, with adequate movement and power in 
his left hand. However, the range of movement in his 
elbow and shoulder was minimal, resulting in his arm 
being fixed in an awkward looking position, held 
away from his body. Despite his presentation, on as-
sessment, Alexander’s disability had little impact on 
his functioning. His balance was above average for his 
age, he completed all motor and functional tasks to 
an age appropriate standard and his parents helped 
him with no aspects of his personal care. In fact, he 
was a very helpful teenager and completed many do-
mestic tasks around the house to earn pocket money. 
His parents reported he had many friends at school 
and he proudly showed me pictures of him and his 
girlfriend during the assessment. My recommenda-
tions were minimal and focused mainly on energy 
conservation to prevent future injury and maintain 
his level of function.  
 
Summary  
In summary, Erb’s Palsy should not be considered in 
isolation to a particular body part. In order to truly as-
sess the impact on a person’s life, a complete and 
holistic assessment should always be conducted by a 
clinician with appropriate experience in the particu-
lar condition, to enable understanding of the cause 
of any particular aspect of disability, to determine 
management and functional prognosis. Each 
claimant’s injury is unique to that person and al-
though medical records can indicate the extent and 
location of damage, this is not always indicative of 
functional outcomes. Effective and prompt thera-
peutic input and management of the condition in 
childhood is essential. This will assist in addressing 
functional difficulties that may escalate in adulthood 
if left. It is also important to note that the claimant’s 
social and physical environments will also impact on 
their ability to access activity and function. Occupa-
tional therapists are uniquely and ideally positioned 
to take all these factors into consideration on assess-
ment. This ensures a holistic, robust and thorough 
evaluation of the claimant’s needs and subsequent 
recommendations for solicitors. 
 
 

.

We have a rigorous recruitment 
process, all experts undertake 
mandatory training and are mentored  
to ensure the quality of reports.Send an enquiry to admin@somek.com 

or call 01494 792711    www.somek.com

We boast a balanced portfolio of 
Claimant and Defendant instructions.
Our reports are well presented, 
robustly argued and are relevant to 
the complexity and size of the case.
We offer competitive fees including 
deferred payment terms.

We are the largest provider 
of Healthcare Profession 

expert witnesses  in the UK, 
renowned and respected 

Somek & Associates 



E X P E RT  W I T N E S S  J O U R N A L       34 W I N T E R  2 0 2 0

References 
Al Qatten, M.M. (1999) Self-mutilation in children with 
obstetric brachial plexus palsy. Journal of Hand Surgery 
British and European Volume. 24(5):547-9. 
 
Annika J1, Paul U2, Anna-Lena L3.(2019) 
Obstetric brachial plexus palsy - A prospective, popula-
tion-based study of incidence, recovery and long-term 
residual impairment at 10 to 12 years of age. European 
Journal of Paediatric Neurology. 23(1):87-93.   
Bellows D, Bucevska M, Verchere C. (2015) Coordination 
and balance in children with birth-related brachial plexus 
injury: a preliminary study. Physiotherapy Canada, 
67(2):105-112.   
Brown SH1, Noble BC, Yang LJ, Nelson VS. (2013) 
Deficits in elbow position sense in 
neonatal brachial plexus palsy. Paediatric Neurology, 
49(5):324-8.   
M Chater, P Camfield, C Camfield (2004) Erb's palsy–
Who is to blame and what will happen? Paediatric Child 
Health, 9(8): 556–560.  
https://www.erbspalsygroup.co.uk/about-us/)  
Basit et al (2019) via 
https://www.ncbi.nlm.nih.gov/books/NBK513260/  
Psouni E1, Perez Vicente R2, Dahlin LB3,4, Merlo 
J2.(2018) Psychotropic drug use as indicator of mental 
health in adolescents affected by a plexus injury at birth: 
A large population-based study in Sweden.  
PLoS One,13(3)  
Ridgway, E., Valicenti-McDermott, M., Kornhaber 
L, Kathirithamby DR, Wieder H. (2013) Effects from 
birth brachial plexus injury and postural control. The 
Journal of Pediatrics. 162(5):1065-7.  
 

About the author 
Nicola White has a 
MSc, BSc (Hons)  
in Occupational  
Therapy and qualified 
in 2005. Nicola is an 
Independent Occupa-
tional Therapist and  
Expert Witness for 
Somek & Associates, 
with expertise in  
paediatrics, Erb’s Palsy, Cerebral Palsy, Autism and 
long term conditions. She is also a Case Manager 
for StanleySmith Case Management.   
Somek & Associates is one of the largest providers 
of Expert Witness services in the UK, and has over 
two hundred experts, which include occupational 
therapists (care experts), nurses, midwives,  
physiotherapists, speech and language therapists, 
and other allied health professions. 
 
For more information about Somek & Associates’ 
Occupational Therapy experts – and all their other 
healthcare professional experts – please contact 
admin@somek.com or visit their website 
www.somek.com 
 
 

Mr John H Scurr 

Consultant General and Vascular Surgeon 
Senior Lecturer, MBBS (Hons),  
BSc (Hons 1st Class) FRCS 
           
Established in Dublin in 2000 and expanded to London,  
to provide expert medical opinion in cases involving  
medical negligence and personal injury. 
 
Members of the chambers cover many disciplines of medicine and surgery, 
with John Scurr specialising in areas of general surgery, including hernia 
procedures and laparoscopic cholecystectomy cases and vascular surgery, 
including DVT, thrombembolic disorders, crush injuries leading to vascular 
damage. VWF and HAVS cases are also considered. 
 
Members have been preparing medico-legal reports for many years and 
deal with all aspects of causation and liability and are experienced in      
giving evidence in court. 
 
Facilities available in both London and Dublin for examination for the      
purposes of preparing reports current condition and prognosis. 
 
Contact Details 
Tel: 020 7259 0692 & 00 353 1 293 7863 
Email: medleg2@eircom.net - Alternate Email: jhsgroup@hotmail.co.uk 
Address, Lister Hospital, Chelsea Bridge Road, London, SW1W 8RH 
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Unit 509/510, Q House, 76 Furze Road, Sandyford, Dublin 18, Ireland 
Area of Work: United Kingdom & Ireland 

Consultant Vascular Surgeon  
BSc, MB ChB, FRCS (Eng), MA (Cantab) MD (Dist), Intercollegiate Speciality Exam (Gen Surg).  

 
Internationally recognised vascular surgeon with over 31 years'  
clinical experience including 20 years as a consultant surgeon.    
Expert in the field of venous and arterial conditions.    
Lectured and trained surgeons worldwide.  
Medical educator Cambridge University. 
Authored over 130 peer reviewed articles and co-authored 3 medical 
text books. 
 
Expertise covers: 
Varicose veins Thread veins 
DVT/ Venous insufficiency Lymphoedema / leg swelling 
Leg ulceration Fascial Compartment Syndrome 
Aortic conditions Carotid conditions 
Peripheral vascular disease Hand Arm Vibration Syndrome 
Raynaud’s Syndrome Non-Freezing Cold Injury 
Hernias Hyperhidrosis

 
Over 17 years’ experience of preparing medicolegal reports, advising  
solicitors and barristers and giving evidence in court on a wide range 
of vascular conditions. Member of the Faculty of Expert Witnesses. 
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Harley Street, London, Spire Cambridge Lea, Nuffield Health 
Cambridge, and BMI Bury St Edmunds Hospital,  
Contact: Spire Cambridge Lea Hospital 
30 New Road, Impington, Cambridge, CB24 9EL 
Tel: 01223 305 858 (Private secretary) 
Email: megsecretaries@michaelgaunt.com 
Website: www.michaelgaunt.com
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‘Instructing a Dental Expert From a  
Dentist’s Perspective’ - No Longer A 
Hired Gun, But A Still Valuable Asset 

With the Civil Procedure Rules (Part 35) and the Jack-
son reforms in 2013 legislating to stop the expert wit-
ness being a hired gun, it is my experience that this 
approach when the instructions to experts is still com-
mon. I am frequently asked to comment on whether 
negligence has occurred. As this is a legal outcome, 
an expert should therefore not advocate, but provide 
the reasoned opinion to allow the court to decide. 
 
However, an expert witness who understands their 
role and the process in which they are involved, can 
be a very valuable asset to the case regardless of 
whether this is in defence or pursuit of a claim. 
 
The knowledgeable expert witness will ensure that 
the salient matters are focused upon and the case is 
not drawn down the cul-de-sac of client perceptions 
or the emotional motivation of the claimant. 
 
It is commonly an admission of lawyers, including 
judges, that they do not have a working level of den-
tal knowledge. Therefore, being guided by your ex-
pert as to the matters within the case that have merit, 
will save you time, achieve a quicker resolution and 
avoid the easy deconstruction of your case in cross ex-
amination. 
 
Your expert witness should have sufficient knowledge 
and experience of the area in which they are an ex-
pert in. I would suggest that they have been working 
in that field for at least 10-12 years and is still involved 
in the profession at some level. It is also important 
that the expert works in the same domain that the 
case relates to. A common method of undermining 
an expert is when the report is written by a senior aca-
demic or secondary care specialist, when the com-
plaint relates to primary care.  
 
In addition to this, it is vital that the expert fully un-
derstands their role and responsibilities that accom-
pany it. Appropriate training as well as membership 
of nationally recognised organisations and directories, 
are a good way to assess the credibility of your expert.   
A capable expert will allow your case to be drawn to-
gether with substance and give you confidence that 

the matters you are raising have a sound basis. There-
fore, it is vital to ensure that your expert has an opin-
ion that is reasonable and evidence based. A weak 
report will simply reiterate the claimants or defen-
dant’s position without explaining why and leave 
your case open to reproach.  
In order to help you get the most out of the expert 
you are instructing, some fundamentals will help ex-
pedite the process and ensure you build a long and 
fruitful relationship.  
 
Please do send; 
Clear Instructions  
• This will include your requirements and the 
claimant’s position 
 
Good Clinical Records 
• All relevant records need to be provided; before, 
during and after incident. as well as the details of the 
reason for raising an action.  
• The clinical records need to be provided all at the 
same time. Otherwise, a true assessment cannot be 
made, and the final report will be delayed. 
 
Good Quality Images, 
• Ideally digital format sent digitally. Extremely good 
hard copy reproductions can be acceptable but rarely 
will suffice alone.  
• Ensure all images are present  
• Ensure all images need to be dated  
• Photocopies/Scans are not acceptable 
 
Clinical Examination 
• Please ask the expert as this is absolutely necessary. 
In many dental cases, a clinical examination will not 
add anything to the information that can be gained 
from the documentation. For example, if a case is re-
lated to a tooth that was lost, it is likely that at the very 
least, stabilisation treatment has been undertaken. 
Therefore, a clinical examination of a patient when 
the tooth in question is no longer present serves no 
purpose other than delaying the final report and 
adding cost to the expert fee. 
 

by Antony Visocchi 
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Please do not; 
• Use Uncommon File Formats 
Sending files in uncommon digital formats can cause 
delays and frustration  
• Send Copious Hospital Records 
If the claimant has had treatment at hospital, please 
try to avoid sending multiple level arch files of irrele-
vant hospital records e.g. detailing that the claimant 
had an appendicectomy 12 years ago. It takes a long 
time to wade through these just to find that there is 
no relevance to to the case  
• Adopt Radio Silence 
Please remember to keep your expert updated, es-
pecially once instructed. It keeps the momentum if 
you can send the relevant details and requirements 
relatively quickly. This ensures that the expert can 
begin work and the report is not delayed. It can hap-
pen that considerable time will go by without contact 
and the expert does not know if they are still re-
quired. Then a significant amount of documentation 
is sent with the expectation that the report will be pro-
vided in a short time frame.  
• Delay Paying Your Expert. 
Experts are contracted by the instructing solicitor and 
not the solicitor’s’ client. Therefore, the terms and 
conditions of expert should be abided by regardless of 
when the case is settled. 

Following these guidelines will ensure that you build 
a good relationship with your expert which can be 
very beneficial to you in the long term both in terms 
of goodwill, speed of report turnaround, success for 
clients and your remuneration. 
 
About the author 
Antony Visocchi  
BDS, MFDS RCS Ed, MJDF RCS Eng, FDS RCPS 
Glas, FFGDP(UK) AFHEA, Post Grad Dip Med Law 
 
Antony has been in general dental practice for over 
23 years. He provides expert witness reports for the 
General Dental Council and dental indemnity 
providers as well as clinical negligence and personal 
injury solicitors. He now splits his professional life be-
tween clinical care, mentoring colleagues, dental 
practice compliance advice, dento-legal work, dental 
practice inspections and teaching and examining. In 
2016, he attained the Cardiff University Bond Solon 
Civil Expert Witness Certificate and is now under-
taking an LLM in Medical Law and Ethics as well as 
working to complete his portfolio for FFGDP(UK). 
 

Mr Kim Hakin 
                FRCS, FRCOphth 
 
  
Mr Kim Hakin is a Consultant Ophthalmic Surgeon providing 
ophthalmic services (NHS & Private.) 
He undertakes medicolegal work at: 
25 Harley Street, London, W1G 9QW and 
Nuffield Health Taunton Hospital, Taunton TA2 6AN 
 
He can deal with most ophthalmological issues with special  
interests in cataract surgery, ocular trauma, eyelid & lacrimal 
surgery including cosmetic eyelid surgery, facial laser surgery.  
  
Mr Hakin holds the Expert Witness Certificate from Bond 
Solon/Cardiff University, is a member of the Expert Witness  
Institute, and formerly advisor to Nuffield Hospitals and the 
Healthcare Commission. He regularly undertakes work for  
organisations such as the General Medical Council, Medical  
Defence Union, Medical Protection Society, NHS Resolution, 
as well as many solicitors' firms and legal agencies. 
  
Tel: 01823 250614 Mob 07887 651551 
Email: kimhakin@aol.com, or kimhakin1@gmail.com 
Web: www.kimhakin.com 
 
All correspondence to  
Nuffield Health Taunton Hospital, Staplegrove Elm 
Taunton, TA2 6AN, or by email.

Consultant Ophthalmologist 
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British Association of Aesthetic Plastic  
Surgeons (BAAPS) Breaks New Ground with 
Appointment of its First Female President

Mary O’Brien has been named the first ever female 
president of the British Association of Aesthetic Plastic 
Surgeons (BAAPS), marking a new chapter for the re-
spected, but previously male dominated, organisation.  
 Despite the fact that 90-92% of people having cos-
metic surgery in the last 15 years1 have been women, 
BAAPS – the UK’s only organisation solely dedicated 
to advancing safety, education, innovation and excel-
lence in cosmetic surgery – has always been led by 
men, a trend reflected across all surgical specialties.  
According to UCAS in 2016, 58% of people accepted 
into medicine and dentistry training are women, but 
in that year only 11.1% made up consultant surgeons 
in England.2  This means that, while plenty of women 
are training in medicine, the number going on to be-
come consultant surgeons is still low.  
Figures from the Royal College of Surgeons2 show 
that, between 1991 and 2020 the number of consul-
tants who are female has risen from 3% to 13.2%. 
Women are now represented in all 10 surgical spe-
cialties and at all levels within a surgical career. Plastic 

surgery has the second highest female representation 
of approximately 21% (the first being paediatrics). 
 
BAAPS is always exploring ways to promote plastic 
surgery as a specialty and make the training pathway 
supportive of all trainees regardless of gender and the 
appointment of Miss O’Brien solidifies this. 
 
 Commenting on her new role and what it will entail 
Miss O’Brien says, “I remain in full-time NHS recon-
structive plastic and hand surgery practice, while 
spending some of my time working with a fantastically 
motivated group of plastic surgeons elected by the as-
sociation membership who form the Council. My role 
is to chair the council meetings and coordinate the as-
sociation’s activities.” 
 
She goes on to comment, "I am very grateful to many 
mentors both male and female who helped me to pur-
sue a career that I love. Plastic Surgeons are not de-
fined by their gender but rather their training and skill 
set. I hope to be able to continue to contribute to train-
ing future generations of plastic surgeons in this ful-
filling career. With regard to the BAAPS, it is an 

Mary O’Brien becomes the first woman to lead plastic surgeons’ association in 
41-year history



association that primarily treats female patients. I hope 
that a professional female perspective will provide a 
healthy balance and contribution to its leadership." 
 
Leading BAAPS is an exciting new challenge for 
O’Brien, who as the figurehead of the association will 
continue to spearhead its mission to promote safety 
and tighter regulation within the sector. One of her 
main concerns is the “trivialisation” and “glamorisa-
tion” of both surgical and non-surgical aesthetic pro-
cedures. She says, “Cosmetic tourism, unscrupulous 
advertising and marketing, irresponsible agencies 
that sell surgery targeting vulnerable groups, and the 
promotion of unrealistic expectations all concern me.  
We live in a society that increasingly connects via a vir-
tual world, and Instagram posts don't always repre-
sent reality!"  
“Aesthetic surgery in itself aims to address a specific issue and 
with it promote psychological and physical wellbeing, so that 
patients can move on with their lives from focusing on a phys-
ical aspect of their body that psychologically distresses them. 
This can only be achieved with appropriate patient selection 
and a clear understanding of realistic expectations of surgery 
and postoperative rehabilitation.” 
 
References  
1, Data from BAAPS annual audit - 
https://baaps.org.uk/baaps_annual_audit_results_.aspx  
2, https://www.rcseng.ac.uk/careers-in-surgery/women-in-
surgery/statistics/ 
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Headway Action  
for Brain Injuries

Our memory enables us to remember information, 
experiences and people, and store that information so 
that we can recall it minutes, weeks, months and even 
years later.  
There are different types of memory which enables us 
to learn facts about the world or the meaning of 
words, skills such as driving or playing a musical in-
strument and a complex type of memory that allows 
us to recall personal events from our past. Spatial 
memory enables us to learn and remember how to 
find our way around the world in our day to day lives.  
Different types of memories are stored across many 
connected parts of the brain involved in forming, 
storing and retrieving memories. A traumatic brain 
injury to any of these parts of the brain can lead to a 
person experiencing difficulties with their memory, 
which can have a devastating impact on their lives and 
those around them.  
Old memories and new memories are stored differ-
ently in the brain. Often information stored from be-
fore a brain injury may be forgotten. This is known as 
retrograde amnesia and clients often experience a 
gap in their memory from before the injury which 
can range from a few minutes before the incident, to 
a few months or even longer.  
For example, some of our clients who have been in-
volved in road traffic collisions don’t remember the 
hours or days before sustaining their brain injuries, 
having no recollection of what has happened to them. 
This can be disconcerting for clients, to have ‘lost’ a 
period of time completely. 

There is another type of memory loss, anterograde 
amnesia, which refers to problems with memory for 
information learned after the injury.   
Following traumatic brain injury, many of our clients 
experience difficulties with their memory, such as 
remembering names of their friends and family, 
words to describe items or articulate their needs.  
Remembering storylines of television programmes 
or how to do basic tasks, such as make a cup of tea, 
can be problematic.   
These difficulties can mean that it is not possible for 
someone to live independently or to access the com-
munity without support.  Memory problems can im-
pact significantly on a person’s day to day life, and 
particularly on their confidence, relationships and 
work.  
Our clients who experience memory problems usu-
ally engage in a number of specialist therapies, such 
as neuropsychology, speech and language therapy 
and occupational therapy. These specialists help peo-
ple to develop strategies and techniques to cope with 
their memory problems.  
For example, occupational therapists can work with 
clients to help them to return to making drinks and 
meals independently and to utilise memory aids to 
help them to do so, in addition to helping them to re-
member appointments and important tasks, such as 
taking medication. Speech and language therapists 
can help clients to develop strategies to assist with 
word finding and memory difficulties.  
  

Headway’s Action for Brain Injury (ABI) Week, this year focused on 
memory loss, and Katherine Wilkinson from the serious injury team 
considers the implications of memory loss on clients.

E X P E RT  W I T N E S S  J O U R N A L       40 W I N T E R  2 0 2 0



E X P E RT  W I T N E S S  J O U R N A L       41 W I N T E R  2 0 2 0

Bethany Sanders, Partner and APIL accredited brain 
Injury specialist lawyer, and Katherine Wilkinson, so-
licitor, are members of Leigh Day’s Personal Injury 
Team who specialise in acting for clients who have suf-
fered traumatic brain injuries.    
They recently secured significant compensation for a 
client in her 70s who we have called Audrey,  who suf-
fered a severe traumatic brain injury as a result of 
being hit by a car when she was crossing the road.  
Audrey’s brain injury led to significant memory prob-
lems. She struggled to go to the shops or access the 
community on her own because she could no longer 
remember her PIN and was vulnerable to being 
taken advantage of. She also forgot the bus route she 
had used regularly before her accident and became 
reliant on family members to accompany her out of 
the house, to the shops and to medical appointments.  
Everyday tasks became problematic.  For example, 
she burnt food after forgetting she had started cook-
ing, and on occasion left restaurants without remem-
bering to pay. She was no longer able to live 
independently and became reliant on her sister for 
support.  
Audrey’s legal team at Leigh Day were able to secure 
an admission of liability from the driver’s insurer.  
Significant interim payments were obtained to put in 
place a rehabilitation team to help Audrey regain her 
independence and reduce the strain on her family.  
A case manager was instructed to lead the multidisci-
plinary team, co-ordinate her support and purchase 
the aids and equipment that she needed. In particu-
lar, an occupational therapist and speech and lan-
guage therapist worked closely with Audrey.  
In their sessions they repeated everyday tasks so that 
Audrey could relearn the skills needed to maximise 
her independence. After intensive therapy input, she 
was able to make simple meals for herself again and 
return to taking some public transport indepen-
dently. A support worker was recruited to accompany 
Audrey to the shops and resume her previous hob-
bies, such as visiting the theatre and museums.  
Audrey said: “When I came out of hospital it was re-
ally difficult.  My case manager and therapy team 
were then brought on board which was a lot of help 
and made me feel a lot better.   
“I also got an iPad and iPhone which I use to help me 
and I’ve learnt to write things down like when I’m ex-
pecting people to come for visits.  Repeating things has 
helped with my memory, but I do find things difficult. 
I can still find my memory problems frustrating.”  
 
Audrey’s sister said: “Caring for a loved one who suf-
fers from memory difficulties can be very hard at 
times.  I often ask my sister if she remembers some-
thing that has happened and it’s hit and miss whether 
she recalls it or not.  
 
“Her frustrations are obvious sometimes and I also 
find it difficult to see that she finds relatively basic 

tasks hard to undertake. For example, when she 
started using a computer she could not remember 
her letters, this left me feeling heartbroken because 
she was an avid reader before the collision.  
“Having the therapy team and support workers does 
make a real difference to her life, and to mine in that 
I can now resume my role as her sister, rather than 
carer.  The compensation that Audrey has received 
will mean that she has financial security and the abil-
ity to get the support that she now needs to lead as in-
dependent a life as possible.”  
Memory difficulties following a brain injury can have 
a devastating impact on someone’s life and their abil-
ity to undertake the daily tasks which many take for 
granted.  Carers, family and friends of someone who 
struggles with memory problems can also find it a 
very challenging issue, it often being upsetting that a 
shared memory is lost or to see someone struggling to 
remember what to do or say.   
Getting specialist advice is important to ensure that 
someone who has been injured has the right support, 
therapies and aids available to reduce these issues and 
maximise independence as much as possible.  
 
About the author 
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personal injury team and works on claims involving 
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www.leighday.co.uk

Dr. Kuven Moodley 
Consultant Neurologist MB BCh MD MRCP (Neurology) FRCP 

 
Dr Kuven Kirendren Moodley is a Consultant Neurologist based  
in London. He has expertise in: general neurology, rapid access 

neurology (urgent neurology) and the cognitive disorders, including 
dementia and cognitive deficits arising following stroke, encephalitis 

and traumatic brain injury. 
 

He attended the Bond Solon excellence in report writing course on 
the 12th of November 2018. In the year since, he has completed 
more than 20 medicolegal reports relating to medical negligence, 

personal injury also acting as a single joint expert. 
 

The medical negligence portion of the work has been roughly split 
50:50 between plaintiff and claimant with particular focus on cases 

involving cognitive impairment and iatrogenic/post-traumatic  
peripheral nerve injury. 

 
Tel: 07981 641 362 

Email: drkkmoodley@gmail.com 
Alternate Email: kuven.moodley@nhs.net 

Address: St George’s Hospital, Tooting, London 
Area of work: Greater London and surrounding areas 

 



E X P E RT  W I T N E S S  J O U R N A L       42 W I N T E R  2 0 2 0

The Reliability  
of Witness Evidence 

As commercial contract lawyers we spend a lot of time 
discussing the interpretation of written contracts. 
What we spend less time doing is discussing the diffi-
culties that arise if parties decide not to put their con-
tracts in writing at all.  
 
It is unusual if there are no relevant documents. Typ-
ically, even if there is no detailed contract, there are 
usually purchase orders, invoices and emails between 
the parties which can be spoken to by witnesses. Pin-
ning your hopes on witness evidence, however, is 
problematic. Increasingly, the judiciary is expressly 
recognising the limitations of this sort of witness evi-
dence, particularly when taking into account the pas-
sage of time. The most comprehensive explanation 
of these difficulties can be found in an English case -
Gestmin SGPS SA v Credit Suisse (UK) Ltd  [2013] 
EWHC 3560 in which Lord Leggatt (then Leggatt 
LJ) said:  
"…the best approach for a judge to adopt in the trial of com-
mercial cases is, in my view, to place little if any reliance at 
all on witnesses' recollections of what was said in meetings 
and conversations, and to base factual findings on inferences 
drawn from the documentary evidence and known or proba-
ble facts. This does not mean that oral testimony serves no 
useful purpose - though its utility is often disproportionate to 
its length. But its value lies largely, as I see it, in the oppor-
tunity which cross-examination affords to subject the docu-
mentary record to critical scrutiny and to gauge the 
personality, motivations and working practices of a witness, 
rather than in testimony of what the witness recalls of the par-
ticular conversations and events. Above all, it is important to 
avoid the fallacy of supposing that, because a witness has con-

fidence in his or her recollection and is honest, evidence based 
on that recollection provides any reliable guide to the truth". 
 
The warning given by Lord Leggatt is an important 
one and the full passage from his decision is worth 
reading. Quite often a witness who is not telling the 
truth is not actually lying. They are simply misrepre-
senting events innocently because the passage of time 
has led them to recollect events wrongly or perhaps 
because they have simply persuaded themselves of 
the truth of something over a number of years. 
 
The Scottish courts have followed Lord Leggatt's lead 
on this matter and increasingly accept in express 
terms that oral evidence of events that took place 
some years previously can be unreliable through no 
fault of the witness. Lord Bannatyne does so in             
Agilisys v CGI 2018 CSOH 112 in which he questions 
how reliable a witness's evidence could be about an 
event several years ago "when they were very busy". Lord 
Uist also considers the question in McAnulty v Mc-
Culloch 2019 SLT 449 in which he relies on the ap-
proach of Lady Arden (or Arden LJ as she was then) 
in Re Mumtax Properties Ltd - the terms of contempo-
raneous documents are crucially important when 
considering the evidence, and the oral statements of 
witnesses about these documents is less so. 
 
All of this, of course, is another reminder about the 
importance of putting things in writing and where 
there is nothing in writing solicitors need to give 
clients appropriate advice about the weight that will 
be attached to their own recollection of long since past 
events.  

by Richard McMeeken, a partner and solicitor advocate  
in the litigation team at independent Scottish law firm,  
Morton Fraser.
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How Severe is a Brain Injury?  
A Guide for Lawyers 

Acquired brain injury forms a significant proportion 
of both personal injury and clinical negligence claims, 
with traumatic brain injury (TBI) making up much 
of the former and non-traumatic brain injury making 
up a large chunk of the latter. Non-traumatic brain 
injury could include conditions such as stroke, brain 
infections, hypoxia, brain tumours, etc. A key issue 
that often arises is, How severe is the brain injury? as 
this will often guide thinking about which expert 
opinions to gather, quantum calculations, rehabilita-
tion needs, how long the case might last, etc. In this 
article, I provide a brief guide which may help those 
in the legal profession in understanding brain injury 
severity, and I refer to recent findings from brain in-
jury research. 
 
1. Comatose State 
Loss of consciousness has typically been considered a 
key marker of severity of brain injury. The Glasgow 
Coma Scale was developed in the 1970s with this in 
mind, and it remains the most widely used measure 
of loss of consciousness. It measures eye opening, best 
verbal response and best motor response, with a 
maximum score of 15/15 (normal, no coma) and a 
minimum score of 3/15 (deep coma). Numerous 

studies have shown a relationship between duration 
of coma and outcome (Mattei and Teasdale, 2020). 
Correlations are high, but not perfect, which in turn 
highlights two important points. Firstly, there are a 
number of other early indicators of severity of brain 
injury which combine with depth and duration of 
coma to influence outcome. These early indicators 
include factors such as infection, hydrocephalus, 
seizures, post-traumatic confusional state, etc. Sec-
ondly, there are acute brain injury conditions which 
involve a major insult to the brain, but where there is 
no loss of consciousness. In the case of TBI, this in-
cludes some cases of penetrating missile injury to the 
brain and in non-traumatic brain injury this includes 
some cases of stroke.  
 
2. Post-Traumatic Amnesia 
Post-traumatic amnesia (PTA) is usually defined as 
the post-injury period for which the patient has no 
clear, continuous memory. It will invariably include 
the period for which the person was unconscious, 
and also the subsequent period when they were sig-
nificantly confused. The duration of post-traumatic 
amnesia is often considered important as it will gen-
erally be a good indicator of the severity of injury and 

by Narinder Kapur  
University College London. Imperial College Healthcare NHS Trust. 
 
Deciding on the severity of a brain injury can be critical in medicolegal claims, but 
can also be problematical. In this article, I provide a brief guide which may help those 
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the likely long-term outcome. The brain mechanisms 
underlying PTA have now been well documented (De 
Simoni et al., 2016).  There are two broad methods of 
gauging duration of post-traumatic amnesia. One 
method is the ‘concurrent’ one which usually involves 
giving orientation and simple memory tests to the pa-
tient daily during their confused state. When they 
have obtained a pre-determined score (usually max-
imum score) for several successive days, they are then 
considered to be ‘out of PTA’. The second method is 
the ‘retrospective’ one, which entails asking the pa-
tient some months/years after the injury what they 
recollect of events post-injury, such as visits of family or 
friends, tests carried out in hospital, discharge from 
hospital, etc. A good deal of research has been carried 
out both on which PTA scales are best to use, and the 
important issue of confounding factors which may af-
fect estimates of PTA. These confounding factors in-
clude analgesia and anaesthesia that patients may 
receive during the post-injury period (Kemp et al., 
2010), as well individual differences in recollecting 
events that occurred months or years previously 
(Friedland and Swash, 2016). Nevertheless, for both 
TBI and for other non-traumatic conditions such as 
stroke or encephalitis, the duration of post-ictal amne-
sia (memory loss for events after the acute episode) can 
be a useful indicator of the severity of a brain insult.  
 
3. Brain Imaging Features 
The field of brain imaging correlates of severity of 
brain injury is a complex and evolving one (Shah et 
al., 2020). Brain imaging may often pick up features 
which point to the presence of a significant brain in-
jury. Such features may range from compound or lin-
ear skull fracture, to focal lesions such as brain 
haemorrhage or contusions. Hydrocephalus (en-
largement of ventricles) is sometimes found as a con-
sequence of TBI, and this is usually also a marker for 
a severe TBI. Advanced MR imaging procedures 
now mean that more abnormalities may be detected 
in TBI than in the past. Signatures of axonal injury 
(damage to white matter tracts in the brain) and mi-
crobleeds (tiny haemorrhages) are two such abnor-
malities which may provide a sensitive indicator of 
extent of brain injury. Abnormal accumulation of pro-
teins in the brain (‘tau pathology’) can also now be 
seen in advanced brain imaging procedures (Gorgo-
raptis et al., 2019). It is however important to re-
member that some patients with a severe TBI will not 
only have a normal CT brain but may also in rare 
cases have a normal standard MRI scan (Bigler, 
2016).  While brain imaging has to date been the 
major biological variable that has been used to mea-
sure severity of brain injury, novel ‘biomarkers’ which 
are evident in the blood or cerebrospinal fluid are 
emerging as promising indicators of severity of brain 
injury (Mehta et al, 2020).  
 
4. When a ‘mild TBI’ may turn out not to be so mild 
Mild traumatic brain injuries can be amongst the 
most problematical to diagnose with certainty 
(Menon et al., 2020). There are two broad ways in 
which what appears to be a mild traumatic brain in-
jury may have not so mild consequences. The first is 

the more straightforward one of brain complications, 
such as delayed development of a blood clot or raised 
intracranial pressure (Kim et al., 2013). This phe-
nomenon was first described in a classic paper pub-
lished in 1975 about TBI patients who ‘talk and die’ 
(Reilly et al., 2015). The other way in which a mild 
brain injury may have severe consequences is a more 
complex one, and that is where the person may have 
had pre-injury vulnerabilities which lead them to 
have a ‘catastrophic’ reaction to a traumatic event and 
to symptoms that may initially be quite distressing but 
which would usually recover. These symptoms may 
include dizziness, headache, memory / concentration 
lapses, fatigue, mood changes, PTSD, etc. Although 
the term ‘concussion’ and ‘post-concussion syndrome’ 
are often used to describe mild TBI cases who have 
these symptoms as a persistent feature, it is being in-
creasingly recognized that such terminology hinders 
rather than helps understanding of the consequences 
of mild TBI (Sharp and Jenkins, 2015). There can be 
pre-injury vulnerabilities which may predispose to 
disabling symptoms after mild TBI; these usually in-
clude factors such as pre-injury mental health issues 
and pre-injury addiction issues (Iverson et al., 2017). 
Age can also be considered a vulnerability factor, and 
a mild head injury in someone in their 80’s or 90’s 
may sometimes be associated with subsequent signif-
icant decline, especially in cognitive function (Abdulle 
et al., 2018).  
 
5. When a ‘severe TBI’ may not have so severe  
outcomes 
While a mild TBI may sometimes not turn out to be 
so mild, the reverse may also occasionally happen – 
that is, a severe TBI may be followed either by a re-
markably good recovery or indeed some improve-
ment in the individual’s functioning. Surprisingly 
good recoveries after a severe brain injury have been 
described in a number of case studies (Schutz, 2007; 
McDonald et al., 2019), and are generally associated 
with high premorbid cognitive functioning, enhanced 
levels of motivation, good family support and a pe-
riod of intensive rehabilitation. Paradoxical improve-
ments after brain injury are rare but have been 
well-documented, and these have been subsumed 
under the topic of ‘post-traumatic growth’ (Lyon et 
al., 2020). Post-traumatic growth is where there have 
either been cessation or reduction in pre-injury mal-
adaptive habits/attributes (e.g. addictions, low mood) 
or improved functioning in the form of greater re-
silience or enhanced mental wellbeing whereby the 
individual accepts and appreciates his/her current cir-
cumstances more than before, and feels happier and 
more satisfied as a result.  
 
6. Classification  
Having decided that a brain injury is at a certain level 
of severity, the next issue is what classification system 
and terminology we should use to describe that level 
of severity. Here there are a range of views. The tra-
ditional view, based on World War I and World War 
II studies, was that brain injury severity is best           
described at four levels – mild, moderate, severe and 
very severe (Russell and Smith, 1961). Since then, 
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there have been a wide range of classification systems. 
A recent classification system which has gained some 
popularity is the Mayo classification system, which has 
three levels of severity of TBI – mild possible, mild 
probable, and moderate-severe (Malec et al., 2007). 
While the Mayo classification is to be welcomed by at-
tempting to provide an evidence-based approach, sig-
nificant limitations of this scheme include the lack of 
substantive empirical validational studies to support 
the classification, the lumping together of moderate 
and severe brain injury, and the reluctance to accept 
a category of very severe brain injury. It is possible 
that with advances in brain imaging and biomarkers 
associated with traumatic brain injury, better classifi-
cation systems will emerge in the years to come.  
 
7. Conclusions 
It is important for everyone concerned in brain in-
jury cases, whether it be lawyers, doctors, allied health 
professionals, etc to come to an accurate understand-
ing of the severity of a brain injury. There are situa-
tions where persistent symptoms are largely 
psychological in nature, perhaps in some cases con-
sciously or unconsciously exaggerated, but where the 
patient is repeatedly told that he/she has suffered a 
severe brain injury (Baxendale et al., 2019). The term 
‘diagnosis threat’ has been used to describe such a sit-
uation (Freeson et al., 2019). This may contribute to 
poor adjustment to the head injury in question and 
variable cooperation with rehabilitation services, and 
in some cases programmes of rehabilitation services 
are not required and may inadvertently reinforce the 
false impression that a severe brain injury has oc-
curred. It is clear that brain injury severity is a com-
plex issue, and further research from biological, 
medical and psychological perspectives may help to 
give a more solid basis to judgments and conclusions 
reached about the severity of a brain injury. 
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Psychological Effects Following a  
Diagnosis of Cauda Equina Syndrome: 
the Importance of Mental Health in 
Treatment and Litigation

Whilst rare in itself, the physical consequences of 
Cauda Equina Syndrome are well understood - par-
ticularly if the problem is not treated rapidly, as the 
condition can result in ongoing neurological pain, 
permanent loss of sensation and power in the lower 
limbs, urinary or faecal incontinence and loss of sex-
ual sensation and function. The longer the delay in 
treatment, the worse these effects tend to be.  
Some of the physical effects can be severe and life-
long, but may also be treated or managed with phys-
iotherapy, drugs or surgery. 
 
It is not surprising therefore that many patients suf-
fer psychological issues as well as physical effects fol-
lowing the development of Cauda Equina Syndrome. 
The syndrome can affect people of all ages, and the 
loss of mobility, independence, continence or sexual 
function can be emotionally debilitating. 
 
Any treatment for Cauda Equina Syndrome should 
therefore include consideration of these psychological 
side-effects. The spectrum of potential disorders is a 
wide one - some patients may develop no psycholog-
ical symptoms at all while others may develop symp-
toms ranging from a relatively mild adjustment 
disorder to a severe and debilitating depression. 
Where a patient falls in that range may depend on 
the severity of the disease, the impact on their work, 
social or domestic life and the inherent resilience of 
the individual. The different types of mental disor-
ders are classified in Chapter V of the tenth Interna-
tional Classification of Diseases (ICD-10), published 
by the WHO. 
 
An adjustment disorder is a group of symptoms, in-
cluding stress, sadness, or a feeling of hopelessness, 
which can accompany a significant life event. It can 
also present with additional physical symptoms such 
as trembling, twitching or fatigue. The onset of the 
disorder is usually within a month of the event, and 
the condition does not usually persist beyond six 
months. If symptoms exceed this period, the diagno-
sis is usually adjusted: for instance, to a prolonged de-

pressive reaction. This is usually a relatively mild          
depressive state, but may last for up to two years. 
 
Some patients may suffer a post traumatic stress dis-
order, which can be a delayed or protracted response 
to a stressful event or situation which is of an excep-
tionally threatening or catastrophic nature. Often as-
sociated with combat stress, the disorder is recognised 
in Cauda Equina Syndrome patients and can include 
flashbacks to the events surrounding diagnosis, lead-
ing to fear and avoidance of cues that remind the suf-
ferer of the original trauma. These avoidance tactics 
may result in alcohol or substance abuse. 
 
Depression is well recognised and there are defined 
criteria for diagnosis, assessed from a list of symptoms 
including persistent low mood, loss of interest or  
pleasure, fatigue or low energy, disturbed sleep, poor 
concentration, agitation, and suicidal thoughts or  
psychotic symptoms. The more of these symptoms a 
patient has, the more severe the diagnosis of depres-
sion will be. 
 
Fortunately, many of these problems can be success-
fully treated with good results. A treatment regime 
will need to be tailored to the individual and its effi-
cacy will depend on the classification of the patient’s 
particular problem, along with consideration of their 
psychological make-up and social and support net-
works in addition to the concurrent treatment of their 
physical symptoms. 
 
Treatment may involve counselling, cognitive be-
havioural therapy, sexual counselling or couples ther-
apy and antipsychotic or antidepressant medication, 
as well as treatment for any associated addictions such 
as alcohol or drugs. 
 
The litigation process in itself can be stressful, and 
feelings of anger and dismay arising from delayed 
treatment can contribute to the mental challenges 
that patients may face. It is recognised that some pa-
tients may not make significant progress in their psy-
chological state until a claim is settled. This is again 

Cauda Equina Syndrome is a potentially devastating condition, caused by  
the compression, usually by a herniated spinal disc, of the nerves at the base  
of the spinal cord. It is a recognised emergency and surgical decompression 
is normally required within 24 hours of onset in order to minimise the  
long-term effects.
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something to be assessed by the treating psychiatrist. 
However, some patients find the settlement of a claim, 
along with an apology or recognition from the de-
fendant, to be cathartic. A key advantage to bringing 
a claim is that the patient will have access to an expert 
psychiatrist who will recommend a tailored regime of 
treatment. If a claim is successful, the costs of expert 
treatment will be borne by the defendant. 
 
Nick Haley, an associate in the specialist Cauda 
Equina Syndrome subteam at Penningtons Manches 
Cooper, said: “The importance of mental health has 
gained increasing recognition in recent years, and it 
is essential that the psychological effects of Cauda 
Equina Syndrome are recognised and treated with 
the same rigor as the physical effects. Patients are un-
likely to recover spontaneously and may face a life-
long vulnerability to psychological problems. With a 
proper long-term treatment plan in place, the likeli-
hood of severe or ongoing symptoms can be signifi-
cantly reduced. We are fortunate to work with a 
number of expert psychiatrists with experience of the 
condition who are well placed to suggest effective 
treatment plans for our clients.” 
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Claiming for COVID-19  
Stress Syndrome

Introduction 
Most individuals report feeling worried about the        
effect COVID-19 is having on their life with worries 
about the future, feeling stressed, anxious or bored 
predominately. The drivers of worsening mental 
health are social isolation, job and financial loss, hous-
ing insecurity and quality. There is early evidence 
from this pandemic that front line, emergency and 
other workers are presenting with depression, sub-
stance abuse and stress-related disorders.  
A new psychological injury: COVID-19? 
The COVID-19 pandemic has had psychological and 
social effects on most of the world’s population and 
many people have experienced mild to moderate 
stress symptoms involved with fears of contracting the 
virus (and associated fears of dying if infected), the 
experience of isolation and loneliness, and feelings of 
insecurity and uncertainty in many aspects of their 
lives. 
 
The psychological impact of quarantine and its re-
duction has been a source of interest in the general 
population but also in the legal world, with claims for 
COVID-related injury expected. 
 
Increased mental health problems have been identi-
fied as occurring in response to the current COVID- 
19 pandemic (Koch et al, 2020)(a).This is charac-
terised by:  
• Beliefs about the threat of damage of COVID-19 
(fear of infections after touching surfaces and objects))  
• Worries about financial and economic effects of the 
pandemic  
• Ambivalence and prejudice toward non-British 
people 

• Experiencing ‘traumatic’ stress related to COVID-
19 (stressful anxiety, nightmares, intensive thoughts, 
flashbacks to upsetting images)   
• Compulsive rumination about COVID-19 related 
information and compulsive checking (media; gov-
ernment advice; family and friends’ symptoms; tem-
perature monitoring) 
 
Findings from available research identifies other         
features of the COVID-stress syndrome including:  
• Different levels of severity, with 16% of the sample 
in the most severe group possibly requiring psycho-
logical treatment  
• Unhelpful behavioural responses (avoidance of 
public transport; panic buying; over-eating; per-
forming ritualistic behaviours)  
• Worry and rumination about the risk of danger of 
COVID-19  
• Psychological risk factors including pre-existing 
mental health difficulties (i.e. morbid health anxiety, 
intolerance of uncertainty, disgust propensity, germ 
aversion and obsessional-compulsive contamination 
concerns and checking rituals) 
 
Initial findings suggest there are substantial psycho-
logical impacts and adverse effects of COVID-19. In 
all probability, more information and evidence of this 
will emerge over the next few months.  
COVID-19 has resulted in significant fear and un-
certainty. Existing mental health care services are ill 
equipped to deal with the needs of those affected by 
COVID-19. 
 
Different people who have experienced COVID-19 
will have different psychological effects (variable         

by Hugh Koch, Philip Milner, Louise Payne and Friso Jansen
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concern, fear, avoidance). Care planning will be sig-
nificantly aided by ability to determine the extent to 
which people are experiencing adverse psychologi-
cal responses to COVID-19. A recent study (Paluszek 
et al (2020); Taylor et al (2020)) was undertaken to 
create COVID-19 stress scales (CSS), a psychological 
tool to measure reaction to COVID-19 outbreak. This 
included: -   
• Fears of infection and contact with virus  
• Fear of socio-economic consequences  
• Compulsive checking and reassurance seeking  
• Traumatic stress symptoms  
Trauma resulting from COVID-19 can take a signifi-
cant emotional toll on individuals. This can be exac-
erbated by round-the-clock news and social media 
coverage. Symptoms of traumatic stress include: -    
• Shock and disbelief 
• Fear, helplessness and/or horror 
• Sadness or grief 
• Helplessness 
• Guilt 
• Anger, irritability and heightened perception  
   of threat 
• Sleeping difficulties 
• Unexplained aches and pains 
• Intrusive memories including nightmares,  
   flashbacks and intrusive images  
In addition, individuals can experience PTSD-type 
symptoms of emotional and behavioural dissociation 
and cognitive impairment. These patterns are id-
iosyncratic and also affected by whether someone has 
experienced a severe episode of COVID-19 them-
selves or lost a loved one in a traumatic way or are a 
front-line worker.  
 
Describing the syndrome: what we know 
We understand now that as well as the front rank 
COVID symptoms (temperature; continuous cough; 
loss of smell or taste) there are a number of psycho-
logical symptoms that become evident in COVID        
suffers including: -  
• Low mood 
• Sleeping problems 
• Impaired concentration 
• Chronic fatigue 
• Anxiety and stress 
 
Long COVID-19: A chronic disorder? 
Long Covid could be a serious, chronic disorder that 
affects a significant proportion of the infected popu-
lation. Individuals with chronic Covid may often not 
be able to do their usual activities, at times confining 
them to bed. They may have severe fatigue and sleep-
ing problems. There is a similarity with Chronic Fa-
tigue ‘Syndrome’ (not a DSM/ICD classified disorder 
as yet, although it is, in all probability, being consid-
ered by both classification working groups). Other 
symptoms include concentration impairment and dif-
ficulties focusing on tasks.   

In early October 2020, researchers thought that up to 
60,000 people in the UK might be suffering from 
long Covid for more than three months, having as-
sessed approximately 30,000 who had repeated 
symptoms lasting more than one month.  
 
Individuals with characteristics of long COVID-19 
have described their experience as including difficul-
ties with thinking akin to a ‘brain fog’, which is very 
debilitating. This cognitive impairment disrupts most 
behavioural activity either at home or, if working, in 
the workplace, and it can result in recall difficulties.  
 
Since the start of the COVID-19 pandemic, many 
people have experienced varying psychological 
symptoms including ‘post traumatic’ stress symptoms. 
Many people including healthcare and emergency 
workers have exhibited symptoms of PTSD – this may 
vary from a strong emotional reaction with some of 
the typical stress symptoms through to full-blown 
PTSD. These will mostly be short-lived within a 3-6-
month window. However, some healthcare and emer-
gency workers providing frontline services, as well as 
people who have lost loved ones or jobs due to 
COVID-19, may be at greater risk of developing 
long-term difficulties. Those who have a prior history 
of trauma or other mental health difficulties may be 
at increased risk of more ongoing problems. A key 
factor in the short-term and longer-term effects of 
COVID-19 will be the personal resilience of each in-
dividual (Koch et al, 2020)(a).  
 
A significant increase in patients consulting for ‘PTSD 
due to COVID-19’ has been predicted by GP’s 
(RCGP, 2020). They are adapting their assessment 
techniques used to assess and care for those with 
PTSD in readiness to cope with a rise in conditions 
associated with COVID-19. They cover mental health 
needs of key health workers and those who have been 
on the frontline of the NHS and other public services 
during the pandemic. Professionals who have had ex-
perience of previous pandemics e.g., SARS and Swine 
Flu have been able to input their own skills. It is likely 
that PTSD and related disorders will be more com-
mon post-COVID as people adapt to life-changing 
experience and environment, especially in circum-
stances where they have lost loved ones or faced sig-
nificant economic and employment losses and any 
situation where there has been inadequate P.P.E. 
(Koch at al, 2020) (a).   
COVID-19 and Uncertainty 
One of the pervasive experiences described by many 
during the pandemic has been their uncertainty and 
how to deal or tolerate this (Carleton, 2016). Typical 
areas of this have been: -   
1. Feeling upset over the lack of certainty over the 
    course of the virus  
2. The perception of insufficient information from 
    Central Government and Scientific sources.  
3. This uncertainty affects views of the future  
4. Difficulty in, or paralysis in, achieving tasks   
5. Reduced feelings of self-confidence or doubling 
    one’s self-efficacy  
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6. A desire to avoid other simpler areas of uncertainty 
 
COVID-19 in children 
Preliminary research indicates that younger people, 
including children, can get COVID-19 but in a mild 
way with minimal disruption. No data is available  
suggesting psychological concomitants. 
 
Treatment and Rehabilitation: How can ‘Long 
Covid’ be helped? 
Covid-related PTSD can in all probability be fully 
treated, depending on the severity of the symptoms 
and how soon they occur after the traumatic event. 
The following treatment options may be considered:   
• Monitoring symptoms without treatment (watchful 
waiting)  
• Psychological therapies (e.g. trauma-focussed cog-
nitive behavioural therapy (CBT) or eye movement 
desensitisation and reprocessing (EMDR; behavioural 
activation)  
• Antidepressants and other drug treatments 
 
Further information can be found in Taylor (2017) 
and Zayfert and Becker (2020) on the technique used 
to treating PTSD which can be adapted for COVID-
9 stress syndrome.  
 
Individuals with Long Covid will require access to 
general information and advice on living and coping 
with COVID-19. Some will need an individualised re-
habilitation plan, similar to those attending a multi-
disciplinary chronic pain service in hospital 
(outpatient) or an individual outpatient programme 
of cognitive behavioural therapy. Peer support may 
also be available in the local community. Designated 
Long Covid clinics are being planned o include des-
ignated one-stop services in line with an agreed na-
tional specification (from NHS England) to provide 
joined-up care for both the physical and mental 
health aspects of COVID-19. From the psychological 
viewpoint this will include aspects of: -  
• A cognitive assessment to assess any potential        
memory, attention and concentration problems  
• A general psychological assessment covering anxi-
ety, depression and other mental disorder 
 
The COVID symptoms study group will be working 
closely with the Royal College of GPs to provide edu-
cational materials on all these symptoms with further 
research being understandable (NHS, 2020).  
 
Overlap between COVID Stress Syndrome and 
other DSM-V/ICD-10 diagnoses 
It is essential to demonstrate whether or not the 
Claimant’s symptoms meet the relevant diagnostic 
criteria for a recognised psychological disorder. The 
group of diagnoses typically considered in civil cases 
where there has been a significant single event with or 
without physical injury include the following: -   
• Posttraumatic Stress Disorder (DSM-5 309.81) 
   (F43.10)  
• Acute Stress Disorder (DSM-5 308.3) (F43.0)  
• Adjustment Disorder (DSM-5 309.28) (F 43.20-25)  

• Other Specified Trauma or Stressors-related 
   disorders (DSM-5 309.89) (F43.8)  
• Somatic Symptom Disorder (DSM-5 300.82) 
   (F45.1)  
• Generalised Anxiety Disorder (DSM-5 300.02) 
   (F41.1)  
• Specific Phobia Disorder (DSM-5 300.29) (F40.xxx)  
Factors which cause ambiguity in civil legal practice 
centre on  
a. The range of diagnostic opinion and type of 
    disorder  
b. The duration and severity   
c. The need for and response to therapeutic  
    intervention  
 
When considering which diagnosis is appropriate, 
there is always a range of opinion. While the lawyer 
might desire the diagnosis of PTSD for a condition 
following on from trauma, there are a range of diag-
noses which could be appropriate, depending on a 
detailed analysis of the claimant’s condition (Furst, 
1995 
 
Bringing claims following death or injury from 
COVID-19 
This might include health, care and related occupa-
tion and emergency workers who have been exposed 
to COVID-19. It might also include police officers, 
supermarket staff, transport workers and others who 
regularly come into contact with infected people. 
 
Injury resulting from human act or omission, rather 
than just “natural cause”. 
 
Psychological injuries and other ‘diseases’ caused by 
COVID-19 are not currently prescribed by govern-
ment. However, the Department of Works and Pen-
sions (DWP) could use secondary legislation include 
COVID-19 as a prescribed disease on advice from the 
Industrial Injuries Advisory Council(Morgan and 
Kenyon, 2020).   
• Provision of appropriate PPE  
• Working from home conditions and access  
If there has been an employer breach of duty by, for 
example, not following the COVID secure guidelines, 
a claim might be possible and might succeed, provid-
ing the claimant can establish a recognised psycho-
logical disorder occurred to prove that ‘workplace 
exposure or conditions’ caused the disorder. Clearly 
the severity of the disorder with or without hospital-
isation or outpatient treatment would be crucial and 
instrumental in persuading a court that is it, in            
principle, compensatable.  
 
Effects of COVID-19 on conducting personal injury 
claims 
The ability or success of remote medical examinations 
has divided industry professionals (Scott, 2020),           
especially concerning video medical assessments 
using tools such as Skype and Zoom. Remote tech-
nology had proved to be a vital resource in “keeping 
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the litigation ball rolling” during lockdown (Stride, L, 
2020).  
Survivors of critical illness are at risk of psychological 
impairment, especially after discharge from hospital.  
There are many ways in which mental health might 
be adversely affected by a pandemic, some meeting 
the criteria for a recognised psychological disorder. 
More research clearly will be done on the level of 
meeting diagnostic criteria and the type of disorder.   
The findings of research into acute and chronic stages 
of infections like SARS, MERS and COVID-19, indi-
cate there is evidence of psychological symptoms such 
as depression, anxiety, fatigue and stress in the post-
illness stage of the first two epidemics with similar 
emerging data on COVID-19.   
The aetiology (causation) of the psychological conse-
quence of infection with COVID-19 is likely to be 
multifactorial (Lancet, 2020) and might include a 
number of different effects:   
1. Direct effects of viral infections (e.g., brain 
    infections)  
2. Cerebrovascular disease   
3. Physiological compromise   
4. Immunological response  
5. Medical interventions (or lack of)  
6. Social factors (e.g., isolation)  
7. Psychological factors (e.g., stress of illness; anxiety 
    of fatal illness to self or relative; concern re.  
    infection risk of others)  
A recent study by the CoroNerve study group (2020) 
of 153 patients treated in UK hospitals during the 
acute phase of the COVID-19 pandemic described a 
range of psychological and neurological complica-
tions possibly linked to the virus. 
 
Protecting NHS from COVID-19 Clinical  
Negligence Claims 
The Medical Defence Union (MDU) have suggested 
(2020) that doctors should be spared from the stress 
and anxiety of medical negligence claims following 
the pandemic. They point to the pressure staff have 
been under, taking difficult decisions about patient 
care in challenging conditions.  
 
The psychological impact of the COVID-19                
pandemic has impacted every aspect of our lives. As 
a result, access to justice has also been adversely af-
fected. It has been more difficult to bring complaints 
about COVID-19 related health claims with inevitable 
delays due to clinical pressures in hospitals, although 
time limits have not been suspended. This has also 
adversely affected existing claims. The Care Quality 
Community (CGC) which is responsible for monitor-
ing, inspecting and regulating hospitals, GP surgeries, 
dental practices and care homes will be collating data 
on the impact of COVID-19 including PPE provision 
and the adverse effects of variable or poor provision.  
New guidance is being commissioned by the NHS 
England for NICE (October, 2020) on the case defi-
nition of Long Covid and its reliability. 

COVID-19 stress at work 
NHS staff took in excess of half a million sick days             
because of the stress of the pandemic (Swerling, 
2020). Doctors and Nurses Union warned that cur-
rent levels of pandemic-related stress were unsus-
tainable for staff amid increasing anxiety about the 
continuing virus.  
 
The focus of litigation for COVID-19 
The likelihood of COVID-related litigation in the 
near future is uncertain and difficult to define or pre-
dict. Claims for damages by those infected with 
COVID-19, or, following death, by their families will 
depend on proof of the manner of causation of the 
infection. Litigation will focus on negligence in taken 
precautionary measures and exposure to risk, but sci-
entific uncertainty remains which might mean such 
claims will be prone to fail (Koch et al, 2020)(b).  
Given the prevalence of the virus in the particular 
community concerned is likely to be unknown and 
given the still limited knowledge as to its transmission, 
proof of the source of the infection in any one case is 
likely to be difficult.  Inadequate Health & Safety pro-
vision over a period of time at work, and failure to 
provide appropriate personal protective equipment 
(P.P.E) and cleansing procedures for those likely to be 
regularly exposed to the virus, are likely to be key is-
sues in claims.  A failure by government to provide 
proper advice, or to protect categories of citizens for 
the foreseeable risk of harm, may result in claims 
where infection has occurred. Claims might arise out 
of the provisions of the Control of Substances Haz-
ardous to Health Regulations.  Claims for infection 
with COVID-19 are increasingly likely as the scien-
tific knowledge about the virus and its risks and the 
methods of prevention grow, as was the case with 
HIV (Koch et al 2020)(a).   
 
The foreseeable fear of infection resulting in psycho-
logical harm, if caused by breach of duty, could also 
result in claims being made.   
 
We will see if there will be an increase in civil cases in-
volving COVID-19 in the UK for example from 
emergency workers or medical/nursing/paramedical 
staff who complain of insufficient PPE (Personal Pro-
tection Equipment) which has resulted in contracting 
COVID-19, or claims brought by relatives of workers 
who have died from COVID-19 (Koch et al, 2020)(a).  
 
Conclusions 
We are learning more and more about COVID-19 
and its psychological concomitants everyday. Some 
claims are already under consideration and the ini-
tial area of breach and causation are commanding         
attention. It is likely that, as time goes by with ongo-
ing pandemic infections, the COVID-19 stress syn-
dromes in, both acute and chronic phases will become 
a more recognised circumstance with the need for 
comprehensive and reliable assessment of condition 
and prognosis.  
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Parental Alienation 

The legal and practical issues arising from parental 
alienation have come under review in recent years, 
with many (1) sharing the opinion reported by The 
Telegraph that it is “a form of child abuse that should 
be dealt with like any other form of neglect or abuse” 
(2) and treated as a criminal offence.  
 
Indeed, parental alienation is a criminal offence in some 
countries such as Brazil and Mexico and in other coun-
tries, such as Italy, the offending parent may incur a 
penal fine, if their behaviour is persistently repeated.   
 
In late 2016 a petition in England and Wales sought 
to introduce a law to recognise parental alienation as 
a criminal offence (3). However, although the petition 
acquired 15,083 signatures, the government did not 
believe it necessary to introduce it as a criminal of-
fence, adopting the view that the courts alone could 
take effective action against such behaviour. The gov-
ernment concluded the family court has a sufficient 
range of powers to deal with parents demonstrating 
alienating behaviours as part of their judicial role to 
uphold and administer, the law, in particular, the Chil-
dren Act 1989, in which a child’s welfare is of 
paramount consideration. 
 
It is difficult to determine exactly how parental           
alienation should be treated and it is most certainly a 
controversial issue. Irrespective of this, it appears to 
be a growing concern, (4) and from personal experi-
ence, it is now commonly cited among separating 
families, between professionals and in the courtroom.  
 
Parents turn to the courts to tackle the issue and take 
effective action, in the hope they will prevent any fur-
ther emotional damage to their child and see their       

relationship with them restored. Recent cases involv-
ing the issue of parental alienation indicate the         
measures, sometimes drastic, the court will take.  
 
The recent judgement of Re S (Parental Alienation: 
Cult) [2020] EWCA Civ 568 provides a good working 
definition of parental alienation, and a useful warning 
to practitioners on the impact delayed proceedings will 
have in terms of parental alienation being further in-
grained in the child which becomes too late to reverse.  
 
In Re S, the definition of parental alienation provided 
by the Children and Family Court Advisory and Sup-
port Services (CAFCASS) was deemed “sufficient”. It 
is defined by CAFCASS as: “when a child’s resistance 
/ hostility towards one parent is not justified and is the 
result of psychological manipulation by the other  
parent. To that may be added that the manipulation 
of the child by the other parent need not be malicious 
or even deliberate. It is the process that matters not 
the motive”. 
 
In respect of the impact of delayed proceedings, Lord 
Justice Peter Jackson who gave the judgement sum-
marised “in a situation of parental alienation the obli-
gation on the court is to respond with exceptional 
diligence and take whatever effective measures avail-
able. The situation call for judicial resolve because the 
line of least resistance is likely to be less stressful for the 
child and for the court in the short term. But it does 
not present a solution to the problem. Inaction will 
probably reinforce the position of the stronger party 
at the expense of the weaker party and the bar will be 
raised for the next attempt at intervention. Above all, 
the obligation on the court is to keep the child’s 

by Lydia Pilati Family Law Associate at JMW Solicitors LLP 
Parental alienation refers to a process in which a parent, commonly the one with day-to-
day care of  the child, acts or speaks in a way without legitimate justification to cause the 
child to reject their relationship with the other parent. 
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child’s medium to long term welfare at the forefront 
of its mind and wherever possible to uphold the child 
and parents right to respect family life before it is 
breached. In making its overall welfare decision the 
court must therefore be alert to early signs of alien-
ation. What will amount to effective action will be a 
matter of judgement but it is emphatically not neces-
sary to wait for serious, worst still irreparable, harm to 
be done before appropriate action is taken. It’s easier 
to conclude that decisive actions was needed after it 
has become too late to take it.” 
 
With this in mind, the case of Re H (Parental Alien-
ation) [2019] EWHC 2723 (Fam) is useful in high-
lighting not only the trauma children can suffer when 
alienated from a parent, but also the drastic measures 
the Court may take to ensure that a child’s welfare in-
terests are met.  
 
Re H involved an application made by the father of a 
12 year old boy for a change of residence on the basis 
that his mother was demonstrating alienating be-
haviours towards the father.  
 
The parents of the child had been separated for many 
years and, up until early 2018, the child had enjoyed 
regular contact with his father and his paternal fam-
ily. However, since the parents’ separation in 2007, 
there were continuous court proceedings in respect of 
the child, and the mother made many attempts to 
frustrate the father’s contact with the child, including 
making allegations of domestic abuse against the fa-
ther, which were later dismissed by the court.  
 
In and around May 2018, direct contact with the           
father stopped, and it became apparent from the  
dramatic change in the child’s messages to him that 
he was reflecting the mother’s conflictual relationship 
with the father, and that she was prioritising her 
needs above the child’s.  
 
Upon hearing the evidence, including that of Dr          
Janine Braier, a psychologist and expert in the field of 
parental alienation, Mr Justice Keehan found that the 
mother had alienated the child from his father and ac-
cepted the child was “triangulated within his parents’ 
conflictual relationship” and that “therapeutic inter-
vention aimed at restoring his relationship with his fa-
ther whilst in the care of his mother was ill advised”.  
 
On this basis, Keehan J made a child arrangements 
order for a change of residence, and placed a three 
month embargo on the mother’s direct contact. Al-
though Keehan J recognised that a change of resi-
dence would cause the child distress, this, in 
comparison to the trauma the child was suffering 
from the alienation of his father, would be of short 
duration.   
 
Keehan J recognised the trauma and harm children 
suffer as a result of alienation and deemed that if the 
child’s alienation from his father continued, this could 
damage his mental and emotional wellbeing, includ-
ing among other behavioural issues such as:   
• Poor self-esteem or inflated self-confidence; 
 

• An inability to form meaningful and positive  
   relationships; 
• Depression and anxiety and Post Traumatic Stress 
   Disorder; and 
• Identify diffusion or identity crises.  
 
In her evidence, the expert witness, Dr Braier,           
emphasised the need for experienced practitioners 
with specialist training to take on cases in “the area of 
implacable hostility and alienation”. As such, the court 
was critical of the social worker, who had no experi-
ence of cases involving alienation, and called the s.37 
report (a report ordered by the court and carried out 
by Cafcass because they are worried about the child) 
“woefully inadequate”. Furthermore, the National 
Youth Advocacy Service (NYAS) Caseworker was crit-
icised for giving “no consideration at all of the adverse 
role of the mother…or the extent to which the 
mother had alienated the child against the father”.  
 
The case of Re H demonstrates the need for practi-
tioners to be alive to the issue of parental alienation, and 
the repercussions it can have on a child, if left unde-
tected. Not only does Re H highlight the need to care-
fully consider the facts of each case where parental 
alienation may be an issue, but also the need to gather 
expert opinion from a trained professional, early on in 
the proceedings. Practitioners must be mindful to re-
solve any obstruction of contact with the view and hope 
that if addressed early enough, any further psycholog-
ical damage to the child may be prevented.   
 
It is clear there is a no one size fits all approach when 
dealing with parental alienation, and it is difficult to 
determine exactly how it should be treated. In some 
cases it may be that a robust approach is necessary, 
with others a more gentle approach. It is clear how-
ever, that the right expert with experience and train-
ing in this field are engaged to offer advice. What is 
important is that parents do not see the headlines of 
parental alienation and believe it to be a hopeless 
issue, one that cannot be reversed or overcome.  
 
For further information please see; 
www.jmw.co.uk/services-for-you/family-
law/people/lydia-pilati 
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The Effects of Stress For Defence  
or Mitigation to Assault Charges

The CCTV may show that your client hit the person, 
or your client continued to resist arrest. Your client 
states they cannot remember anything, yet they were 
not intoxicated at the time; or your client states they 
felt unable to breath and were fighting for their life. 
So, do they have a defence of self-defence or mitiga-
tion to the alleged crime? 
 
A factor I have considered, in many reports, is the ef-
fects of stress on a person and how this affects their 
body, mind and physical capabilities.  
 
Understanding the stress effect on people can influ-
ence a threat and risk assessment for dealing with 
people and situations, and understanding, for exam-
ple, which people are at greater risk of death during 
physical intervention. 
 
Let us imagine your client has been restrained by SIA 
licensed door staff outside a night club. Two staff 
members have taken your client to the ground and 
are restraining him on his front, chest down, known  
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

as prone position. One staff member is exerting pres-
sure to the neck and shoulder area, and another is sat 
on the floor besides him, placing pressure into the 
lower torso. Their restraint is effective in keeping 
your client detained on the ground and they maintain 
the hold for approximately 10 minutes until the ar-
rival of police officers. Upon the police arrival, they 
begin to take hold of your client and the door staff re-
lease their hold. Your client is like a coiled spring and 
is instantly lashing out and striking the officers, in-
juring both. Your client later states in interview that 
they have little or no recollection of the events. They 
remember being taken to the ground, struggling to 
breath, then having a split-second opportunity to es-
cape and lashed out, completely unawares that police 
officers had become involved. 
 
So what may have occurred due to the stress effects?  
Stress is a natural response within our autonomic ner-
vous system (ANS) which is responsible for the invol-
untary functions of the body such as breathing, 
digestion and heart-beat. The ANS is a network of 
nerves controlled by the hypothalamus, which is ap-
proximately the size of a cherry and sits deep inside 
the brain, just behind the eyes.  
When stimulated the hypothalamus sends signals to 
other parts of the body via the sympathetic system 
and the parasympathetic system.  
The sympathetic system controls the internal organs 
and heightens their activity during stress incidents; 
The parasympathetic system generally works to         
promote maintenance of the body at rest. In ‘normal’ 
daily life both systems balance one another, but in times 
of high anxiety / stress the sympathetic system is dom-
inant and induces a fight, flight, freeze response. 
 
Which option a person selects may depend upon 
their ‘conditioning’ in addition to factors such as do 
they actually feel physically threatened, is their per-
sonal space compromised and is there an escape 
route available? 
 
The body needs to intake additional oxygen and          
exhale excess carbon dioxide. Blood vessels in the 
major muscles expand (vaso-dilation), and the blood 
vessels elsewhere contract (vaso-constriction) as these 
systems are not required for fighting of fleeing.  
 
Blood pressure around the eyes can increase and may 
cause the eyeball to distort in shape and alter the field 
of vision. This may cause a loss of peripheral vision. 
This means the person may experience limited vision 
to only that directly in front of them i.e. tunnel vision.  

by Joanne Caffrey 
Expert Witness & Specialist Trainer, Safer Custody & Use of Force
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The body chemicals of adrenaline, dopamine, en-
dorphines and cortisol exist in the body which are 
now significantly boosted due to the stress effect. This 
is a chemical cocktail with physical impacts which can 
be quicker and greater than alcohol, or many recre-
ational drugs. The effects can be instantaneous and 
overwhelming. 
 
Adrenaline is a hormone produced naturally by the 
adrenal gland which is located above the kidneys. The 
adrenaline flows into the blood and has 3 main ef-
fects: 
•  Increase speed and force of the heartbeat  
•  Widening of the airways in the lungs and blood  
    vessels in the muscles   
•.  Constriction of the blood vessels near the skin and 
     digestive system  
People at risk from an adrenalin release will include 
those with any heart defects/damage; any respiratory 
detriment such as asthma, cystic fibrosis or downs syn-
drome, or weakened systems due to alcohol/drug 
abuse. 
 
Noradrenaline is a hormone that causes blood to          
retreat from the appendages, such as hands, fingers, 
and feet, in order to use the blood in vital major         
muscles for fighting or running away (flight). This 
also increases blood pressure within the person. Peo-
ple at risk from this hormone are those with issues 
connected to blood pressure, or susceptibility for           
internal bleeding.  
 
Endorphins are commonly viewed as natural pain 
killers. The pain threshold will therefore be increased 
and if a person is injured they may not be aware of it 
until some time later. Likewise, restraints may cause 
injury on the person. Pain compliance techniques are 
less likely to work. 
 
Dopamine are natural ‘uppers’ and can increase the 
speed of the brain which operates muscle contrac-
tions. This is why a person can find themselves run-
ning away from an event, or fighting, without having 
made any conscious decision to do so. 
 
Cortisol is a steroid hormone. This manages how the 
body uses carbohydrates, fats and proteins. It in-
creases the blood sugar levels and reduces inflamma-
tion. Too much cortisol can contribute to heart 
disease. It affects negatively the auto immune system 
and can contribute to major depressive disorders. 
 
General muscle tightening may occur in high stress. 
This makes fine motor movements difficult to com-
plete. Simple ‘good behaviour’ tasks may become im-
possible to complete. The person may also experience 
what is called convulsive gripping, or gorilla gripping, 
and may be associated with a freeze response. 
 
Tunnel vision may occur. The point of focus in the 
eyes may change and the person has a very narrow 
field of vision. They will be unable to see what they 
can usually see. They may also lose the ability to see 
in colour, and everything becomes black and white, 
or shades of light and dark.  

Peripheral shutdown may occur. Parts of the brain 
concerned with concentration, judgement and ana-
lytical skill suffer during stress events. The brain will 
filter out what it believes to be unimportant. The per-
son may not perceive risk the same as an unstressed 
adult, and may run out into a busy road if they feel 
the need to run away. 
 
Auditory exclusion. The sense of hearing may di-
minish. The adrenaline and dopamine dilate the 
blood vessels in and around the ears making it phys-
ically difficult, and painful, to hear. Cognitive disso-
nance prevents the mind from prioritising sounds. 
Therefore, a stressed person who appears to be ig-
noring instructions may not actually be ignoring them 
– it may simply be that due to the stress effects they 
are unable to hear. 
 
Perceptual distortion. Perception can be distorted so 
that time slows or increases in speed. Threats to an un-
stressed adult may be non-existent but to the stressed 
brain they are extremely high risk, or vice versa. Real-
ity can become distorted. It is also common for amne-
sia, post event, and it may be some time before the 
brain is able to partake in any debrief of the event. 
Tachypsychia concerns the slowing down of the mind. 
It may be that the client remembers the event in slow 
motion. This is a natural neurological response. 
 
Cognitive dissonance. This is a mental conflict that 
people experience when they are presented with ev-
idence that their beliefs or assumptions are wrong. 
This means that people may remember in great de-
tail the information about a tiny section of the event, 
and little about the majority of it. The person will 
focus in on one fact or object, and may not see or hear 
the other facts. It can also account for recollections of 
events being out of sequence. 
 
Post incident fatigue. It is common that people may 
be exhausted after a stress event. An adrenaline 
dump now needs to take place within the body. A per-
son who was anxious or aggressive may rapidly re-
turn to anxiety or aggression. A person may be 
completely exhausted and faint/collapse. 
 
As stress increases, the responses become more          
emotionally based than rational. The emotional brain 
does not think logically. 
 
In addition to the chemical responses, there are a 
number of potential adverse effects related to the ap-
plication of restraints. These include: being unable to 
breathe, feeling sick or vomiting, developing swelling 
to the face and neck, and the developments of pe-
techiae (small blood-spots associated with asphyxia-
tion) to the head, neck and chest. Restraining an 
individual in a position that compromises the airway 
or expansion of the lungs (i.e. in the prone or supine 
position) may seriously impair an individual’s ability 
to breathe and can lead to asphyxiation. This includes 
pressure to the neck region, restriction of the chest 
wall and impairments of the diaphragm. When the 
head is forced below the level of the heart, drainage of 
the blood from the head is reduced. Swelling and 
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bloodspots to the head and neck are signs of increased 
pressure, which are often seen in asphyxiation. Pres-
sure should not be placed on the neck, especially 
around the angle of the jaw or the windpipe.  
 
Pressure on the neck, particularly in the region below 
the angle of the jaw (carotid sinus) can disturb the 
nervous controls to the heart and lead to a sudden 
slowing or even stoppage of the heart.  
 
A degree of positional asphyxia can result from any 
restraint position in which there is restriction of the 
neck, chest wall or diaphragm. Restraints where the 
person is seated require caution, since the angle be-
tween the chest wall and the lower limbs is already 
decreased. Compression of the torso against or to-
wards the thighs restricts the diaphragm and further 
compromises lung inflation. This also applies to 
prone or supine restraints, where the body weight of 
the individual acts to restrict the chest wall and the 
abdomen, restricting diaphragm movement. 
 
The mandibular angle is just behind the jaw, on the 
neck, below the ear. This can sometimes be pressed 
unintentionally by head and neck holds. There are a 
number of important anatomical structures in the re-
gion of the angle of the mandible that people should 
be aware of. In front of, and close by, is the carotid 
sheath, which contains the internal carotid artery and 
behind is the vagus nerve. There is also a nerve in this 
area which supplies sensation and muscle function to 
the side of the jaw and face. Stimulation of the vagus 
nerve may result in slowing of the heart rate and low-
ering of blood pressure. It is possible that the re-
strained person will lose consciousness. 
 
The hypoglossal pressure point is situated just below 
the chin on the neck. The important anatomical 
structures in the upper neck below the mandible in-
clude the hypoglossal nerve which allows movement 
of the tongue, nerve branches to the jaw and face and 
the submandibular gland and its duct carrying saliva 
to the mouth. There are major arteries and veins be-
hind the pressure point. It is possible to  stimulate the 
vagus nerve resulting in slowing of the heart rate and 
lowering of blood pressure. 
 
To the side of the neck is the brachial plexus pressure 
point. This area contains a myriad of vital structures 
tightly clustered in a relatively small area. This area 
also includes superficial muscles, arteries and veins, 
the brachial plexus, a deeper layer of muscles closely 
applied to the cervical or neck component of the ver-
tebral column, the lateral or side aspect of the cervi-
cal vertebrae, neck bones, and the cervical element of 
the spinal cord. The brachial plexus is an intercon-
nected group of nerves which emerge from the spinal 
cord in the neck and supply sensation to the skin and 
motor function to the muscles of the arm. 
 
Prone position is where the person has the front of 
their body pressed against a solid object, typically in 
a face/chest down restraint. Supine position is where 
the rear of the torso/back is against the solid object, 
typically a back to the ground restraint.  
 

Restraint can, therefore, cause problems with breath-
ing. The shoulders may be held, the torso pressed, 
the diaphragm is unable to function effectively, and 
the airway may become narrowed. These can prevent 
oxygen supplies getting into the body, or carbon diox-
ide getting out. The restrained person becomes more 
agitated, and feels unable to breath. They may feel 
they are going to die. Eventually, the carbon dioxide 
levels rise so high, that the person becomes quieter 
and struggles less. This can be a point close to death. 
Ground restraints, and head/neck restraints, have 
long been known as high risk techniques and the use 
of such techniques are not encouraged. Ground and 
neck restraints are not part of the SIA licensed 
holder’s training. 
 
Oxygen saturation depletion occurs to the brain as 
oxygen supplies reduce to the body. The body typically 
operates at between 95-99% oxygen saturation. The 
brain is the most susceptible organ to hypoxia, and cog-
nitive and visual function may be impaired, causing 
disabilities, when oxygen saturation levels drop to 85% 
or below. 85% oxygen saturation is deemed a medical 
emergency. Between 30 and 180 seconds of oxygen de-
privation a person may become unconscious; at ap-
proximately 3 minutes neurons may suffer more 
extensive damage, and lasting brain damage becomes 
more likely; at 5 minutes death is possible. 
The compression against the ground would also be 
exerting force into the spinal column of the back. 
There are 31 pairs of spinal nerves which sprout from 
the spinal cord: 8 x cervical, 12 x thoracic, 5 x lumber, 
5 x sacral, 1 x coccygeal. These nerves branch to sup-
ply tissues behind, and in front of, the vertebral col-
umn (spine). Nerves join together to form networks, 
also known as plexuses, before branching again to 
supply limbs. Peripheral nerves contain nerve fibres 
that carry messages out to muscles, and fibres that 
convey sensory information back to the central ner-
vous system. 12 cranial nerves travel from the brain 
through the neck and into the torso. The cranial 
nerves control human body functions such as the five 
senses. The vagus nerve runs from the brain to the 
abdomen. The vagus nerve can be found between the 
carotid artery and internal jugular vein as it passes 
through the neck. The vagus nerve transmits mes-
sages to the respiratory system, and any stimula-
tion/pressure of this nerve can impact upon 
involuntary functions of the respiratory system, and 
cardiac system which can cause the heart rate to slow 
and bring on a cardiac arrest. Any pressure exerted 
to the chest, from either the side or above, could cause 
compression of the suprascapular artery which runs 
across the chest, and crosses the collar bone.  The di-
aphragm is the main muscle for breathing, supplied 
by the phrenic nerve. Any compression of this nerve 
can affect respiration, also. 
 
The endocrine system is the chemical communication 
system of the body. This is often referred to as the 
fight, flight and freeze response, or stress response. 
Release of hormones can also occur due to stimula-
tion of the nervous system. The medulla, which is 
part of the suprarenal gland, releases epinephrine/ 
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adrenaline when stimulated by nerve fibres from the 
sympathetic nervous system. Stress release can occur 
in bursts rather than a steady and regulated release. 
When stress is detected by the brain, nervous im-
pulses from the hypothalamus activate the sympa-
thetic nervous system, including the suprarenal 
medulla. This starts the ‘fight, flight or freeze’ pro-
cess. A chain of events now activate, releasing chemi-
cals/hormones into the body, which are beyond the 
control of the person. The instant effects on the body 
include: peripheral shutdown, perceptual distortion, 
tunnel vision, auditory exclusion, cognitive disso-
nance and post incident fatigue. This means that a 
person being restrained in either prone or supine po-
sition, with force being exerted into their body, for an 
amount of time, is likely to suffer the effects of the en-
docrine system being activated. It is possible that they 
do not know that the police officers were police offi-
cers, as the field of vision would have significantly nar-
rowed and they may be seeing things in only light and 
dark shades; and would have been unable to form 
any intent to assault any of the officers. It is possible 
that they would not be able to recognise the differ-
ence between male and female, or SIA and police. 
 
It is possible that the restrained person suffers a level 
of asphyxiation from such a compression of the          
neck and torso, over the duration it was applied for, 
causing a reduction in oxygen saturation to the brain 
and an inability to form logical thinking, above            
emotional survival and response. This is further             
evidenced by the fact the client reports that they could 
not breath. 
 
 

The restraint compression, over the time restrained 
for, is highly likely to have created the fight and flight/ 
stress response.  
Post incident fatigue could cause sudden collapse, as 
a result of the ‘adrenalin dump’ and it is reasonable 
when a person experiences such a response that they 
have no, or little, recollection of the incident.  
Joanne Caffrey 
Expert Witness & Specialist Trainer 
Safer Custody & Use of Force  
Joanne Caffrey was a police officer for 23.5 years and 
specialised in custody duties and the use of force, safe-
guarding people from death or injury. She worked as 
a custody sergeant and she wrote national safer custody 
training programmes,  receiving a national award in 
2012 - British Association of Women in Policing: Excel-
lence in Performance Award, which her custody work 
contributed to. Other awards and recognition came 
from the National Police Improvement Agency (NPIA) 
and police chief-officer awards. She was part of the na-
tional contingency planning team for prison disputes 
and the housing of overflow prisoners into police cus-
tody units. Over the last 7 years she has continued with 
training staff concerning the safer custody of clients in 
all sectors and the use of force, which includes several 
thousand school staff. Joanne has acted as an advisor 
and participated as a panel expert with the BBC Radio 
4 File on Four programme on challenging behaviour in 
schools, and BBC Radio 5 Live investigations concern-
ing inappropriate restraints.  
She is now registered with the National Crime Agency 
as an expert advisor for major crime investigation 
support.  
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She has been engaged for over 100 cases, over the last 
3 years, involving police, prison, immigration, SIA, 
mental health units and schools; for coroner, civil, 
criminal and discipline cases. The cases involve             
suicide, self harm, murder, manslaughter, assault, 
false imprisonment, breaches of PACE, restraint 
equipment injuries.  
Safer custody is a holistic programme which applies to 
all UK custody environments: Police, prison, young of-
fender institutes, immigration, mental health, secure 
children's sector, customs and military. All sectors com-
ply with the European custody standards to prevent 
torture and inhumane or degrading treatment.    
She has received additional awards, which include: 
2018 Outstanding legal services for safer custody and 
2019 Specialist training provider of the year.  
She is a qualified instructor for a range of topics in-
cluding: mental health, suicide prevention, ligature 
risks, physical intervention, restraint equipment, self 
defence, conflict management, managing use of force 
and challenging behaviours, close quarter combat, 
safeguarding children and adults, mental capacity 
act and deprivation of liberty, medication man-
agement, manual handling, health and safety, first 
aid, epilepsy, diabetes, anaphylaxis.   
She has completed the Bond Solon expert witness 
training and her training and qualifications are 
certified through awarding bodies including: 
NFPS, OCN Credit 4 Learning, CPD UK, Associ-
ation of Healthcare Trainers, Trainer Quals, 
NSPCC. 
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Grenfell Personal Injury Claims - 
Factual Horror, Legal Interest and Less  
Obvious Wellbeing Implications 

The actions brought by survivors of the Grenfell dis-
aster came to the High Court for the first time on Fri-
day 2 October with judgment handed down on 14 
October: De Costa & Ors v London Fire Commis-
sioner & Ors [2020] EWHC 2718 (QB). 
 
My excellent junior, Catriona Stirling, and I (Theo 
Huckle QC) are privileged to be instructed, by the Po-
lice Federation's outstanding legal team at Penning-
tons Manches Cooper (Tristan Hallam, Louise Taylor, 
Sophie Bullimore) to represent the police officers who 
did their duty and tried to rescue the residents caught 
in the fire, and to keep order to prevent an even 
greater disaster during the fire itself, and who took 
part in the combined operations in later days to iden-
tify victims and preserve evidence and property. The 
Evening Standard article quoted here understates it 
rather by suggesting that the police and firefighter 
claimants “witnessed the inferno”.  Many exhibited 
great courage in circumstances where they knew their 
personal safety was very much in danger because of 
the fire and the precarious condition of the tower.  
Many had well in mind the effects of fire upon the 
structural integrity of the twin towers in New York. 
 
We all struggle to comprehend the horror of it for all 
concerned; those of us who drove west on the M40 
elevated section towards the tower in the early days 
afterwards can well remember the depressing effect 
even of that extremely minor connection with the 
event as the stricken tower filled our view forward 
from the car. 
 
At the first hearing, Senior Master Fontaine was asked 
to hear preliminary applications by our clients and 
the other “Emergency Responder” firefighter 
claimants (in what are being called the “ER claims”) to 
stay our issued cases to await the outcome of Sir Mar-
tin Moore Bick's second phase Inquiry Report, in 
order that we can all understand the evidence ad-
duced before, and the conclusions reached upon it 
by, Sir Martin in completing his Inquiry. 
 
It was uncontroversial that this will enable the cases to 
be properly pleaded on both sides against such de-
fendants as the claimants then consider implicated in 
causing their injuries.  The stay applications were not 
generally opposed, and we succeeded in them, 

though the Senior Master has acceded to a request to 
bring the case back for further review in late Spring 
of 2021, given that the Phase II Report is unlikely to 
be published before mid-late 2022, and by next year 
the large numbers of intended claims by “Bereaved, 
Survivors, Residents” (the “BSR claims”), most cur-
rently  not issued and many subject to “standstill” 
agreements as to limitation, will have been “gathered 
in” for appropriate management from then of the 
greater cohort. We hope!   
 
Of course none of the ER claimants would suggest 
that they are in the same position as the primary vic-
tims of the fire and their families, and so we very 
much think that these claims are distinct and will need 
to be managed separately, though the underlying is-
sues of fact and the issues of liability for the fire itself 
(including its non control and excessive spread) are 
the same for anyone injured as a direct result, what-
ever the nature of their “participation” in the events. 
 
Whilst we are planning for case management of liti-
gation, we also very much hope that these claims can 
be appropriately settled in early course to prevent 
even further distress and disability for the victims gen-
erally, and to gain as much of the much cited "closure" 
as can be achieved here.  I hope I was not being ex-
cessively tendentious in submitting to the Master in 
this context that, given Sir Martin's preliminary con-
clusions, which themselves founded the current list of 
defendants, of course, "there would not seem to be a 
lot of innocence to be had" in the ultimate analysis.  
We shall see. 
 
These are factually intensely sad, not to say harrow-
ing, but also legally fascinating cases.  We look for-
ward to the latter if not the former, and as Vice Chair 
and Chair Elect of the Bar Council's Wellbeing At The 
Bar Working Group I note that this disaster could 
well have (be having?) further traumatic effects upon 
those now asked to investigate what went wrong and 
who should be compensated; the problem of vicarious 
(or secondary) trauma for lawyers and others “look-
ing again” at traumatic events is now well recognised 
and needs to be managed carefully, especially in rela-
tion to events such as this:  https://www.wellbeingatthe-
bar.org.uk/problems/vicarious-trauma/ 

by Theo Huckle QC  
The actions brought by survivors of the Grenfell disaster came to the High Court for the 
first time on Friday 2 October with judgment handed down on 14 October: De Costa & 
Ors v London Fire Commissioner & Ors [2020] EWHC 2718 (QB).
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On the legal side, though, amongst other matters of 
interest and complexity, the cases involve considera-
tion of: straightforward negligence liability under 
Lord Atkin's neighbour principle (I won't cite the 
case) and the modification as to liability to rescuers; 
and after 20+ years, also the ambit of primary victim 
status and even, perhaps, potential reconsideration 
of the secondary victim criteria for recovery for psy-
chiatric injury established in the well-known Hills-
borough cases (Alcock v Chief Constable of S Yorks.;  
White v Chief Constable of S Yorks.).  My revered tort 
teachers Messrs Glazebrook and Dias would be de-
lighted at the prospect I am quite sure  . 
 
When reading in I was advised by Sophie to try the 
BBC podcast about Grenfell, and especially the 4 
excellent summary programmes dealing with the 
Phase I Report findings and recommendations at 
that stage: 
https://www.bbc.co.uk/programmes/p066rd9t/episodes/dow
nloads episodes 110-113 inclusive.   
 
They are truly excellent and well worth a listen if 
you'd like to acquaint/remind yourself. The master, 
James Naughtie, at his very best! 
 
To contact Theo, please see the link below, 
www.linkedin.com/in/theohuckleqc/ 
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Crossing the Line?  
A Restrictive Covenant Upheld to 
Protect a Neighbour’s Outlook 

Summary 
The Tribunal refused to discharge or modify a re-
strictive covenant which prevented a house being 
built in front of a certain building line. The restrictive 
covenant was designed to ensure a leafy outlook with-
out sight of buildings for the neighbouring objectors, 
which the Tribunal found to be a practical benefit of 
substantial advantage to them.       
 
Facts 
The applicant developer wished to build a house over 
three levels and a triple garage with a gym above it. 
The neighbouring objectors’ property benefitted 
from a restrictive covenant to which the applicant’s 
land was subject, which stated as follows:   
“no buildings shall be placed nearer to the road in front of the 
said land than is indicated by the building line shown on the 
said plan except garden sheds or garage or greenhouse not 
more than fifteen feet high…”  
The applicant sought to discharge or modify this re-
striction on the basis of section 84(1)(aa) of the Law of 
Property Act 1925. 
 
The objectors argued that the building line referred 
to in the covenant protected their privacy and out-
look. However, the applicant pointed out the screen-
ing provided by a beech hedge on its land – running 
along the boundary between the parties’ properties 
at a height of around seven metres nearest to the 
buildings. The objectors argued that, even with the 
hedge, the new building would overlook their land, 
diminish their outlook, significantly impact the value 
of their property, and adversely affect their “sense of 
security” and privacy.  
The conditions of the planning permission for the 
house included a requirement for obscure glazing of 
the first floor windows in order to address concerns 
over harm to the privacy or amenity of neighbouring 
residents as a result of overlooking. Through expert 
evidence, the applicant submitted that the planning 
officer’s views were that the proposed development 
would be in keeping with the character of the neigh-
bourhood and that the effect of the development on 
the objectors’ land had been “robustly considered”. 
The applicant contended that the proposed develop-
ment would have little to no effect on the objectors’ 
property. 
 
Issues 
The application to discharge or modify the restriction 
sought to rely on section 84(1)(aa) of the Law of          

Property Act 1925, i.e. on the basis that it impeded a 
reasonable user of land. (Under s 84(1A), modifica-
tion is permitted where (a) the person who is entitled 
to the benefit of the restriction does not secure any 
practical benefits of substantial value or advantage 
from it; or (b) the restriction is contrary to the public 
interest. For the purposes of section 84(1A), consid-
eration also has to be given as to whether money is 
adequate compensation for the loss or disadvantage 
to the beneficiary as a result of the modification of the 
restriction.)  
Accordingly, the Tribunal had to decide the        
following: 
v whether the proposed use of the applicant’s land 
was reasonable;  
v whether the covenant impeded that use;  
v whether the impeding of the proposed use secured 
practical benefits to the objectors;  
v whether, if so, those benefits were of substantial 
value or advantage;  
v if they were not, whether money would be adequate 
compensation. 
 
Decision 
The Tribunal noted that the building of a house was 
obviously a reasonable use of land, in spite of the 
overbearing nature of the proposed development 
here due to its size. It was not in dispute that the 
building of the house would be in breach of the 
covenant; accordingly, the covenant impeded that 
reasonable use of the land. 
 
The Tribunal then considered the key issues of the 
view from the objectors’ land and the potential loss of 
amenity and privacy. During the Tribunal’s site visit, 
it was noted that the situation very much depended 
on the current state of the hedge between the prop-
erties. While the hedge in the summer (in its present 
state) would substantially mitigate the problem by ob-
scuring the new house, the Tribunal did not accept 
that it would offer adequate screening in winter. The 
Tribunal felt that measures such as the obscured glass 
on the first floor of the new house would be insuffi-
cient to make up for the lack of hedge screening in 
winter, or if the hedge deteriorates or is removed.  
The Tribunal noted that the hedge is on the         
applicant’s land and not within the control of the         
objectors. In its view, relying upon the hedge as the 
only real protection for the objectors from the visual 
intrusion of the proposed three-storey building was 

by Emma Humphreys  
Creebray Limited v Deninson [2020] UKUT 262 (LC) 
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too precarious. In response to the applicant’s offer of 
a positive obligation to keep the hedge in place, the 
Tribunal expressed concern that positive obligations 
could not reliably be made to run with the land, and 
that such an obligation might be very difficult to meet 
if the hedge partially died or a replacement hedge 
failed to take root.  
The Tribunal felt that the restrictive covenant was de-
signed to ensure a leafy outlook to the south without 
sight of buildings. There was no need for the 
covenant to restrict the size of the houses on the plots 
as it placed a tight restriction on their location. The 
discharge or modification of the covenant to allow the 
proposed new house on the applicant’s land would 
completely spoil that design, as well as the layout and 
rural aspect purchased by the objectors.  
The Tribunal concluded that the restrictive covenant 
therefore secured a practical benefit of substantial ad-
vantage to the objectors. The character of the objec-
tors’ property would be changed if the view in front 
of the house included the building next door (in front 
of the building line), regardless of size but especially 
in the case of the tall and bulky building proposed 
here.    
Consequently, the Tribunal did not need to consider 
the fifth issue, as to whether money would be ade-
quate compensation for the disadvantage suffered 
if the covenant were modified or discharged, and 
the application failed. 
 
This article was written by Emma Humphreys. 
Partner in the Real Estate Disputes Team at 
Charles Russell Speechlys LLP 
For more information, please contact  
Emma on +44 (0)20 7203 5326 or at 
emma.humphreys@crsblaw.com.
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Swift v Carpenter -  
The Answer to Accommodation 
Claims or Just a Halfway House?

Comparing this new approach with the old, the           
figures assessed in Swift give rise to the following 
awards (“DR” – Discount rate):  
• Pre-2017 Roberts calculation (2.5%DR):   
   £900,000 x 2.5% x 26.54 = £567,150  
• Roberts calculation (-0.75% DR):               
   £900,000 x -0.75% x 55.02 = -£371,385, so    NIL.  
• Roberts calculation (-0.25% DR):               
   £900,000 x -0.25% x 48.34 = -£108,765, so     NIL.  
• New approach calculation:                         
   £900,000 – £98,087 = £801,913 
(Based on a reversionary interest calculated on £900,000 x 
1.05 -45.43 = £98,087) 
 
The previous approach: Roberts v Johnstone 
Severely injured claimants often require a new, more 
expensive property because their existing property 
no longer meets their post-injury needs. However, if 
a claimant were to simply be awarded the additional 
sum required to purchase suitable accommodation, 
this would result in a windfall for their estate on 
death, contravening the fundamental principle laid 
down by the House of Lords in Wells v Wells [1998] 
that a claimant’s damages should put them back in 
the position that they would have been in but for the 
accident, or as close to that as possible, but do no more 
than that. 
 
To avoid that windfall, in Roberts v Johnstone [1989] 
(“Roberts”) the Court arrived at a method that in-
volved leaving claimants to purchase properties for 
themselves, but compensating them for the lost re-
turn on the capital that they had to invest in order to 
make the purchase.  The calculation under that 
method was: capital difference x discount rate x life-
time multiplier.  
 
Under the pre-2017 discount rate of 2.5% that model 
always produced an award, albeit one that was            
often substantially short of the full capital cost of the 
property. 
 

The problem with Roberts: JR v Sheffield Teaching 
Hospitals NHS Trust [2017] (“JR”) 
Roberts has always been contentious because in         
practice it requires most claimants to “borrow” from 
other heads of loss in their damages awards in order 
to purchase a property.  In recent years that has been 
compounded by soaring house prices, forcing 
claimants to look beyond their general damages and 
to utilise damages awarded for financial losses.  
 
In 2017 the discount rate changed to -0.75% before in 
2019 rising slightly to -0.25% and, under the Roberts 
approach, those discount rates generated a negative 
damages value. In JR, William Davis J concluded that 
the appropriate award in respect of the additional 
cost of purchasing suitable accommodation was there-
fore nil.  The decision was appealed but settled be-
fore the matter was heard by the Court of Appeal. 
The issue reconsidered: Swift v Carpenter (“Swift”) 
 
The claimant suffered a left below knee amputation 
and significant injury to her right leg as a result of a 
road traffic accident in 2013. The cost of suitable ac-
commodation was estimated to be in the region of 
£2.35 million, £900,000 more than her pre-injury 
property. 
 
Adopting the JR approach, the award in respect            
of that additional cost was nil. Lambert J accepted, 
however, that the Roberts approach was problematic 
in a number of circumstances and the claimant was 
given permission to appeal. 
 
The matter was heard by the Court of Appeal be-
tween 23 and 25 June 2020, with the Personal Injury 
Bar Association (PIBA) joining as an Intervener and 
with evidence from a number of financial expert wit-
nesses, including experts in reversionary interests 
after Irwin LJ had raised the suggestion of a rever-
sionary interest approach at an earlier hearing.  This 
approach involves awarding the full additional capi-
tal cost of the accommodation and then deducting the 
value of the reversionary interest (i.e. the value of the 
interest that the compensator would have in the 

The long-awaited decision of the Court of Appeal in Swift v Carpenter, which 
has become a test case for accommodation claims in personal injury litigation, 
was handed down on 9 October 2020. In summary, the Court allowed the  
Appeal, deciding that accommodation claims should generally be valued at the 
additional capital cost minus the value of the reversionary interest based on a 
discount rate of +5%.
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property if it was to revert to the compensator on 
death).  The approach sounds simple, but the diffi-
culty with it is identifying an appropriate method of 
valuing that interest in the absence of any truly com-
parable market for such interests.  
 
A number of other potential methodologies were        
dismissed by the parties as not being viable, includ-
ing (a) a lump sum or Periodical Payments Order 
award based on the cost of an interest only mortgage 
(due to the unavailability of any suitable products), (b) 
a loan from the compensator (due to the regulatory 
and practical obstacles) and (c) shared ownership 
(due to the compensator not being able to offer such 
a solution).  
 
The Court of Appeal judgment 
Judgment was handed down on 9 October 2020.   
The judgment of the Court unanimously allowed the 
Appeal finding in favour of the Claimant to the extent 
explained below. The Court effectively rejected the 
approach in Roberts. In his lead judgment, Irwin LJ 
addressed the question whether the Court was bound 
by Roberts. He commented that the reasoning in 
Roberts was a means to an end rather than a princi-
ple, or end in itself and stated that Roberts does apply 
to this case, but in the form of authoritative guidance 
from the court, given in the specific conditions pre-
vailing at the time of that (the Roberts) decision. How-
ever, the present conditions meant that the approach 
was no longer viable, as Roberts no longer achieved 
fair compensation for the Claimant.  
The Court recognised the need to avoid a windfall to 
the claimant’s estate, if that can be achieved without 
prejudice to the principle of fair and reasonable com-
pensation. But to withhold all damages (as is the case 
with the present negative discount rate following 
Roberts, as applied in JR) for the purpose of avoiding 
an eventual windfall was not acceptable. 
 
Irwin LJ considered that the appropriate approach 
would be to deduct the windfall element from the full 
value of the additional capital cost of the property. 
The question was how to calculate that windfall. Irwin 
LJ concluded that the value of the reversionary in-
terest (which would be a value based at the hypothet-
ical date of death) provided the best answer. 
 
As already mentioned, this is problematic. The Court 
had to find a way of valuing the current value of a         
future interest in property, which was subject to a 
wide range of factors. Having heard evidence on         
various methods of calculating the value of the rever-
sionary interest, the Court favoured a ‘market value’ 
approach, concluding that the best measure of the 
value is what people will pay to acquire it. However, 
the current market in reversionary interests is at         
present very small and somewhat different in nature, 
so setting the value of such an interest is not straight-
forward. 
 
The Court considered that the best way of doing this 
was to apply a discount or investment rate. Having 

considered the various rates proposed by the parties, 
the Court took a cautious approach and adopted 
+5% as the appropriate rate to be applied to the 
Claimant’s life expectancy. The annual rates that had 
been put forward by the reversionary interest experts 
as a substitute for the discount rate in the current 
Roberts approach ranged from 1.1% to 7%. 
 
The Court accepted that their guidance should not 
be regarded as a straitjacket to be applied universally 
and rigidly. There may be cases where it is inappro-
priate. As Irwin LJ explained, ‘…for longer lives, during 
conditions of negative or low positive discount rates, and      
subject to particular circumstances, this guidance should be 
regarded as enduring.’ Underhill LJ commented that 
cases involving short life expectancies ‘may require a 
different approach.’ 
 
Applying the above to the Claimant’s case, the Court 
of Appeal quashed the decision of the judge in.            
refusing to make any award in respect of an identified 
need for £900,000 to purchase a more expensive 
house. The appropriate award, applying a 5%         
discount rate to the Claimant’s life expectancy of 
45.43 yielded a value for the reversionary interest of 
£98,087, which when subtracted from the £900,000 
produced damages of £801,913. 
 
The Court’s award is consistent with using a +5%  
column from Table 35 of the 8th Edition of the 
Ogden Tables. We believe that the applicable +5% 
discount rate tables will soon be made available.  
However, in the meantime, we have attached a link to 
our accommodation costs calculator to help you           
calculate the costs following the Judgment. 
 
Our comment and analysis 
Fundamentally, the judgment marks a return to 
claimants receiving damages awards aimed at meet-
ing their accommodation needs. Those awards are 
still discounted in acknowledgement of the windfall 
issue and thus the principle of 100% compensation 
still stands.  However, accommodation awards under 
this new model will frequently be substantial and rep-
resent a significant proportion of the required capital 
purchase cost, as the outcome for Ms Swift reflects. 
 
Neither compensators nor claimant representatives 
will view this judgment as optimal.  It is also true to 
say that it does not represent a worst case outcome 
for either cohort. However, compensators may feel 
aggrieved at where the Court of Appeal has landed in 
terms of valuing reversionary interests. The market 
for the sale of such interests appears incredibly small 
and whilst the 5% value landed upon by the court falls 
meaningfully short of the 6.2% to 7% bracket ad-
vanced by PIBA’s expert, it is further still from the 
1.1% that the defendant was advancing. 
 
Perhaps the most significant aspect of the judgment, 
however, is the caveats around this model not consti-
tuting a straight-jacket and being acknowledged as 
not appropriate for all situations.  If at some point in 
the future, we should end up with something other 
than a ‘low positive’ discount rate, whatever that may 
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mean, it seems inevitable that the application of this 
new model will be challenged.  Moreover, its applica-
tion in relation to cases involving claimants with a 
short life expectancy may be challenged straightaway.  
Had Mrs Swift been 73 instead of 43 at the date of as-
sessment, her award would have been only £475,037 
by comparison to the £801,913 that she will now re-
ceive and the residual aspects of her overall award 
available to borrow against would likely have been 
considerably smaller.  
 
In that sense this judgment represents only part of 
an answer to the thorny question of how to best com-
pensate for accommodation needs.  Inevitably there 
are going to be cases where it is said that the rever-
sionary interests model is not appropriate.  That will 
leave parties to their own devices in those situations 
and unless they are able to come up with their own so-
lutions, further litigation around this topic would 
seem inevitable.  Swift may thus not be the last chap-
ter when it comes to accommodation claims. Indeed, 
this may not be the end of Swift itself, since we un-
derstand that the Respondent is seeking leave to ap-
peal to the Supreme Court. 
 
These were the reflections of DAC Beachcroft LLP 
on the day that the Judgment was handed down; 
matters may develop and change, as the interested 
parties start to get to grips with the practicalities.  
 
www.dacbeachcroft.com 

TB+A is an engineering partnership that is the first choice for those looking for a high quality building 
services consultancy. 
 
We design and create unique internal spaces that blend comfort and function for occupier/tenants 
and building owners, to bring their buildings to life. 
 
Our 200 strong team operate from eight offices across the UK. We invest in our people to grow and 
retain the best engineers. Our commitment to our team starts with our award-winning apprenticeship 
scheme to attract the best talent. We are recognised as one of the best at growing our people 
through training and development. We are one of the first companies to be awarded the Platinum  
Investor in People accreditation across the globe.  

Our Experts include;  
Mr. Paul Bradley 
Building Services Engineer - LLB (Hons), BSc, MSc (Arch), MILP, MEI, MCIBSE, FCIArb  
As a partner with Troup Bywaters & Anders, Paul Bradley has extensive experience in consulting relating to design, specification and 
supervision of building services and infrastructures in all classes of building and sites in particular Electrical Engineering. 
Paul has undertaken commissions for the preparation of Expert Witness Reports and appeared in arbitration proceedings as an Expert 
Witness relating to matters regarding Building Services. Generally, these have been related to Rent Review matters and disputes taken  
to Arbitration.  
Tel: 0161 974 1710 - Mobile: 07798 630663 - Email: p.bradley@tbanda.com 
Address: 3rd Floor, 61 Oxford Street, Manchester, M1 6EQ 
Alternate Address: 183 Eversholt Street, London , NW1 1BU 
 
Mr David Arnold 
Building Services Engineer - PhD MSc (Arch) F Eng FCIBSE 
 
David Arnold trained as a services engineer, qualified as a Chartered Engineer in 1971 and has been a Partner of Troup Bywaters & 
Anders since 1973. His responsibilities have ranged from being intimately involved with the detail design of HVAC services to taking  
overall responsibility for all engineering services in major projects. Has an MSc in architecture and a PhD and is a past President of 
CIBSE (1994/95), a past Chairman of the National Engineering Specification and a Fellow of the Royal Academy of Engineering.  
He regularly acts as an expert and has given oral evidence in Court several times. 
 
Tel: 01189 576840 - Mobile: 7831817851 - Email: d.arnold@tbanda.com 
Address: 11 Queen Victoria Street, Reading, RG1 1SY 
 

Website: www.tbanda.com
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E    Electrical & Mechanical Failure Investigations, Independent Consultancy & Expert Witness Services  
  Chartered electrical engineers, mechanical engineers, metallurgists, chemists and physicists 

 
RINA works at the leading edge of many advanced technologies. 
 
RINA provides specialist, high value-added, technology-based services including failure investigations, independent consultancy and expert witness  
services across a wide range of industries and technical applications. 
 
Its experienced chartered engineers, polymer scientists and metallurgists are specialists in investigating failures of engineering  
equipment including cables, switchgear, motors, turbines, boilers, reformers, pipework and HV transformers. 
 
Clients include loss adjusters, insurers, legal practices, accident investigation bureaux and operators of major plant such as  

refineries, offshore oil platforms, utilities and power stations. 
 
Tel: 01372 367350 - Fax: 01372 367359 - Email: InfoLH@RINA.org - Website: www.rina.org 
RINA Tech Ltd, Cleeve Road, Leatherhead, Surrey, KT22 7SA - We offer our services worldwide. 
 

Accommodation needs experts have had  
to think of alternative ways of seeing  
someone’s home without actually being there

Current technology has provided us with tools to see 
Claimants via video link. The images we see on our 
screens can give us an indication of the rooms and 
layout in a residential property. The internet is in-
creasingly enabling us to see high-quality images of 
properties from ground level and above. For instance, 
Google Earth even has a ruler that can be used to de-
termine lengths of objects or distances between ob-
jects. It is possible to use drones to take even better 
external images of properties without the need to step 
foot on one.  
However, when it comes to capturing good quality in-
formation of inside properties, the question is how one 
can obtain this without entering a property. Estate 
agents’ details help us to a certain degree, but invari-
ably they tend to be unreliable as a source of informa-
tion that accurately shows the floor layout of properties.  
For some time, measuring devices have made the task 
of measuring the inside of a home easier. Construc-
tion professionals commonly use electronic measur-
ing devices to record measurements quickly and 
apply the information gathered in order to create im-
ages of rooms. This is a skill that a professional in this 
field is trained to do accurately. It would be unrea-
sonable to expect an untrained individual to provide 
the same level of information.  
However, technological advances, in particular soft-
ware design, could change the future. I have recently 
become acquainted with the Application ‘PLNAR’ on 
my mobile phone, which enables an untrained person 
to measure rooms in their home to a high standard. 
The App is designed to be used by anyone not only to 
measure a room quickly and easily but can provide 
images in 3D with the information gathered. The im-
ages created from the straightforward instructions 

can even show doors and windows. The individual 
rooms can be linked together to show the complete 
layout of a home. The information can be saved in a 
file which can then easily be transferred electronically 
in an email.   
There is still some way to go before remote assess-
ments can be relied upon entirely for preparing our 
reports. However, from what I have seen throughout 
my research during this pandemic, that perhaps it will 
not be too long before all the information gathered 
that one needs to provide accurate and reliable re-
ports, can be obtained without the need to travel 
many miles to step inside someone’s home.  
SPS Consulting (UK) Limited  has advised on the 
accommodation needs of disabled individuals for over 
17 years. The business is highly experienced in 
preparing Claimant, Defendant and Joint Accommo-
dation Needs Reports on personal injury and medi-
cal negligence claims. The Founder of the business, 
Andrew Skerratt, has been involved in over 900 cases 
over a 20-year period. We pride ourselves in produc-
ing high-quality evidence on cases of great value. We 
regularly identify suitable properties in property find-
ing exercises depending on the needs of individuals, 
and we expand our involvement by preparing         
designs and estimates of cost. for adaptaions When 
required, we also provide project management ser-
vices to ensure a client’s specific objectives are met. 
 
The business is international in its approach. We        
advise on matters worldwide, including France, Aus-
tralia, South Africa, Spain, USA and Ukraine. The 
business has multi-lingual support, with a his team         
capable of providing high quality translation services 
in Russian and other languages.

Before the pandemic, remote assessments were considered a last resort. Visiting a Claimant’s 
home brings with it risks that did not previously exist in the same way before. 
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Another Swift -v- Carpenter Article  
- An Expert Witness’ perspective

As an expert witness advising the Court on the           
accommodation needs of disabled claimants, I often 
found myself asking the same questions I watched 
Lord Justice Underhill, Lord Justice Irwin and Lady 
Justice Davies considering on the live stream from the 
Court of Appeal. This is because even before the in-
troduction of a negative discount rate in March 2017, 
Roberts -v- Johnstone no longer achieved fair and 
reasonable compensation for an injured Claimant; 
but neither did a full capital sum award. The purpose 
of compensation in England and Wales is to put a 
negligently injured person back in the position they 
would have been in had the injury not occurred, 
which Roberts -v- Johnstone was failing to achieve. 
 
 

The way in which accommodation claims were calcu-
lated under Roberts -v- Johnstone was not to com-
pensate for the capital value of the accommodation 
required as a consequence of the claimant's disability, 
but the annual loss incurred by the claimant due to 
the loss of income from the capital spent on the prop-
erty. The calculation was based on the difference be-
tween the value of the current property and the cost 
of the new property that was required as a result of 
the claimant’s injury. Investing in a new property 
meant that the claimant had to use part of their cap-
ital and to reflect this, a discount was applied (repre-
senting the annual loss of investment). The discount 
rate was originally set at 2%, but subsequently in-
creased to 2.5%. This figure was then multiplied by 
the life expectancy multiplier.  

by Tom Docker of Steven Docker Associates.  
It seems as though there was already a myriad of blogs and articles commentating on the 
outcome of the Court of Appeal case of Charlotte Swift -v- Malcolm Carpenter by the time 
the ink was dry on the eagerly awaited landmark judgement. However, I am yet to read 
anything from an expert witness’ perspective. 
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In 1989, when the Court of Appeal formulated the 
methodology, it was considered wrong to award a 
claimant the full capital cost of ‘special’ accommoda-
tion, as to do so was to provide an unjustified windfall 
to the claimant who would be acquiring an appreciat-
ing asset. At that time, the property market was such 
that it was considered any elements of inflation and risk 
would be secured by the rising value of the property. 
But the problem with characterising the loss as an an-
nual cost of a mortgage was that interest rates were 
9.1% at the time and since then, as the residential prop-
erty market and mortgage rates have changed, the for-
mula had become increasingly antiquated; until a 
negative discount rate was introduced.  
The full cost of the adaptations required to the prop-
erty was (and is) recoverable; however, claimants must 
give credit for any increase in the value (or betterment) 
of a property as a consequence of the adaptations. In 
addition, other costs such as the cost of moving and in-
creased domestic running costs can be recovered.  
 
What this meant for claimants was that they would, 
inevitably, not recover the full amount of the in-
creased cost of a property suitable for their disability-
related needs. The situation was even worse for older 
claimants, or those with a short life expectancy, where 
the life multiplier would be lower. Ultimately, 
claimants had to use other heads of loss to pay for the 
shortfall (often from the award for general damages, 
pain and suffering and loss of amenity). For claimants 
whose awards were subject to a deduction for con-
tributory negligence, this had an even greater impact.  
Since the Ministry of Justice reduced the discount rate 
from 2.5% to minus 0.75%, and latterly minus 0.25%, 
I have often been asked my opinion on alternative 
approaches, by solicitors and Counsel representing 
both claimants and defendants.   
In my experience, the options most commonly de-
bated included the defendant providing the capital 
sum to purchase a suitable property; the defendant 
purchasing the property on behalf of the claimant 
and holding it in trust; using periodical payments to 
fund a mortgage; and renting a suitable property on 
a long-term basis.   
None of these options were without their problems. 
Invariably, claimants do not like the idea of the un-
certainty for their families upon their death associ-
ated with Reversionary Trusts; the requirement for 
there to be an on-going tie to the defendant or the 
uncertainty for the claimant of having to obtain a 
long-term lease and finding a landlord who is willing 
to allow significant adaptations to their property. It 
was hoped Swift -v- Carpenter would provide some 
much-needed clarity.  
As you are no doubt already aware, Charlotte Swift 
had suffered serious injuries in a road traffic collision 
in 2013, including a below-knee amputation of her 
left leg. It was agreed that her existing home was not 
suitable, and it was reasonably necessary for her to 
move to a suitable property, which was assessed as 
being likely to cost £2.35m. Mrs Swift was awarded 
£290,000 in general damages and an overall award 

of £4,098,051. Based on the accommodation expert 
witness’ evidence, she sought a capital sum of 
£900,000 to meet the additional cost of purchasing a 
suitable property, but as the Court was bound by 
Roberts -v- Johnstone no award was made.   
The Court of Appeal later agreed that it was desir-
able to avoid over-compensation due to the appreci-
ation of value on a property that is usually realised by 
the claimant’s estate following their death: precisely 
the outcome that the Roberts -v- Johnstone discount 
rate was originally designed to avoid.  
However, Lord Justice Irwin concluded that the 
Roberts -v- Johnstone approach was a crude and out-
dated one, particularly in the current era where a neg-
ative discount rate means claimants receive nothing for 
the capital cost of future accommodation needs. He 
noted: “I recognise the need to avoid a windfall to the 
Claimant’s estate if that can be achieved without prej-
udice to the cardinal principle of fair and reasonable 
compensation. But to withhold all damages for the 
purpose of avoiding an eventual windfall seems to me 
to put a secondary principle before a primary princi-
ple: to put the cart before the horse.” 
 
Irwin added “This Appellant showed at trial she has 
a need for £900,000 which can only be awarded as a 
lump sum. Is that to be withheld in total because of a 
potential capital windfall, very probably to her estate 
after her death, which will not be valued until then? 
My answer is no. Such an outcome does not repre-
sent fair or reasonable compensation.” 
 
Thankfully, he further dismissed the notion of using 
a lifetime rental model for future cases. This, he 
noted, would indeed avoid a windfall but, in cases in-
volving a claimant with a longer life expectancy, it 
would be achieved at a greater cost than the actual 
value of the property.  
Therefore, having heard extensive evidence from ac-
tuaries for both parties, as predicted in many quar-
ters, the Court concluded a deduction of reversionary 
interest was the way forward, setting the base rever-
sionary interest rate at 5%. A figure which the Judge 
described as “cautious” given the difficulty of predict-
ing future house prices and other economic factors. 
 
However, the landmark judgement made clear that, 
although this decision should be used as guidance for 
future decisions regarding accommodation costs, 
there must also be room for manoeuvre, particularly 
in cases with shorter life expectancy, or where the 
claimant is likely to achieve a windfall before the end 
of their life. 
 
The judgement states: “It would be desirable to leave 
some degree of flexibility so that judges can, if ap-
propriate, respond to changes in the market or par-
ticular or striking circumstances in a given case. The 
guideline rate should not be a permanent straitjacket. 
What was needed was an endorsement of a method-
ology, a tool which could be adjusted for particular 
circumstances if need be. It was of high importance to 
avoid a model which called for complex evidence.” 
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Fundamentally, the judgement marks a return to 
claimants receiving damages awards aimed at meet-
ing their disability-related housing needs. Therefore, 
whilst such awards will still be discounted in ac-
knowledgement of the windfall issue, accommodation 
awards under this new model will frequently be sub-
stantial, and represent a significant proportion of the 
capital required to purchase a suitable property. 
 
The Court of Appeal’s adoption of a reversionary in-
terest approach to the Claimant's increased accom-
modation needs resulted in an award of £801,913 for 
the £900,000 claim for suitable accommodation. 
 
Comparing this new approach with the old, the figures            
assessed in Swift give rise to the following awards (“DR” – 
Discount rate): 
• Pre-2017 Roberts calculation (2.5%DR):  
  £900,000 x 2.5% x 26.54 = £567,150  
• Roberts calculation (-0.75% DR): 
   £900,000 x -0.75% x 55.02 = -£371,385, so NIL.  
• Roberts calculation (-0.25% DR):        
   £900,000 x -0.25% x 48.34 = -£108,765, so NIL.  
• New approach calculation:             
   £900,000 – £98,087 = £801,913  
(Based on a reversionary interest calculated on £900,000 x 
1.05 -45.43 = £98,087)                       
www.dacbeachcroft.com  
Grant Incles, the Personal Injury partner at Leigh 
Day, who represented Charlotte Swift, said his client 
“can now get on with the rest of her life in an environment 
best suited to her needs, after a seven-year battle.”  
Having specialised in designing schemes for the 
adaptation of existing homes, and purpose-built 
dwellings, to meet the needs of severely disabled peo-
ple for the last 15 years, I am acutely aware of the im-
portance of suitable accommodation. Experience 
which, combined with my background as a Chartered 
Surveyor and RICS Registered Valuer, provides me 
with the expertise to advise the Court on the reason-
able disability-related accommodation needs of in-
jured claimants, in my role as an accommodation 
expert witness.  
 
Despite the many issues encountered in finding a 
suitable rental property for a disabled individual, 
even on an interim basis, a significant proportion of 

the instructions my firm’s Property Search and Ac-
quisitions Team receive are to procure rental prop-
erties, rather than a property to purchase. However, 
since the Swift -v- Carpenter Court of Appeal judge-
ment, we have seen a predictable increase in instruc-
tions to find suitable properties to purchase in order 
to meet claimants’ longer-term needs.  
This will, I hope, provide injured claimants with the 
foundations they need to implement their rehabilita-
tion and therapy programs, and work with their          
multidisciplinary teams to gain the maximum level of 
recovery and independence possible. This will in turn 
often reduce their overall need for such input in the 
future and the associated costs. 
 
However, there will always be a need to find creative 
solutions to ensure disabled claimants’ accommoda-
tion needs are met. There are caveats around the 
judgement and recognition of the need for Swift -v- 
Carpenter to be used as guidance for future decisions 
regarding accommodation costs, rather than a one 
size fits all solution. In instances such as those de-
scribed above, where, for example, there is a partic-
ularly short life expectancy, there are going to be cases 
where it is said that the reversionary interest model is 
not appropriate.  
 
Thus, this may not be the definitive answer to the com-
plex question of how to value accommodation claims.  
Nevertheless, although the Respondent in Swift -v- 
Carpenter submitted an application for permission to 
take the case up to the Supreme Court, the Court of 
Appeal has now refused permission to appeal and the 
Respondent has been ordered to pay Mrs Swift’s costs.   
Article by Tom Docker of Steven Docker Associates. 
Tom Docker is a Chartered Surveyor, RICS  
Registered Valuer and Cardiff University Accred-
ited Expert Witness. He provides expert witness  
reports on the accommodation needs of Claimants 
in personal injury and clinical negligence cases in 
order to assist the Court.  
 
He has been an Accommodation Expert Witness  
for over 10 years and produces reports on the  
instructions of solicitors representing Claimants and 
Defendants, as well as acting as a Single Joint Expert.     
www.stevendocker.co.uk/  
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 The UK Government has implemented further  
measures to protect commercial tenants from rent 
collection until the end of 2020. On the residential 
side, the Government’s support seems heavily 
weighted towards the tenant. So where does all this 
leave you as a conscientious, law-abiding landlord? 
 
Residential Landlords – what is the current  
situation? 
It is a challenging and uncertain time for Londoners 
living in the private rented sector and understand-
ably the Mayor is working to ensure those who are 
vulnerable and on low incomes get the support they 
need during the pandemic. However, tenants are 
legally obliged to continue paying their rent to you as 
normal if they are able to do so. It is only those di-
rectly impacted by the outbreak that may qualify for 
Government support. 
 
Also, the Government’s measures only apply to 
renters who have an Assured Shorthold Tenancy 
(AST) and some who have licences. They exclude 
lodgers, holiday-lets, hostel accommodation and ac-
commodation for asylum seekers. If you are in any 
doubt then please get in touch with us today and our 
Property Management team can advise. 
 
As a residential landlord you are hopefully aware that 
the mortgage holiday is being extended with appli-
cations open until to 31st January 2021. This should 
hopefully help ease any pressure, particularly if your 
tenant is having difficulty paying rent. As every cir-
cumstance is different, our advice is to have an open 
and honest conversation with your tenant to try to 
agree a sensible way forward. Our Property Manage-
ment team pride themselves in taking a balanced ap-
proach to recovering rent and in the first instance will 
try to work with the tenant to get rent coming in 
again. 
 
If you’re still struggling to receive your rent payments 
then we can help! Our Property Management ser-
vices include rent collection, service charge manage-
ment, maintenance programming, and landlord 
advice - find out more today. 
 
Commercial Landlords – what does the Coronavirus 
Act 2020 extension mean for you? 
The Coronavirus Act 2020 protects commercial ten-
ants from eviction for non-payment of rent and this 
has now been extended to the end of 2020. But it is 
important to understand that once the statutory 
moratorium period of the Coronavirus Act 2020 is 

over, landlords may immediately deal with any un-
paid rent that has accrued during the moratorium. 
The tenant’s obligation to pay their rent has not been 
affected but despite the government’s measures they 
may still not be able to meet their rental obligations. 
As a landlord, you are not obliged to agree rent con-
cessions or ‘accept’ the breach of non-payment of 
rent. But before you take more drastic action such as 
forfeiting the lease or trying to ‘seize’ their goods 
under the CRAR procedure, please seek professional 
advice. 
 
It may all seem like doom and gloom but there is light 
at the end of the tunnel… AWH can offer you 3 
months of our Property Management Service for 
free! Let us take the pressure off so you can relax in 
the knowledge that your rent will be paid.  
 
  
Elizabeth Adams is Managing Director of property 
experts  and has worked at the company for over a 
decade. She has a wealth of experience within the 
property market, specialising in  where she over-
sees the portfolio of properties that AWH manage 
for their clients.  
 
Elizabeth would love to speak to both commercial 
and residential landlords who need help and  
support managing their property – please contact 
her on; 
https://awh.co.uk/?utm_source=Expert%20Witness&utm
_medium=Expert%20Witness%20Journal&utm_cam-
paign=Landlords%20and%20Covid-19%20–
%20your%20questions%20answered 

Landlords and the Coronavirus - 
Your Questions Answered
At the point of writing, we are now back in lockdown and although measures aren’t as 
tough as lockdown 1.0, they are still restrictive.



020 7061 1100 
12 Dorrington Street London EC1N 7TB 

Website: www.awh.co.uk 
Email: george.palos@awh.co.uk 

  
Chartered Valuation Building Surveyors and Quantity Surveyors

We are a multi-disciplinary practice of Chartered Valuation and Building Surveyors based in London, 
with representation across the UK and overseas. We provide independent and creative advice on  
matters of value, structure and design.   
Our clients are purchasers, investors, owners and occupiers ranging from international institutions to  
private individuals. We deal with residential, commercial and industrial property on a daily basis  
and have expertise in a diverse range of specialist property types. 
 

Our key services include: 
Property Valuations  
including, Residential, Commercial and Development, Industrial, Hotels, Pubs and Catering, Operating  
Concerns, Probate, Taxation, CGT, Charities Act, Inheritance Tax, Professional Negligence and other  
litigation, Pension Fund, Financial Reporting and Insolvency Proceedings.  
Building Surveys Project Management 
Lease extensions                  Enfranchisement 
Boundary disputes               Party Wall Consultancy       

Rights to Light                        Easements 
Commercial L & T                 Rent Reviews                        

Arbitration                             Dilapidations 
RICS Homebuyers Survey    RICS Condition reports     

Our experts are members of the Valuation, Building Surveying, Construction and Dispute Resolution  
Faculties of the Royal Institution of Chartered Surveyors. We are actively involved in the valuation of  
residential and commercial property for private clients and commercial and residential bank valuation  
  panels. We have surveyors who act as arbitrators and expert determinations. 
 
 
Should you require further information on any of our services please do not hesitate to contact us by 
phone, email or fill out our request information form online and we will call you back! 
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Lessons for Property Lawyers  
From ‘Holiday Illness’ Claim :  
Is the Court Obliged to Accept  
‘Unopposed’ Expert Evidence?

The case concerned a claimant, Mr Griffiths, who  
suffered from food poisoning while on holiday. The 
claimant relied on an expert report to establish cau-
sation. The defendant travel company (TUI) put 
CPR 35 questions to the Claimant’s expert, but did 
not call its own expert or ask for the Claimant’s ex-
pert to be cross-examined at trial. An evidential posi-
tion which is apparently not uncommon for these 
types of personal injury claims.   
Despite not calling any positive evidence on causation 
the Defendant succeeded in persuading the first in-
stance judge (HHJ Truman) that the Claimant’s ex-
pert report should be rejected on the basis it was 
incomplete in that it did not expressly discount other 
possible causes, and lacked reasoning on certain issues.  
 
On appeal before Spencer J, the Claimant success-
fully argued that HHJ Truman was wrong to embark 
on an enquiry into the quality of the report. The 
Court’s role was limited (in cases of uncontroverted 
evidence) to ensuring the report was ‘substantially’ 
CPR 35 compliant and more than a bare assertion.  
 
In reaching this view Spencer J relied on:  
(i) The judgment of Clarke LJ (as he then was) in 
Coopers Payen Limited v Southampton Container Terminal 
Ltd [2004] Lloyds Rep 331 at 338. Clarke LJ, with 
whom the other judges agreed, contrasted the posi-
tion where an expert, for example a single joint ex-
pert, is the only witness on a particular topic with the 
position where the expert’s opinion is only part of the 
evidence: 
 
a. If the expert is the only witness on a particular 
topic, for instance where the facts are agreed, in such 
circumstances “it is difficult to envisage a case in 
which it would be appropriate to decide this case on 
the basis that the expert’s opinion was wrong.” 
 
b. If (as is more often) the expert’s opinion is only 
part of the evidence in the case, e.g. the assumptions 
on which the expert gave his or her opinion may 
prove to be incorrect, in that event the expert’s opin-
ion may no longer be relevant. 
 

(ii) In a concurring judgment Lightman J       
(pertinently for property lawyers), gave an example 
of a valuation case being one which may fall within 
(a) (1) above, saying: “where a single expert gives ev-
idence on an issue of fact on which no direct evidence 
is called, for example as to valuation, then subject to 
the need to evaluate his evidence in the light of his 
answers in cross-examination his evidence is likely to 
prove compelling. Only in exceptional circumstances 
may the judge depart from it and then for a good rea-
son which he must fully explain.” 
 
(iii) The Supreme Court in Kennedy v Cordia (Services) 
LLP [2016] 1 WLR 597 at [48] per Lords Reed and 
Hodge – a mere assertion or bare ipse dixit (“he said 
it himself ”: an assertion without proof) is worthless – 
quoting with approval a South African Supreme 
Court judgment (Coopers (South Africa) (Pty) Ltd v 
Deutsche Gesellschaft (1976) (3) SA352, 371) which 
stated: “Except possibly where it is not controverted, 
an expert’s bald statement of his opinion is not of any 
real assistance. Proper evaluation of the opinion can 
only be undertaken if the process of reasoning which 
led to the conclusion, including the premises from 
which the reasoning proceeds, are disclosed by the 
expert.”  
 
Spencer J concluded:  
The Court would always be entitled to reject a report, 
even where uncontroverted, which was, literally, a 
bare assertion without proof. For example, a one sen-
tence report stating a bare conclusion.   
1, A Court is not entitled, where an expert report is 
uncontroverted, to subject the report to the same 
kind of analysis and critique as if it was evaluating a 
controverted or contested report where it had to de-
cide the weight of the report (for example against 
competing factual evidence). Once a report is truly 
uncontroverted, that role of the Court falls away.   
2, In this situation, all the Court needs to do is decide 
whether the report fulfils certain minimum standards 
which any expert report must satisfy if it is to be            
accepted at all.  
 

by Emily Betts  
The High Court appeal in Griffiths v TUI [2020] EWHC 2268 handed down in  
August 2020 has been much remarked on by personal injury lawyers, but the decision  
is also of interest for cases in the business and property courts, as it places a significant 
 restriction on the role of the Court in cases of ‘unopposed’ expert evidence.  
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3, Those ‘minimum standards’ are substantial           
compliance with the requirements of CPR Practice 
Direction 35.  
 
Whilst the evidential position in Griffiths would be 
unlikely to occur in cases in the business and prop-
erty courts, it does raise the question of to what extent 
this principle could apply in cases with a single joint 
expert (as in Coopers Payen) or where separate experts 
agree on a particular issue. Is there now any scope 
left for the Court to disagree with unopposed expert 
evidence, provided the report, or reports, meet the 
required minimum standards.  
 
Of course, the Court can disagree with unopposed 
expert evidence where the evidence is refuted by a 
credible witness of fact. For example, in Kingley De-
velopments Ltd v Brudenell [2016] EWCA Civ 980 the 
Judge rejected the evidence of a single joint hand-
writing expert that the signatures on a document 
were forged, as this conflicted with the evidence of a 
witness that witnessed the signatures at the time that 
the document was signed. This is not disturbed by the 
principle in Griffiths.  
 
However, other decisions which would suggest a 
Judge can analyse unopposed expert evidence (e.g. a 
single joint expert’s report) to assess whether he or 
she has reached the correct conclusion (Woolley v Essex 
County Council [2006] EWCA Civ 753) would now 
seem to be at odds with the decision in Griffiths.  
 
The defendant in Griffiths has sought permission for 
a second appeal to the Court of Appeal, and the de-
cision on permission is awaited. A decision from the 

Court of Appeal should bring some welcome clarity.   
Whilst the decision in Griffiths stands, the key practi-
cal considerations for practitioners are:  
 
1, Do you have any positive evidence to challenge the 
other side’s expert evidence? – whether expert (a sep-
arate expert) or factual? Be aware that if the other 
side has a weak report, the judge may be obliged to 
accept it if it is unopposed.   
2, Remember to seek permission to cross-examine an 
expert if you are seeking to challenge any part of their 
report, so it is not ‘uncontroverted’ or ‘unopposed’ as 
in Griffiths.   
3, If you are facing unhelpful evidence from a single 
joint expert consider whether you have grounds to 
seek to appoint your own expert, rather than asking 
the judge to reject their (possibly unopposed) evidence.  
 
This content is provided free of charge for informa-
tion purposes only. It does not constitute legal advice 
and should not be relied on as such. No responsibil-
ity for the accuracy and/or correctness of the infor-
mation and commentary set out in the article, or for 
any consequences of relying on it, is assumed or ac-
cepted by any member of Chambers or by Chambers 
as a whole.  
Contact 
Sally Wollaston 
Business Development and Marketing Director 
Phone: +44 (0)20 7691 0124 
Mobile: +44 7780 701879 
Email: sally.wollaston@hardwicke.co.uk 
www.hardwicke.co.uk 

 Mr A H (Hugh) Garratt 

Chartered Surveyor 
LL.B, FRICS, FAAV 

 

Smith & Garratt Special ist Surveyors 

The Guildhall, Ladykirk,  

Berwick Upon Tweed, TD15 1XL 

Tel: 01289 382209 

Mob: 07702 09626 

Email: ahg@smithandgarratt.com 

Web: www.smithandgarratt.com



E X P E RT  W I T N E S S  J O U R N A L       77 W I N T E R  2 0 2 0

Litigating on behalf of P:  
Guidance for Deputies on Seeking  
Permission and Managing Conflicts 

The specific facts of the three cases that were before 
the court are of far less interest than the extremely 
useful guidance that the Court gave, on the issues 
arising as follows: 
 
What authorisation is required to litigate on behalf 
of P? 
The “general” authority to manage property and          
affairs which is granted by the standard deputyship 
order encompasses those common or ordinary tasks 
which are required to administer P’s estate efficiently. 
It does not encompass authority to conduct litigation 
on behalf of P, which must be specifically granted 
[paragraph 51].  
Where granted, the authority gives the deputy              
priority over others in the hierarchy of potential liti-
gation friends for P and it enables the deputy to use 
P’s funds to meet the reasonable costs of the litigation 
and any adverse costs order. 
 
What about further proceedings in the Court of  
Protection? 
Specific authority to conduct litigation on behalf of P 
does not need to be sought where the contemplated 
litigation is in the Court of Protection in respect of a 
property and affairs issue or seeking directions in re-
spect of a welfare issue [paragraph 52]. 
 
To what extent does “general authority” encompass 
authority to take legal advice on behalf of P? 
Authority to make a decision / do an act in respect of 
P’s property and affairs encompasses such ordinary 
non-contentious legal tasks, including obtaining legal 
advice, as are ancillary to giving effect to that author-
ity [paragraph 53]. In particular:  
1, authority to purchase or sell property includes  
conveyancing;  
2, authority to let property includes dealing with 
leases or tenancy agreements;  
3, authority to conduct P’s business includes dealing 
with employment contracts of that business;  
4, the preparation of an annual tax return includes 
obtaining advice as to completion of the return;  

5, discharging P’s financial responsibilities under a 
tenancy includes obtaining advice as to liabilities 
under the tenancy ;  
6,  applying P’s funds so as to ensure that the costs of 
his care arrangements are met includes dealing with 
employment contracts of directly employed carers. 
 
Where is the line drawn between seeking advice and 
conducting litigation? 
Where a deputy has authority to make a decision / do 
an act in respect of P’s property and affairs, such au-
thority encompasses steps in contemplation of con-
tentious litigation in the realm of that authority up to 
receiving the Letter of Response but no further [para-
graph 54.4]. In particular:  
1, authority to let property encompasses taking steps 
to form a view as to whether there are grounds to 
evict a tenant of such property [paragraph 53.13];  
2, “general” authority to manage P’s funds includes 
taking steps to form a view about whether a debt said 
to have been incurred by P is properly payable pur-
suant to section 7 of the Mental Capacity Act 2005 
[paragraph 53.13];  
3, “general” authority to manage P’s funds includes 
steps up to but not including the delivery of a letter of 
appeal in respect of a decision that P is not eligible for 
continuing healthcare funding [paragraph 54.8(a)];  
4, where authority encompasses steps in contempla-
tion of contentious litigation, that includes obtaining 
Counsel’s opinion [paragraph 54.5];  
5, “General” authority of a property and affairs 
deputyship order does not encompass seeking advice 
or other steps preliminary to litigation in respect of 
welfare issues; it does encompass making an applica-
tion to the Court of Protection for further directions 
/specific authority in respect of welfare issues [para-
graph 54.6];  
6,  “general” authority of property and affairs deputy-
ship does not encompass steps in contemplation of an 
appeal against the decision of an Education, Health 
and Care Plan [paragraph 54.8(b)]. 
 

by Charlotte John  
Her Honour Judge Hilder has given judgment in ACC & Others [2020] EWCOP 9, a 
test case which concerns the circumstances in which deputies must seek authority to litigate 
on behalf of P and other considerations such as managing conflicts where a professional 
deputy proposes to instruct its own firm in the litigation.



E X P E RT  W I T N E S S  J O U R N A L       78 W I N T E R  2 0 2 0

What about urgent matters? 
If circumstances arise where the protection of P’s          
interests requires action to be taken so urgently that 
prior authority to litigate cannot reasonably be ob-
tained, a deputy proceeds at risk as to costs but may 
make a retrospective application for authority to re-
cover costs from P’s funds. There is no presumption 
that such application will be granted – each applica-
tion will be considered on its merits [paragraph 55].  
In cases where an urgent injunction is required on 
P’s behalf and where the deputy will need to offer a 
cross-undertaking in damages, the application for ret-
rospective authority should note the deputy’s expo-
sure on the cross-undertaking and seek urgent 
consideration by the Court. It appears that such ap-
plications will be referred for consideration by the Ur-
gent Business Judge (and it would be prudent to 
mark them as such). 
 
How should conflicts of interest be addressed? 
Where a deputy wishes to instruct his own firm to 
carry out legal tasks, special measures are required to 
address the conflict of interest:  
1, the deputy may seek prior authority [paragraph 
56.7(a) – (e)];  
2, the deputy is required to seek – in a manner which 
is proportionate to the magnitude of the costs in-
volved and the importance of the issue to P – three 
quotations from appropriate providers (including 
one from his own firm), and determine where to give 
instructions in the best interests of P [paragraph 
56.7(f)(i)];  
3, the deputy must seek prior authority from the 
Court if the anticipated costs exceed £2 000 + VAT;  
4, the deputy must clearly set out any legal fees in-
curred in the account to the Public Guardian and ap-
pend the notes of the decision-making process to the 
return. [paragraph56.7(f)(iv)] 
 
What about cases where the deputy is not the  
instructing party? 
It was being suggested by the applicant that the           
standard terms of a property and affairs deputyship 
would be sufficient to permit the deputy to use P’s 
funds to reimburse the third party’s expenditure (if in 
P’s best interests). The thrust of the argument being 
that the concerns about conflict would not be so acute 
because a third party (such as a family member) 
would have a degree of detachment over the ques-
tion of whether or not to instruct the deputy’s firm.  
The court disagreed with this proposal. Specific au-
thority is required to use P’s funds to pay a third 
party’s legal costs, even if those costs relate to litigation 
for the benefit of P [paragraph 57]. The general au-
thority of a property and affairs deputyship does not 
encompass such a use of P’s funds.  
What about acting as litigation friend? 
The court declined to rule on the question of whether 
or not a litigation friend may charge for acting as 
such, but noted (plainly discouraging such applica-

tions) that it will be extremely difficult to satisfy the 
Court of Protection, either prospectively or retro-
spectively, that granting authority to any person to 
charge P for acting as litigation friend (as opposed to 
incurring the cost of solicitors and counsel when act-
ing as litigation friend) is in the best interests of P. 
 
The Court further noted that the Official Solicitor is 
willing to act as litigation friend for P without charge 
in any of the existing classes of cases in which she acts 
where her usual criteria are met. [paragraph 58] 
What if P has capacity to give instructions for the work 
in question? 
 
If P has capacity to give instructions for particular 
work, he will also have capacity to agree the costs of 
that work. [paragraph 59] 
 
In assessing whether or not P has capacity to give         
instructions, the relevant information that P will need 
to be able to understand in relation to the decision to 
give instructions for a specific piece of work includes:  
1, that the specific piece of work will need to be paid 
for from P’s own funds (where that is the case);  
2, that there is a range of options about whom to          
instruct; and  
3, the broad range of cost amongst the available             
options of whom to instruct. 
 
Is litigation in P’s best interests? 
This was not an issue that arose on the applications 
and can in many cases be quite a difficult question, 
particularly where the litigation proposed is against 
someone who is a family member of P. You can read 
my thoughts on how to approach the question of lit-
igating in P’s best interests in this handout which I 
prepared for my talk on Financial Abuse at SGCL’s 
Elderly Client Conference last year, which can be 
downloaded here: Financial abuse SGCL. 
 
This first appeared in Charlotte John‘s blog – Equity’s  
Darling. 
  About the Author 
Charlotte John 
Charlotte’s practice focuses on Chancery and prop-
erty litigation and encompasses both traditional 
Chancery and commercial work. She has particular 
expertise in matters concerning the administration of 
estates and trusts, contentious probate, real property 
as well as Court of Protection property and affairs 
matters. 
Charlotte.john@hardwicke.co.uk 
 
Contact 
Sally Wollaston 
Business Development and Marketing Director 
Phone: +44 (0)20 7691 0124 
Mobile: +44 7780 701879 
Email: sally.wollaston@hardwicke.co.uk 
 
www.hardwicke.co.uk 
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Inspire MediLaw  
Inspire MediLaw’s medicolegal training covers 
a wide range of medical and legal issues perti-
nent to professionals with a clinical negligence 
practice. Our CPD accredited conferences and 
events are designed to encourage the sharing of 
knowledge and good practice between medical 
experts and lawyers.  
 
Medico-legal courses and events 
As a medico-legal professional, you will be work-
ing independently much of the time and it’s not 
always easy to get feedback on your work.  
So, our training, events and conferences offer 
fantastic opportunities for legal and medical 
professionals to learn from each other and make 
valuable connections – providing mutual sup-
port and new work leads. 
 
Below are a sample of our latest on-line courses  
Expert Witness Report Writing Course (Online) 
This highly interactive course is designed to 
sharpen your skills in writing expert witness  
reports. It is aimed at medical professionals who 
work on clinical negligence and personal injury 
cases. 
 
Conference with Counsel Course (Online) 
The Conference with Counsel can really make or 
break the claimant’s case so it’s vital that you un-
derstand how it works and how to present your ev-
idence. 
 
This medico-legal training course will help you de-
velop your skills in preparing for, and taking part 
in, Conference with Counsel sessions. It takes 
around four hours to complete. 
 
Meeting of Experts Course (Online) 
Our Meeting of Experts training is designed to 
support and develop the skills of medico-legal ex-
perts with a personal injury or clinical negligence 
practice. 
 
The Meeting of Experts can be a highly charged 
part of the litigation process – where you need to 
argue your case clearly and withstand challenges 
to your expert view. 
 
This Meeting of Experts course takes you through 
key elements of the expert meeting. You will learn 
how to prepare for the meeting, how and when it 
should take place, and tactics for dealing with a 
difficult opponent. 
 
Giving Evidence in Court Course (Online) 
Giving evidence in court can be an intimidating 
experience – even for the most experienced med-
ical professional. 

Designed for clinicians taking on medico-legal 
cases, this course will help you develop your court-
room skills. You will learn how the court processes 
work and how to present your evidence clearly 
and effectively. 
 
Full expert witness training package (online) 
This package includes all four of our online expert 
witness training courses. 
 
Taught by our highly experienced medico-legal 
experts and lawyers, you’ll learn all the key skills 
involved in expert witness work, covering: 
Report Writing 
Conference with Counsel 
Meeting of Experts 
Giving Evidence in Court 
 
During each course, you will focus on the same 
case study to provide continuity as you build your 
learning and knowledge through each stage of the 
litigation process. You can either select the course 
most relevant to you or work through the four 
courses in chronological order. 
 
Full expert witness training package and accred-
itation (online) 
Build all the key skills you’ll need as an expert wit-
ness with this training package of four online 
courses: 
Report Writing 
Conference with Counsel 
Meeting of Experts 
Giving Evidence in Court 
 
Throughout the training, you’ll follow one case 
study to help embed the learning and under-
standing. You can either select the course most rel-
evant to you or work through the four stages of 
litigation in chronological order. 
 
Feedback on our online courses 

Inspiring, clarifying, energising… 
career milestone. 

 
Panayiotis Kyzas, Consultant Oral and Maxillofa-
cial Head and Neck Surgeon, East Lancashire 
Hospital Trust Deputy Editor, British Journal of 
Oral and Maxillofacial Surgery 
 

www.inspiremedilaw.co.uk 
 
 

Events



   RICS  
Expert Witness Certificate 
Founded on the official RICS Professional Guidance, 
this blended learning programme will ensure you 
develop the core competencies needed to be an  
effective expert witness.  
Date: Mon 18 Jan 2021 - Fri 16 Apr 2021 
Time: 09:00 AM - 05:00 PM 
Venue:  RICS, Online 
CPD: 26 hours formal CPD  
Practically orientated, this 12-week programme is de-
signed to give you a sound knowledge of the law and 
best practice. 
 
Who should attend? 
This course is suitable for professionals working within 
the built environment who want to gain the theoreti-
cal knowledge and practical competencies required to 
act as an Expert Witness.  
A recognised benchmark of quality 
RICS Accredited Expert Witness status is recognised 
in the market as an important benchmark of quality, 
which assists accredited expert witnesses in attracting 
private appointments by solicitors, clients and profes-
sional representative firms. 
Phone: +44 (0)24 7686 8555 
UK Training enquiries: +44 (0)24 7686 8584 
Email: contactrics@rics.org 
 
Bond Solon 
Expert Witness Courses 
Excellence in Report Writing 
This course provides expert witnesses with the key 
skills to produce court compliant reports. Experts 
will learn how to produce quickly and consistently 
reports that are both court compliant and will          
withstand cross-examination. - Duration: 1 Day  
Starting 04 Jan 2021 09:30 in Virtual Classroom 
Starting 01 Feb 2021 09:30 in Virtual Classroom 
Starting 08 Mar 2021 09:30 in Virtual Classroom  
Courtroom Skills 
This one day course will provide expert witnesses 
with the core skills to effectively present opinion 
based evidence in court under cross-examination. 
Starting 05 Jan 2021 09:30 in Virtual Classroom 
Starting 02 Feb 2021 09:30 in Virtual Classroom 
Starting 09 Mar 2021 09:30 in Virtual Classroom   
Cross-Examination Day 
A follow on day to the Courtroom Skills Training, 
this course enables expert witnesses to refine and en-
hance their skills in presenting evidence in court. 
Starting 03 Feb 2021 09:30 in Virtual Classroom 
Starting 17 Feb 2021 09:30 in Virtual Classroom 
Starting 10 Mar 2021 09:30 in Virtual Classroom   
Civil Law and Procedure 
This course provides civil court experts with a com-
prehensive understanding of their requirements of 
CPR Part 35, Practice Direction 35, the Protocol for 
the Instruction of Experts and practice direction on 
pre-action conduct. 

Starting 18 Feb 2021 09:30 in Virtual Classroom 
Starting 22 Apr 2021 09:30 in Virtual Classroom   
Criminal Law and Procedure 
This course provides criminal court expert witnesses 
with a comprehensive understanding of their        
requirements under Part 33 of the Criminal Proce-
dure Rules. 
Starting 10 Dec 2020 09:30 in Virtual Classroom 
Starting 13 May 2021 09:30 in Virtual Classroom   
Family Law and Procedure 
This course provides family court expert witnesses 
with a comprehensive understanding of their         
requirements under Part 25 and 25A. 
Starting 17 Jun 2021 09:30 in London 
 
Excellence in Report Writing SCOTLAND 
This course provides expert witnesses with the key 
skills to produce court compliant reports. Experts 
will learn how to produce quickly and consistently 
reports that are both court compliant and will          
withstand cross-examination. - Duration: 1 Day 
Starting 19 Jan 2021 09:30 in Virtual Classroom 
Starting 23 Feb 2021 09:30 in Virtual Classroom 
 
Courtroom Skills SCOTLAND 
This one day course will provide expert witnesses 
with the core skills to effectively present opinion 
based evidence in court under cross-examination. 
Starting 16 Feb 2021 09:30 in Virtual Classroom 

Visit: www.bondsolon.com 
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INFORMED, ASSURED, INSPIRED 
 
Inspire MediLaw provides first class conferences and accredited CPD  
training for medicolegal professionals. We provide practical advice for  
medical experts who need to understand the law, and clinical tuition for  
lawyers who need to understand the medicine.   
 
Benefits of Inspire’s Expert Witness Training 
An RCS (Eng) accredited provider, our online and face to face training is 
carefully tailored for medical expert witnesses. Our two day Expert Witness 
Training is successful because it is multidisciplinary. The content is delivered 
by medics with an established expert witness practice; a lawyer in practice 
who works with experts; a medically qualified QC; and a judge.  
 
Delegates complete the course with a well rounded view of their role, and a 
clear understanding of their duty to the Court. 
 
Additional Support from Inspire MediLaw 
We appreciate that being a medicolegal expert can be a very isolated role, so 
we encourage delegates to keep in contact and to ask us for help and 
advice.  
 
Our membership and accreditation packages provide marketing, CPD  
and knowledge sharing opportunities, and the ongoing networking with 
medicolegal professionals at our events is key to building contacts in the  
sector.   
 
Inspire MediLaw is passionate about bringing medical and legal  
professionals together to learn, shape best practice, and share ideas. 
 
To hear about our online and in person events, and to find out how we can 
help you, visit our website at www.inspiremedilaw.co.uk  
Or contact Caren Scott, Managing Director, on 01235 426870  
or email: info@inspiremedilaw.co.uk.



Nireeja Pradhan 
  

Expert Witness Reports in Civil & Criminal Cases

Dr Pradhan is available to undertake video conference assessments 
 

Dr Pradhan is a Top Level APIL expert witness in psychiatry and an AVMA  
accredited expert psychiatrist in negligence cases. 

 
She has provided hundreds of psychiatric reports across all areas of law since 

2003 and is regarded as one of the leading expert witnesses in the country. 
 

Dr. Pradhan was awarded Fellowship of the Royal College of Psychiatrists in  
recognition of her clinical excellence and as a leader in the field of psychiatry. 

 
Dr. Pradhans’ extensive clinical and psychiatric report experience have  

enabled her to develop a strong reputation with lawyers requiring a robust  
independent psychiatric report. 

 
Expert Psychiatric reports covering; 

         u  Medical Negligence      u  Criminal Defence 

         u  Personal Injury       u  Employment & Stress: Equality Act 

         u  Abuse Cases      u  Family Cases 

         u  Fitness to Practise      u  Immigration 

Direct Access to Expert – No Agency Fees 
Short waiting times - Deferred payment terms 

 
Consulting Rooms in Birmingham, Manchester & London 

 
Submit case enquiries and obtain quotes online at 

www.drpradhan.co.uk 
 

Telephone: 0121 752 6061 
Email: contact@drpradhan.co.uk



To find out more:

t 024 7686 8584   
w rics.org/expertwitnesscertificate
e drstraining@rics.org


