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Welcome to the
Expert Witness Journal
Hello and welcome to the 29th edition of the Expert Witness Journal.
Inside this issue we have a mixture of articles, including a great piece on Stolen Art by
Andrew Acquier, ‘What not to do as an Expert Witness from a Barristers point of view’
by Heather Beckett of Goldsmith Chambers, 10 tips for Hiring Expert Witnesses from
Giles Amirault and an interesting article on Avoiding False Economy by Sean Moran.
We will also be exhibiting at the Annual Bond Solon Expert Witness Conference on 8th
November 2019 in Westminster, London. We also feature an excellent article by Mark
Solon entitled ‘The Non-Expert Expert’ on pages 11to 15.
The Bond Solon conference is the largest gathering of Expert Witnesses in the U.K. If
you are attending the conference, please stop by and say hello.
Our next issue will be focussing on Forensics, as well as the usual general related articles.
If you would like to submit or comment on any articles, please contact myself at the
email below.
Many thanks for your continued support.
Chris Connelly
Editor
Email:chris.connelly@expertwitness.co.uk

This Journal and any related website and products are sold and distributed on the terms and condition that: The publisher, contributors, editors and related parties are not
responsible in any way for the actions or results taken any person, organisation or any party on basis of reading information, stories or contributions in this publication,
website or related product. The publisher, contributors and related parties are not engaged in providing legal, financial or professional advice or services. The publisher,
contributors, editors and consultants disclaim any and all liability and responsibility to any person or party, be they a purchaser, reader, advertiser or consumer of this
publication or not in regards to the consequences and outcomes of anything done or omitted being in reliance whether partly or solely on the contents of this publication
and related website and products. No third parties are to be paid for any services pertaining to be from ‘The Expert Witness Journal’.
All rights reserved, material in this publication may not be reproduced without written consent. Editorial material and opinions expressed in The Exper
t Witness Journal are of the authors and do not necessary reflect the views of Expert Witness or The Expert Witness Journal.
The publisher does not accept responsibility for advertising content. The information in this magazine does not constitute a legal standpoint.
The publisher, editors, contributors and related parties shall have no responsibility for any action or omission by any other contributor, consultant, editor or related party.
The information in this magazine does not constitute a legal standpoint. Printed in Great Britain 2019.
Expert Witness Publishing Limited, Unit 1/06, Ivy Business Centre, Crown St, Failsworth, Manchester M35 9BG
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A Salutary Warning to the Expert
by Alec Samuels
An expert has been sent to prison for giving false evidence to the court. The case offers a salutary lesson
Liverpool Victoria Insurance Co Ltd v Zafar [2019]
EWCA Civ 392.

The ultimate decision in the case will be taken by the
judge (or the jury if there is one) but the evidence of
the expert can be critical, virtually decisive, e.g. an
engineer in a construction case, or a doctor in a personal injuries case. A false report can undermine justice. 2

The claimant was involved in a motor accident. His
solicitor instructed the expert to prepare a report on
the injuries. The expert saw the claimant briefly, and
made a written report. The injuries were said to be
minor. The claimant and the solicitor were dissatisfied, the expert was asked to alter the report, to magnify the injuries. The expert got a member of his staff
to produce a second report, in which the injuries
were indeed said to be much more serious. Only the
second report was disclosed to the defendants, no
mention was made of the first report.

If a genuine error emerges then the expert should
immediately rectify that error, but give a full explanation, and ensure that everybody involved is
promptly informed. However, as a general working
principle the expert should refuse to alter or amend
or change his report, his honest and careful report.
The consequences of a dishonest or reckless report
can be grievous for the expert. Not only will he suffer shame and ruin to his professional reputation and
practice, but he will almost certainly receive a prison
sentence, which will not be suspended. Persisting in
dishonest or reckless behaviour, or giving a false explanation, or seeking to blame a third party, will be
aggravating factors.

As every expert knows, he must comply with the Civil
Procedure Rules part 35, and his report must contain a statement of truth. As every expert knows, his
overriding duty is to the court. He must be honest,
careful, objective, impartial, independent, transparent. To put it another way, every expert knows that he
must not be dishonest, or corrupt, or false, or reckless, or misleading, or in breach of trust, or motivated
by personal or financial gain.

That statement of truth must indeed be true!

Mr J W Rodney Peyton OBE TD
Consultant in Trauma and General Surgery
BSc(Hons) MSc(Educ) MD FRCS(Eng, Ed, Glasg & I) FRCP(Lond) PGDL

Put Mr Peyton’s 30+ years and 70,000+ cases to work for you in order
to significantly improve chances of favourable outcomes
Mr Rodney Peyton is internationally highly regarded as an accomplished consultant trauma surgeon, author, speaker
and trainer with a longstanding commitment to surgical education.
Mr Peyton has been involved in medico-legal reporting and court appearances as an expert witness for 30+ years and is a
Foundation Member of the Expert Witness Institute. Over the last five years Mr Peyton has seen a minimum of 1,000 cases
per annum including personal injury, RSI and medical negligence.
•
•
•
•
•

Medico Legal Services – expert opinion provided in more than 70,000 medico legal cases
Medical Negligence – independent opinion provided in cases in the UK, Ireland and internationally
Reviews to promote improvement of clinical practice
Facilitative Mediator in disputes involving medical negligence and Private Finance Initiatives
Author of “Whiplash, The Cervical Spine in Medico Legal Practice”, “Facilitative Mediation”
and Co-author of the “Cambridge Textbook of Accident and Emergency Medicine.”

Contact Mr Peyton today to assist your clients, legal advisors and the Courts to gain a clearer
understanding of the unique aspects of medical evidence in individual cases, so that
they can make better informed decisions.’

Contact Details:
Beechlyn Court, Ballynorthland Park, Dungannon, Northern Ireland BT71 6DY
Tel: +44 (0) 28 8772 4177
Email: rpeyton@rpeyton.com - Website: www.jwrodneypeyton.com
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Professor J. Peter A. Lodge MD FRCS FEBS
Recognised internationally as an expert in surgery for disorders relating
to the gallbladder, liver and bile ducts as well as weight loss (bariatric) surgery
Surgical training primarily under the guidance of Professor Geoffrey R Giles, and the
New England Deaconess Hospital (Harvard Medical School), Boston, USA, under the
guidance of Professor Anthony P Monaco.

Please look at my website www.peterlodge.com for more information
but inquire by email: peter.lodge@nhs.net
Telephone: PA +44 (0) 113 2185944 - Fax: +44 (0) 113 2185987
Address: Spire Leeds Hospital, Jackson Avenue, Leeds LS8 1NT
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Book Review
“From Therapist’s Chair
to Courtroom:Understanding
Tort Law Psychology.”
Author Hugh Koch - LCB Publishing 2019
These include chapters on; Is this the truth? Where
the sensitive subject of deception is explained. Also
Resolving Conflicts in Evidence is covered. These are
not easy topics to explain but Koch has managed to
make the difficult simple.

Hugh Koch has followed on from his 2016 book
‘Legal Mind’ with ‘From Therapist’s Chair To Courtroom:Understanding Tort Law Psychology.’
Running to 290 pages, its easy to read format is suited
to regular readings, an ideal book to dip in and out
of. It contains over 200 illustrations to assist the
reader.

The book also cover the culture of his work and very
useful chapters on quality management, which is a
must read for any medico-legal practitioner.

Hugh Koch is a chartered clinical psychologist who
has had a varied career working in the NHS as a psychologist, then as a senior health services general
manager of mental health services and medical
services, before setting up his unique medico-legal
service in Cheltenham.

This book challenges and explains the role of the
Psychologist in relation to medico-legal issues such as
personal injury and medical negligence. It is very
much a view from the front line
The book is ideal for graduates, post graduates and all
practicing psychologists. In my opinion it would be essential reading for the above and particularly instructing solicitors, who wish to develop their knowledge.

Kochs’ extensive experience in providing the courts
with psychological and orthopedic reports make for
a clear and linear read. In essence an expert clarifies medico-legal situations and in this book Koch
manages to clarify and illustrate the various therapies and techniques used.

Available from Amazon and ebay by searching
From Therapist’s Chair To Courtroom:
Understanding Tort Law Psychology.

Dr Ian Starke

Dr Bashir Qureshi

Consultant Physician in
Stroke Medicine and Geriatric Medicine

FRCGP, FRCPCH, Hon. FFRSH, RCOG, AFOM-RCP, MICGP,
DCH, DHMSA, DPMSA, FRIPH, Hon.FRSH, Hon.MAPHA-USA

MSc, MD, FRCP.

Expert Witness in Cultural,
Religious & Ethnic Issues in Litigation.
Expert Witness in GP Clinical Negligence.

Dr Starke has been a practising Consultant Physician in Stroke
Medicine, Geriatric Medicine and General Medicine at University
Hospital, Lewisham and Guy’s, King’s and St Thomas’ School
of Medicine since 1988.

As a specialist in Cultures, Religions and Ethnicities,
since 1992, I have written reports, given advice, and
evidence in tribunals or courts. In cases of medical
negligence, discrimination in employments, personal
injuries, accidents, murder inquiries by police, family or
marital disputes, child abuse, sexual abuse, immigration,
asylum and other litigation cases.

Dr Starke provides expert reports for clinical negligence and
medical injury cases in stroke medicine and geriatric medicine
and on fitness to practise.
He has provided expert examinations and reports for
immigration and HM prison services. He is able to assess
clients within or outside London.

Languages spoken: English, Urdu, Hindi, Punjabi.

Contact: University Hospital Lewisham
Lewisham High Street, London SE13 6LH
Tel: 0208 333 3379 Fax: 0208 333 3381
Email: ianstarke@nhs.net

Author of ‘TRANSCULTURAL MEDICINE’ Dealing with Patients from different Cultures, Religions & Ethnicities.

Contact:
Tel: 0208 570 4008 Fax: 0208 570 4008
Mob: 07710 402 276
Email: drbashirqureshi@hotmail.com
Web: www.drbashirqureshi.com
32 Legrace Avenue, Hounslow West, Middlesex TW4 7RS
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Caster Semenya: Researcher an
Expert Witness in Olympic Champion’s
Legal Battle Against IAAF Rules
No one factor – such as testosterone levels – is responsible for athletic ability,
by sport scientist Dr Alun Williams - Reader in Sport and Exercise Genomics
single biological factor determines sex. Sex is determined by a combination of genetic and other factors,
including hormone levels and anatomy. The WHO
clearly states that while males usually have XY sex
chromosomes and females usually have XX, there are
also XY females and XX males.

I was recently called by a legal team to serve as an
expert witness at the Court of Arbitration for Sport
in Lausanne to act on behalf of the South African athlete Caster Semenya. She had challenged the International Association of Athletics Federations' (IAAF)
new regulations on the eligibility of athletes with certain ‘Differences in Sexual Development’ (DSDs) and
naturally high levels of testosterone to compete in the
female category.

There is a wide spectrum of DSDs that can involve either rare complements of sex chromosomes, for example, XXY or XYY, or rare mutations on other
chromosomes that affect sexual development. Thus,
no single factor, genetic or otherwise, neatly determines whether an individual is male or female. Similarly, while research shows that elite men perform
around 10% better than elite women, in many athletic events, no single factor such as testosterone level
is wholly responsible for that difference.

The regulations state that some women with DSDs
cannot compete in certain running events, or must
have medical treatment to lower their naturally
occurring high levels of testosterone for at least six
months before competing.
My expertise lies within genetic characteristics of elite
athletes and superior physical performance, and I
have authored numerous scientific papers in this
area. I used this research to demonstrate that the
kinds of genetic changes in DSD athletes are comparable to genetic changes seen in other athletes that give
them advantages over their competitors. In the context of sport performance, the mutations found in DSD
athletes are not exceptional and arguably should not be
treated differently by special regulations.

However, the court found against the athlete Caster
Semenya and in favour of the IAAF. For me, this
decision defines the female category in sport via
testosterone levels, but at the cost of the careers and
livelihoods of DSD athletes. Only time will tell
whether the regulation will be permanent or is challenged again.
Dr Alun Williams is an expert in the genetic
characteristics of elite athletes and superior physical
performance

In my evidence, I also referred to the World Health
Organization’s (WHO) guidelines that clearly state no
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Letters to the Editor
We welcome all correspondence on any matters that are covered in this Journal.
Please note that all opinions are of the submitting party
Re: medicolegal education and training
psychiatric trainees in a large psychiatric training
rotation with some very considerable success and I
am presently looking to extend similar provisions in
the Private Sector.

I have only today become aware of Dr R Hendry's
intervention as Medical Director of MPS on the
training of medical experts published in the BMJ of
12 February 2019 which I wish to wholeheartedly
support.

The case for better medicolegal education of course
could not be stronger than from a Medical indemnity perspective and Psychiatrists, policy makers and
NHS Employers ought to be united sharing Dr
Hendry's concerns and his Action Plan

As a Medical Educator and Examiner for the Royal
College of Psychiatrists over many years I am only
too aware of the scarcity of medicolegal training
available, especially with regard to supervised
practice.

Regards,
Dr G Spoto
FRCPsych MA FAcadMEd
Consultant Psychiatrist
Independent Doctors Federation

I therefore believe that Dr Henry's intervention is
timely.
During my time as a Consultant Psychiatrist in the
NHS for the last thirty years medicolegal training
was introduced in the Job Description of higher

Ref:n"More Doctors need to train as Expert
Witnesses say MPS " BMJ 2019 : 364

We welcome all correspondence, articles observations and comments.
Please email our Editor at chris.connelly@expertwitness.co.uk

DR S WALAYAT HUSSAIN
Consultant Dermatologist & Specialist Dermatological Surgeon
BSc (Hons) MB ChB MRCP (UK) FRACP FACMS
Dr S Walayat Hussain is a Consultant Dermatologist & Specialist
Dermatological and Mohs Micrographic Surgeon at Leeds Teaching Hospitals
NHS Trust.
Peritus MedicoLegal Experts is a specialist practice with two
experienced consultant general surgeons: Mr Parv Sains and
Mr Anthony Miles. They are medically trained and have
extensive academic, clinical and medicolegal experience, and
can provide medicolegal opinions in all areas of General and
Laparoscopic Surgery.

He Chairs the Specialist Regional Non-Melanoma Skin Cancer MDT & is also
an Honorary Senior Lecturer for Leeds University, Faculty of Medicine &
Health. Dr Hussain is considered one of the UK's leading experts in Mohs
Micrographic Surgery & Dermatological surgery. He specialises in skin cancer
prevention, diagnosis & treatment.
His main clinical interests are in Mohs surgery & optimising techniques and
outcomes in dermatologic reconstructive surgery. He is currently President
Elect of the British Society for Dermatological Surgery and Founding Chair of
its research sub-group.

Specialist areas include:
u Abdominal Groin Hernias
u Haemorrhoids, Fissures, Fistulas
u Major Bowel and Abdominal Surgery
u Colon cancer and inflammatory bowel disease
u TATME (Trans Anal Total Mesorectal Excision)
u Emergency Abdominal and Groin Surgery

Dr Hussain has acted as an expert witness in
Dermatology cases from throughout the UK &
Eire and speciﬁcally in cases of skin cancer,
Mohs surgery and Dermatological Surgery for
the General Medical Council.

The advantages of using Peritus:
u Rapid turnaround of reports.
u Medical specialists with extensive academic, clinical and
medicolegal experience
u Full secretarial support service
u Transparent fee structure available on request
u Ability to undertake medical assessment of clients where
appropriate and instructed

He is able to provide high quality reports within
a short time frame (within 4 weeks of instruction
& receipt of all necessary documentation).

Please feel free to contact us to discuss how Peritus
can help you.
Peritus Ltd
4 Elsworthy, Thames Ditton, Surrey, KT7 0YP
T: 07713 340 683
E: info@peritusmedicolegal.co.uk
W: www.peritusmedicolegal.co.uk

Contact Name: Rachel Bell (private secretary) Tel: 0113 388 2234
Email: secretary@drwhussain.com Website: www.drwhussain.com
Dermatology Surgical & Laser Unit (C4), Chapel Allerton Hospital, Leeds
Teaching Hospitals NHS Trust, Chapel Town, Leeds, LS7 4SA
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Saving Lives Faster: Monash Develops
World-first Laser Incubator for Blood
Monash University researchers, along with industry partner Haemokinesis, have developed
the world’s first blood incubator using laser technology.
• This technology can slash blood incubation time to just 40 seconds, compared to the current
industry gold standard of five minutes.
• The study shows that laser incubation can improve pre-transfusion testing for millions of
patients undergoing blood transfusions across the world, including those having major
surgery, women in labour or casualties of mass trauma.
Researchers from BioPRIA, based at Australia’s
Monash University, together with industry partner
Haemokinesis, have developed the world’s first blood
incubator using laser technology. This could prevent
fatal blood transfusions in critically ill patients, and
can detect antibodies in pregnant women that can
kill a foetus.

The detection of immunoglobulin G (IgG) antibodies requires incubation at 37°C, often for up to 15
minutes. But current incubation technology relies on
slow thermal procedures, such as heating blocks and
hot-water baths. This delay adds to pathology costs
and turnaround time, which substantially affects a
patient’s chance of survival.

According to results published in Nature’s Scientific
Reports, these findings could bring pre-transfusion
testing out of the pathology lab to point-of-care, with
blood incubation time slashed to just 40 seconds,
compared with the industry gold standard of five
minutes.

To address this problem, BioPRIA’s blood diagnostics
team developed a laser incubation model where a
targeted illumination of a blood-antibody sample in
a diagnostic gel card is converted into heat, via photothermal absorption.
The laser-incubator heats the 75 μL blood-antibody
sample to 37°C in under 30 seconds. Most importantly, no significant damage is detected to the cells or
antibodies for laser incubations of up to 15 minutes.

This breakthrough has the potential improve the
pre-transfusion testing of millions of patients undergoing blood transfusions across the world, especially
those having major surgery, going into labour, or
causalities of mass trauma and individual trauma.

Mr John H Scurr

Dr Raj Patel

Consultant General and Vascular Surgeon
Senior Lecturer, MBBS (Hons),
BSc (Hons 1st Class) FRCS

Consultant Haematologist
MD, FRCP, FRCPath

I am a Consultant Haematologist within the King's Thrombosis
Centre in London. King's is a National Exemplar Centre for
Thrombosis management with a major clinical and research interest
in the epidemiology and risk factors for, and the prevention,
diagnosis and management of, deep vein thrombosis (DVT) and
pulmonary embolism (PE). We specialise in the management of
anticoagulation and hereditary thrombophilia.

Established in Dublin in 2000 and expanded to London,
to provide expert medical opinion in cases involving
medical negligence and personal injury.
Members of the chambers cover many disciplines of medicine and surgery,
with John Scurr specialising in areas of general surgery, including hernia
procedures and laparoscopic cholecystectomy cases and vascular surgery,
including DVT, thrombembolic disorders, crush injuries leading to vascular
damage. VWF and HAVS cases are also considered.

I have published extensively in articles and letters in and to peer
review journals. I write approximately 70 reports per year.

Members have been preparing medico-legal reports for many years and
deal with all aspects of causation and liability and are experienced in
giving evidence in court.

Training includes, Bond Solon Report Writing & Witness
Familiarisation Courses.

Facilities available in both London and Dublin for examination for the
purposes of preparing reports current condition and prognosis.

Address:
King's Thrombosis Centre, Department of Haematological Medicine
4th Floor Hambledon Wing West
King's College Hospital, Denmark Hill, London, SE5 9RS
Tel: 0203 299 4152
Email: rajpatel@nhs.net
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The study was led by Dr Clare Manderson from the
Bioresource Processing Institute of Australia (BioPRIA), located within the Department of Chemical
Engineering at Monash University, in conjunction
with blood diagnostics manufacturer Haemokinesis.

consisting of proteins, glycoproteins, glycophorins,
glycolipids and polysaccharide macromolecules
forming roughly 346 known blood groups.
“Giving blood transfusions to people isn’t as simple as
giving O-negative to anybody. The ‘universal donor’
of O-negative blood can seriously harm a lot of people, even kill them. The world of pre-transfusion of
blood group typing is huge, and it’s really important
that it’s done quickly and accurately to help save
lives,” Dr Manderson said.

“Laser incubation can be extremely valuable when
time and accuracy is vital, especially in critical and
emergency settings – like mass trauma – where pretransfusion testing needs to be performed quickly in
order to save lives,” Dr Manderson said.
“We show that red blood cells act as photothermal
agents under near-infrared laser incubation, triggering rapid antigen-antibody binding with no significant damage to the cells or antibodies for up to
15 minutes.

“For the patient, it can mean that if there’s a critical
blood-loss scenario and they’re in desperate need of
a transfusion, they need to have their blood group
typed and antibody screened as quickly as possible.
We’re aiming to bring that down to seconds instead
of tens of minutes.”

“This study demonstrates laser-incubated immunohaematological testing to be both faster and more
sensitive than current best practice, with clearly positive results seen from incubations of just 40 seconds.”
For this study, researchers explored the roles of incubation time and temperature of the IgG anti-D antibody and the Rh blood group system’s D antigen,
which indicates the positive or negative attributed to
a person’s ABO blood type group.

Blood transfusion is a critical treatment for a variety
of haematological conditions, including cancer
chemotherapy, bleeding trauma, childbirth and
major surgery. Transfusion reactions are common if
the recipient and donor aren’t correctly matched.
More than 1.2 million blood components are transfused each year in Australia, and 21 million in the US.

Anti-D is the most common antibody, and is present
in a person’s plasma. It’s the biggest cause of
haemolytic disease of the foetus and newborn – a
blood disorder that occurs when the blood types of a
mother and baby are incompatible. Accurate testing
for pregnant women’s antibodies is vital to save the
life of the foetus.

While the technology isn’t yet commercially available,
Haemokinesis holds a patent for this innovation.The
study, titled “Photothermal incubation of red blood
cells by laser for rapid pre-transfusion blood group
typing”, was authored by Dr Clare Manderson,
Heather McLiesh, Rodrigo Curvello and Professor
Gil Garnier (Engineering, Monash University); Associate Professor Rico Tabor (Chemistry, Monash
University) and Jim Manolios (Haemokinesis).

Blood group type is based on the presence of antigens on the surface of the red blood cell membranes,

West Care Experts is a group of accomplished Expert Witnesses supported
by the Head Office Team and its experienced Secretaries. Our Experts
carefully examine medical documents and evidence and use their
professional opinion to prepare and deliver high quality, detailed, factual
reports for Solicitors, Insurers and direct instructions on behalf of both
Claimants, Defendants and Joint. We cover all areas of the UK.
We provide a wide range of Medico Legal and Personal Injury Reports:
Areas of expertise include:
v Quantum Reports
v Loss of Services Reports
v Care Reports
v Occupational Therapist Reports
v Midwifery Reports
v Aids and Equipment Reports
v Liability Reports
v INA Reports
v Supplementary Reports
v Screening Reports
v Overview Reports
v Critique Reports
v Physiotherapy Reports
From the beginning of the process, through to completion of each case,
we endeavor to maintain an equitable service. An expert witness has an
overriding duty to the court to be independent and objective and we believe
that detailing and considering the needs of our clients is crucial in order to
provide case dependent reports. Each of our Expert Witnesses have
extensive experience and qualifications within their field of expertise.

West Care Experts Limited
Provident House, 6-20 Burrell Row, Beckenham, BR3 1AT
Contact Name: Mr John Marsh
Tel: 0208 4607 400 or 0208 2496 322 Mobile: 078500 938 28
Email: john.marsh@westcareexperts.co.uk
Alternate Email: james@westcareexperts.co.uk
Website: www.westcareexperts.co.uk
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Events
The conference will provide medical knowledge for legal
professionals, in the form of presentations by leading medical experts, lively discussion and debate, and the latest case
studies.

Inspire MediLaw
Inspire MediLaw’s medico-legal conferences cover a
whole range of medical and legal issues relating to
clinical negligence. Our Medico-Legal conferences focus
on providing medical knowledge for legal professionals
with presentations by leading medical experts, lively
discussion and debate and the latest case studies. With
an interesting balance between medical and legal speakers our APIL CPD accredited conferences will be of
interest to both claimant and defendant practitioners.

We have a range of speakers lined up and are confident
that this conference will be of interest to both claimant and
defendant practitioners. It is a great opportunity to meet
and build relationships with your counterparts in the sector.
Expert Witness Training for
Medical Professionals
28 November 2019
Oxford Spires Hotel
Inspire's Expert Witness training is designed specifically
to guide and prepare medical professionals for acting as
expert witnesses in clinical negligence litigation.

Expert Witness Training for Medical Professionals
Start: 19 September @ 9:00 am
End: 20 September @ 5:00 pm
Oxford Spires Hotel
CPD accredited: 6 hours per day
Benefits of Inspire Expert Witness Training
With a wealth of experience in the legal and healthcare
sectors, we are uniquely placed to offer this training for
experts with a practice in clinical negligence litigation.

The two day CPD course covers: the practicalities of setting up a medico-legal practice; what to expect from instructing parties; the legal procedural rules that govern
expert witnesses; successful report writing; preparation
of joint statements with opposing experts; meetings with
counsel and giving evidence in court.

Our training and follow up is carefully tailored to meet your
medico-legal requirements.
Benefits included in the cost of the course include:
nteractive training sessions with experienced medico-legal
professionals;
GMC and GDPR advice sessions;
Comprehensive course materials for easy future reference;
Marketing of your expertise to our network of lawyers;
Advice on presenting your CV;
Networking and speaking opportunities;
Ongoing coaching and mentoring by our experienced
panel of lawyers and medical experts;
CPD accreditation by the Royal College of Surgeons of
England.

Annual Medico-Legal Expert Witness
Conference & Networking 2019
6 December 2019
Oxford Thames Hotel
Our second Annual Conference for expert witnesses in
clinical negligence litigation is scheduled for Friday 6
December 2019 in Oxford. Early Bird rates are
available until 31 July.
Join us for case law updates, lively discussion and debate,
keeping your medico-legal CPD current. This year we
have a choice of workshops to enable you to tailor your
training to your needs. We look forward to seeing you
there!.

Medico-Legal issues in Emergency
Medicine Conference
28 October 2019
The Principal Edinburgh Charlotte Square
his medico-legal conference for Scottish clinical negligence
lawyers will cover a range of medical and legal issues
relating to negligence in Emergency Medicine.

Expert Witness Training
for Medical Professionals
16 December 2019
The Royal College of Physicians, Glasgow
Inspire's Expert Witness training is designed specifically
to guide and prepare medical professionals for acting as
expert witnesses in clinical negligence litigation.

The conference will provide medical knowledge for legal
professionals, in the form of presentations by leading medical experts, lively discussion and debate, and the latest case
studies.

The two day CPD course covers: the practicalities of setting up a medico-legal practice; what to expect from instructing parties; the legal procedural rules that govern
expert witnesses; successful report writing; preparation
of joint statements with opposing experts; meetings with
counsel and giving evidence in court.

We have a range of speakers lined up and are excited
about this great opportunity to meet and build relationships
with your counterparts in the sector. We look forward to
welcoming plaintiff and defendant lawyers alike.
Medico-Legal issues in Emergency
Medicine Conference
6 November 2019
TBC, Leeds
IThis medico-legal conference for clinical negligence
lawyers will cover a range of medical and legal issues relating to negligence in Emergency Medicine.

EXPERT WITNESS JOURNAL

Inspire MediLaw, Merchant House
5 East St, Helen’s Street, Abingdon, OX14 5EG
Phone: 01235 426870
Email: info@inspiremedilaw.co.uk
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Discussions between Experts
This course will provide experts with a comprehensive overview of what these discussions entail, possible pitfalls and the implications if best practice is not
followed.

RICS
Expert Witness Certificate
Mon 9 Sep 2019 - Fri 6 Dec 2019
Time: 09:00 AM - 05:00 PM
Venue: London, London, Venue tbc
CPD: 26 hours formal CPD
Founded on the official RICS Professional Guidance, this
blended learning programme will ensure you develop
the core competencies needed to be an effective expert
witness.

Concurrent Expert Evidence (Hot-Tubbing)
An intensive one-day course, providing civil expert
witnesses with the core skills and knowledge to give
concurrent expert evidence in court.
Masterclass in Report Writing
This masterclass is designed for experts who have
already undertaken the Excellence in Report Writing. The course acts as a useful refresher and is designed to enhance your report writing skills to an
advanced level.

Practically orientated, this 12-week programme is designed
to give you a sound knowledge of the law and best practice.
Who should attend?
This course is suitable for professionals working within the
built environment who want to gain the theoretical knowledge and practical competencies required to act as an
Expert Witness.

Masterclass in Courtroom Skills
The advanced masterclass is designed for expert
witnesses who have already undertaken the Courtroom Skills. Experts should consider this course
every 2-3 years to refresh and enhance their skills in
giving evidence.

A recognised benchmark of quality
RICS Accredited Expert Witness status is recognised in the
market as an important benchmark of quality, which assists
accredited expert witnesses in attracting private appointments by solicitors, clients and professional representative
firms.

GDPR for Expert Witnesses Toolkit
This toolkit will help you understand what the
General Data Protection Regulations means to you
as an expert witness and provide you with tools you
are most likely to need to comply with the GDPR.

Phone: +44 (0)24 7686 8555
UK Training enquiries: +44 (0)24 7686 8584
Email: contactrics@rics.org

To secure your place, either book online
or call us on 020 7549 2549
or visit; www.bondsolon.com

Bond Solon
Expert Witness Courses
Excellence in Report Writing
This course provides expert witnesses with the key
skills to produce court compliant reports. Experts
will learn how to produce quickly and consistently
reports that are both court compliant and will
withstand cross-examination.
Courtroom Skills
This one day course will provide expert witnesses
with the core skills to effectively present opinion
based evidence in court under cross-examination.

INFORMED, ASSURED, INSPIRED
Inspire MediLaw is a provider of first class conferences, accredited
training and CPD events in medicine and law. We provide knowledge
for medical experts who need to understand the law and for lawyers
who need to understand the medicine. Inspire MediLaw is passionate
about bringing medical and legal professionals together to learn, shape
best practice and share ideas.

Cross-Examination Day
A follow on day to the Courtroom Skills Training,
this course enables expert witnesses to refine and
enhance their skills in presenting evidence in court.
Civil Law and Procedure
This course provides civil court experts with a comprehensive understanding of their requirements of
CPR Part 35, Practice Direction 35, the Protocol for
the Instruction of Experts and practice direction on
pre-action conduct.

Benefits of Inspire Expert Witness Training
With a wealth of experience in the legal and healthcare sectors, we are
uniquely placed to offer this RSM accredited expert witness training
and follow up, carefully tailored to your medico-legal requirements.
This includes:
v Interactive training sessions with experienced clinical negligence
v professionals;
v GMC and GDPR advice sessions;
v Comprehensive course materials for easy future reference;
v Marketing of your expertise to our network of lawyers;
v Advice on presenting your CV;
v Networking and speaking opportunities;
v Ongoing coaching and mentoring by our experienced panel of
lawyers and medical experts;
v CPD accreditation.

Criminal Law and Procedure
This course provides criminal court expert witnesses
with a comprehensive understanding of their
requirements under Part 33 of the Criminal Procedure Rules.
Family Law and Procedure
This course provides family court expert witnesses
with a comprehensive understanding of their
requirements under Part 25 and 25A.

EXPERT WITNESS JOURNAL

To find out more about Inspire MediLaw, upcoming conferences for
expert witnesses, and other course dates for 2019 visit their website at
www.inspiremedilaw.co.uk
or contact Caren Scott or Vikki Forrester on 01235 426870
or email: info@inspiremedilaw.co.uk.
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The Non-Expert Expert
by Mark Solon - 10 September 2019
and perhaps this needs to be reviewed in the light of
this disastrous prosecution collapse. It may be that
Ager was used merely because he had been used in
the past for some 20 cases. However, he continued to
make the same mistakes, just with greater confidence
each time. This was not noticed until the defence
teams in this case attacked his credibility and all was revealed in some excellent cross examination. An expert
must be an expert not an incompetent amateur.

This year saw the collapse of a multi-million-pound
fraud trial at Southwark Crown Court due to the
appointment of a witness patently unqualified for the
role. So how could this happen? Andrew Ager, who
was posing as a carbon credit expert, was clearly “not
an expert of suitable calibre”, in the words of the
judge, Nicholas Loraine-Smith. “He had little or no
understanding of the duties of an expert. He had received no training and attended no courses. He has
no academic qualifications. His work has never been
peer-reviewed”, the judge said.

Let’s look at the Ager case. Narita Bahra QC and
John Carl Townsend of 2 Hare Court exposed
the many problems with this expert. The prosecution had asserted that Ager was an expert in the carbon credits market. Narita Bahra called Dr Marius
Cristian Frunza as an expert for the defence. Frunza
holds a PhD from Sorbonne University and lectures
in respect of the carbon credit markets. Ager attempted to dissuade Frunza from giving evidence.
This resulted in the defence cross-examining Ager in
a voir dire. Bahra and Townsend uncovered a raft of
evidence to prove that Ager was not up to the job, including not having any academic qualifications or
reading any books on the subject he alleged to be an
expert in.

All expert witnesses need two sets of skills: first they
must have the relevant qualifications and experience
in the professional field in which they work and second, they must have the skills to be an expert witness.
This includes how to write a court compliant report,
give oral evidence and understand the law and procedures that applies to experts. Any lawyer needing
to use an expert witness must exercise due diligence
to ensure that the expert has these skills.
All experts must be checked thoroughly before being
instructed. It seems that in the Ager case, the expert
had been used on many occasions in previous cases
and that whoever instructed him didn’t exercise the
necessary care in making sure that he was up to
scratch. There are several lessons from this case. It
is important for the solicitor to ask the potential expert for an up to date CV. They need to be curious
and suspicious when they read this and then follow
up with a phone call. They should discuss with the
expert their qualifications and experience as these
need to be appropriate for the issues in the matter
before the court, as experts need to be specific to the
case.

He admitted lying during joint expert meetings and
said that he did not consider it his duty to bring facts
to the court’s attention that might assist the defence.
On top of which he said he had kept no records of
evidence provided to him by police and had even lost
material relating to the case. In short, he showed no
understanding whatsoever of the seriousness of his
role. At the conclusion of the voir dire the prosecution
abandoned Ager as their expert and said he had been
removed from the NCA’s list of approved experts.
The trial judge commented that Ager should never
be permitted to give expert evidence again.

They should ask for further evidence of their skills if
appropriate and make sure they have been trained
as an expert witness so their report will be court
compliant and they understand how to deal with
cross examination and that their duty is to the court.
Some solicitors ask for references and anonymised
reports from previous cases that the expert has been
involved in and also may check articles they list in a
report appendix.

All healthcare expert witnesses get some detailed
guidance
Expert witnesses play a vital part in the legal system
providing informed expert opinion to assist courts in
understanding technical issues. The importance of
expert opinion was made clear in the report Bearing
Good Witness by Sir Liam Donaldson, former Chief
Medical Officer, which said: “The Courts need to be
confident both that an appropriate witness will be
available when needed and the evidence provided is
of the highest quality, is based on high-quality research and represents the current state of knowledge
about the issue in question.”

Clearly the amount of due diligence exercised will
depend on the quantum in dispute or seriousness of
the matter in order to keep costs proportionate.
These steps are important as the instructing solicitor
is potentially liable in negligence if they have not exercised reasonable care in the selection and instruction of their expert. What is interesting in criminal
matters is that the Crown Prosecution Service does
not hold a list of approved experts but recommends
contacting the National Crime Agency (NCA). It is
not clear how the NCA approves the names they hold
EXPERT WITNESS JOURNAL

Until now there has been no overall guidance on how
experts should act and be trained. In May this year
the Academy of Medical Royal Colleges published
Acting as an expert or professional witness, Guidance
for healthcare professionals. (Guidance)
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ability of healthcare experts in both criminal and regulatory settings.

(https://www.aomrc.org.uk/news-and-views/actingas-a-professional-or-expert-witness-guidancepublished/)

As well as having current experience in the relevant
field, the panel said: “It is also vital that experts
should have an appropriate understanding of their
role in the legal process and of their responsibility to
provide objective and unbiased opinion in an investigation or to the court. The panel believes that training should be improved in order to better prepare
healthcare professionals who provide an expert opinion or appear as an expert witness. All professionals
require training to practise in the fields in which they
operate, and knowledge of the standards needed to
do so. It is a notable omission that those putting themselves forward as suitable to provide expert evidence
do not need to undergo any training or accreditation
in that role.”

Professor Carrie MacEwen, Chair of the Academy of
Medical Royal Colleges, said, “Being an expert witness is an important and valuable role. It is essential
is that clinicians acting in these roles are properly
trained, fully up to date and act with complete integrity. Having this guidance endorsed by such a
range of professional bodies and supported by professional regulators is a significant step. I believe this
guidance will help ensure and maintain the required
standards as sought by Sir Norman Williams Review.”
Interestingly the Guidance followed on from the Secretary of State for Health and Social Care setting in
February 2018 the Professor Sir Norman Williams
Review which was tasked to conduct a rapid policy review into the issues relating to gross negligence
manslaughter in healthcare. The Review was published on 11 June 2018. (https://www.gov.uk/government/groups/professor-sir-norman-williams-review)
This Review made recommendations “to support a
more just and learning culture in the healthcare system” covering:
• the process for investigating gross negligence
manslaughter

The Academy of Medical Royal Colleges has now
published the Guidance and this has been endorsed
by nine healthcare professional bodies on behalf of
over 70 healthcare separate professional organisations
representing doctors, dentists, nurses, midwives,
pharmacists, allied health professionals, optometrists
and healthcare scientists. Importantly, the General
Medical Council, Nursing and Midwifery Council,
Health and Care Professions Council, General Pharmaceutical Council, General Dental Council and
General Chiropractic Council have all confirmed that
the advice set out in this guidance is consistent with
their standards and guidance as regulatory bodies.
The Guidance clearly states what healthcare professional bodies expect of their members in terms of
standards, training and behaviour when acting as a
witness.The guidance reflects good practice set out by
other bodies and highlights the legal requirements of
witnesses. However, the aspects which are original or
have been highlighted as specific responsibilities for
clinicians include:
• Healthcare professionals giving expert evidence
must hold the appropriate licence to practise or
registration and be in, or sufficiently recently be in,
practice

• reflective practice of healthcare professionals
• the regulation of healthcare professionals
The review was set up to look at the wider patient
safety impact of concerns among healthcare professionals that simple errors could result in prosecution
for gross negligence manslaughter, even if they happen in the context of broader organisation and system
failings. However, Part 8 of the Review specifically
looked at the use of expert witnesses.
Sir Norman’s panel had heard several concerns about
the quality and consistency of opinion provided by
healthcare professionals acting as experts or expert
witnesses. They were told that even finding the right
expert can be difficult. So, although the terms of reference were limited to gross negligence manslaughter, the panel heard evidence of more general
concerns about medical experts.

• Healthcare professionals who act as expert
witnesses should undertake specific training and
continuing professional development (CPD) for being
an expert witness

Medical defence organisations and healthcare
professionals raised concerns about “the use of
experts who did not have sufficient understanding of
current healthcare practice, as they had retired or
worked primarily in an area that was not directly relevant to the case under consideration. In addition,
there were concerns that in some cases experts provided opinion based on a ‘text-book’ approach, which
failed to recognise the realities of current frontline
healthcare practice.”

• The healthcare professional must have a full
understanding of the wider context of the care delivery and how it impacts on the case, including the care
delivery setting (rural, tertiary care, district general
hospital, independent sector, primary care etc) and
the historical context and circumstances if relevant
• Healthcare professionals should be able to describe
and explain the range or spectrum of clinical and/or
professional opinion on the issue in question and indicate, with sufficient reasoning, where their own
opinion fits into that spectrum

Other concerns raised were that expert witnesses did
not have an adequate understanding of the law or
their duties to the court in providing expert opinion.
There was also a suggestion of ‘expert shopping’,
seeking further views if the initial expert did not support a case. The panel said it was clear that a number
of steps were needed to improve the quality and availEXPERT WITNESS JOURNAL

• Healthcare professionals acting as expert witnesses
should make a self-declaration as to their scope of
practice, professional development, training, special
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The SFO case was that the defendants dishonestly
agreed to procure or make false or misleading
LIBOR submissions. The traders requested the
LIBOR submitters to submit false rates and the submitters in turn provided rates. The manipulation of
the rates was undertaken in order to increase the
traders' profits or decrease their losses. Acceding to
the traders' requests gave the LIBOR submitters status and standing within the bank. The traders were
able to make larger profits for their desk, ultimately
increasing their bonuses, their prospects of career advancement and their own status within the bank. The
smallest movement in the published LIBOR rate was
capable of directly affecting the profit or loss of the
bank.

interests, areas of expertise both in general and in relation to the specific case and any conflicts of interest
that could impact on their evidence
• If they are found to have provided misleading information after such a declaration, they could be liable to professional misconduct proceedings in
addition to the possibility of any criminal sanction.
After the Guidance was published, Sir Norman said,
“The review which I led into gross negligence
manslaughter in healthcare identified problems with
the expert evidence provided by healthcare professionals in both criminal and regulatory proceedings.
The review recommended the introduction of standards and better training to ensure greater consistency and higher standards in the evidence provided
by medical expert witnesses.The important work
taken forward by the Academy of Royal Medical Colleges, which has been agreed with organisations
across the profession, is a major step forward in delivering this recommendation.”

The SFO identified some 120 dodgy requests from
traders to get the rate they wanted for example: "1350
contracts. We need high one month, we need to get
kicked out, 1350 eurodollar contracts"; and "Tell PJ
to keep LIBOR low” and "We see three month
LIBOR at 5.2225. Anything above that would be
great".

All healthcare practitioners should read the Review
and Guidance if they are expert witnesses or are considering becoming an expert. It is essential that experts follow the Guidance for if they are in breach,
there could be serious consequences. Professional
training as an expert witness is at the heart of the
Guidance.

The central issue for the jury was dishonesty. Rowe
was called by the SFO to assist the court on the
complexities of LIBOR and the banking system.
For the Appellant, Mr Allen QC submitted that
Rowe's conduct fell far below the standards expected
of an expert witness in many different ways. Rowe
had given expert evidence in two previous LIBOR
trials and the prosecution had spent some £400,000
in payments to him. At the original trial, in the absence of the fresh material available at the retrial, the
Appellant's counsel had been inhibited in his ability
to cross-examine Rowe as to his credibility or expertise. That picture had been radically altered by the
fresh material at retrial. It was clear that Rowe's failings as an expert were extensive; thus: "....he had
signed documents stating that he had complied with
his duties when he knew he hadn't; he had failed to
report with any detail or accuracy as to how he
reached his opinions; he secretly consulted with a
number of undisclosed advisors; he blatantly disregarded the directions of a trial judge during the
course of a criminal trial; and he knowingly gave evidence about matters outside his area of competence.
These are deeply troubling failings that bring the system of justice into disrepute... "

When will they ever learn? The Pabon trial
Yet again experts need to learn that their duty is to
the court and that they must stay within the area of
their expertise, Lord Justice Goss said this in the
judgement in R v Pabon [2018] EWCA Crim 420
Court of Appeal, Criminal Division last month. He
went on to say the sole test for the Court of Appeal
when deciding whether to allow or dismiss an appeal
against conviction is whether that conviction is unsafe.
Pabon’s appeal was dismissed but there are lessons for
experts and lawyers.
The Appellant, Alex Pabon, together with a number
of co-defendants, faced a Count of conspiracy to defraud, alleging that they dishonestly rigged LIBOR.
Few had heard of LIBOR before the case thinking it
perhaps a mispronounced opposition political party
but is it vital in the pricing of money.
Goss LJ helpfully explained the term LIBOR for the
uninitiated. “LIBOR is the shorthand for the "London Inter-Bank Offered Rate". It is a global benchmark interest rate for many types of financial
transactions. LIBOR is set in London and is based on
the rate of interest banks charge one another for loans
of funds or, put another way, the interest rate at which
banks could borrow money from each other on a
particular day.”

Not the sort of expert any lawyer would be too
pleased with, especially having paid hundreds of
thousands of pounds for the evidence. The fresh material would have permitted devastating cross-examination at the trail. It did do just that at the retrial.
The duty resting on an expert witness is so fundamental that where it is abused, the entire process is
affected: "....It leads to the peculiarity of a trial in
which the prosecution seeks to prove the dishonesty
of a defendant and in order to do so calls a dishonest
expert as an essential building block of their
case. ..There may be circumstances in which that
state of affairs does not impinge upon the safety of
the conviction. But this was not one of them."

The Appellant was sentenced to 2 years and 9
months' imprisonment. The sole focus of the appeal
concerned the conduct of an expert witness, called by
the SFO, Mr Saul Haydon Rowe. Goss LJ said “At the
retrial and following cross-examination on new material, not available at the Appellant's trial, Rowe fared
disastrously.”
EXPERT WITNESS JOURNAL
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in progress". Rowe would of course have known that
he would face cross-examination the next day.

Goss LJ went on to say “For the SFO, Mr Hines QC,
after (if we may say so) a somewhat grudging concession as to Rowe's failings in his skeleton argument, accepted that Rowe had not complied with his duties as
an expert. The SFO had itself had no inkling of
Rowe's want of expertise (other than his lack of trading experience, known to all at the trial); this was his
third "outing" in LIBOR trials. That said, Rowe's evidence went to largely agreed background matters…The single issue at trial concerned the
Appellant's dishonesty…”

The retrial saw dramatic developments concerning
Rowe's evidence. Rowe provided e-mail correspondence revealing that Mr Dominic O'Kane, a partner
at Rowe's firm and a part-time Professor of Pricing
and Risk Financial Derivatives, had been responsible
for drafting sections of Rowe's report. This was not
previously known. Prior to April 2016 Rowe had
sent excerpts of the case papers to others without
telling them about the trial nor explaining to them
the caution which they should exercise in expressing
an opinion.

In February 2014, Rowe was instructed by the SFO to
provide an expert report "explaining the workings of
an investment bank, inter-dealing brokerage and related financial instruments and trading terms used by
individuals within these institutions". As background,
Rowe was informed that the SFO was investigating
allegations that "between 2005 and 2010, LIBOR was
dishonestly manipulated across a number of different currencies and tenors".

In the month prior to his giving evidence in the 2016
trial, much like a phone addicted teenager, Rowe had
exchanged around 90 text messages with other
experts, as well as numerous emails. A remarkable
feature of the newly disclosed material was the revelation that at the conclusion of the first day of his
evidence at the trial and having been expressly
warned by the Judge not to discuss his evidence until
it was concluded, Rowe went on to do just that.

In March 2016, the defendants in the trial sought a
pre-trial hearing to exclude or restrict Rowe's
evidence, on the ground of lack of expertise.
Although it was accepted that Rowe had some general banking experience, it was contended that he
had no direct experience of interest rate derivatives
trading, cash trading or making LIBOR submissions.
His evidence ought to be restricted to the "core" of his
report, covering the structure of banks, financial concepts and an overview of the relevant financial instruments in the case. Rowe, it was submitted, should
be prevented from giving "inadmissible evidence as
to the permissible approach to the LIBOR-setting
process, the permissible extent of communications
between traders and LIBOR submitters, or whether
conduct of any kind is or could be regarded as being
dishonest".

Inevitably, Rowe was subjected to damaging and unfortunately amusing cross-examination at the retrial
on this rich seam of material, including his duties as
an expert and the declaration in his report, required
by the Crim PR.
" Q: Are you really saying that when you signed off
the declaration which I suspect is in standard form,
you hadn't in fact read either the CPR or the booklet?
A: I don't think I could have read them fully....
Q: Did you read them at all?
A: I'm pretty sure that I glanced at something."
There were further beam me up Scottie crossexamination moments dealing with Rowe's expertise
including:

Goss LJ said ”Rowe was not competent to provide
opinion evidence on such matters. He had never
worked as an interest rate derivatives trader, a cash
desk trader or a LIBOR submitter and appeared to
have no direct knowledge of the LIBOR submission
process. He had not worked as a trader of any kind
since 2000 and, from 2005 onwards, had acted as a
professional expert witness on general banking disputes. Particular exception was taken to various
Powerpoint slides.”

" Q: What you did in 2016 was to start pinging out
emails and texts to people, passing on the material
you had been provided with by the SFO and saying
to people: can you help me to understand it because
I don't understand it? That's what you did isn't it?
A: So what else am I supposed to do as an expert?
Q: Say it is not my field; I cannot give you an expert
opinion; you the SFO should go and speak to someone else.

At the trial, Rowe gave evidence in April 2016. He ran
a company providing expert consulting and testimony in banking cases. He had worked in the finance
industry between 1989 and 2000. He gave evidence
concerning various banking terms and concepts. He
was asked to comment upon e-mails sent between the
defendants and the terms used in those e-mails. He
utilised slides to demonstrate concepts such as the interrelationships and functions of various desks in
banks and the categories of trader and the financial
instruments within which they were concerned.

A: I think I have had conversations with the SFO to
check that they know that I am not a STIR expert. "
The Judge's summing-up at the retrial was telling as
to Rowe's evidence, in an extended passage early in
his summing-up:
"Despite that catalogue of experience, you may have
formed a judgment that he knew very little about the
duties of being an expert......he seems to have been
perfectly content to sign a standard declaration in
which he declared that he had read the Criminal Procedure Rules which govern his conduct as an expert,

Before leaving Court on the 13 April, the trial Judge
gave Rowe the usual admonition, "You know not to
talk about this case to anyone whilst your evidence is
EXPERT WITNESS JOURNAL
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both before trial and in giving evidence, and the
booklet on his duties of disclosure without doing anything really to familiarise himself with either of those
documents. It will be for you to judge whether he has
in fact given expert opinion which falls outside his true
expertise. Any expert is entitled to research a topic on
which he is to give evidence and obtain the views of
others, including work colleagues, about it to enhance
his opinion, so long as he records where he went for
that advice and so long as it is to enhance an expertise
he already has, rather than to become an expert on a
subject where he has no knowledge whatsoever.”

Dr Khalid Binymin
Consultant Rheumatologist
Hononary Lecturer at Liverpool University
MBChB, FRCP, MSc
Consultant Rheumatologist and lecturer. I have over 25 years
experience as a doctor. I am the author of two published medical
books and the rheumatology chapter of the masterclass book for the
Royal College of Physicians. Appointed as the Royal College of
Physicians Tutor, Honorary lecturer at Liverpool University.
I ran various nationwide training courses. Research areas
include; SLE, fibromyalgia, rheumatoid arthritis, Psoriatic arthritis,
mechanical trauma and back pain. Medicolegal reports have been
written for most legal firms in the north west region with great
emphasis on punctuality and quality. Personal injury, ill health
retirement and medical negligence is major area of work.

So lawyers need to be very careful in selecting experts
who are appropriate to the issues in dispute and have
training in the basics of law and procedure as
relevant to experts and their duties.

Contact
Renacres Hall Hospital
Renacres Lane, Halsall
Nr. Ormskirk, L39 8SE
Area of work: Nationwide
Tel: 01704 841133
Mobile: 07939 540 839
Fax:01704 842030
Email:
kbinymin2012@yahoo.com
or kbinymin@nhs.net

Mark Solon
10 September 2019
Bond Solon is the UK's leading Expert Witness
Training Company and since 1992 have trained
tens of thousands of expert witnesses. In this time
we have been at the forefront of improving the
standards of expert witnesses in the UK and
worldwide through the provision of knowledge and
skills based learning and qualifications.
www.bondsolon.com

Need an expert report?
Any area of expertise in England,
Ireland, Scotland or Wales
Please call our free searchline
on 0161 834 0017

Mr Philip Coleridge Smith
Reader in Surgery, UCL Medical School
DM MA BM FRCS
Areas of expertise;
Peripheral vascular disease, venous disease including varicose veins, deep vein thrombosis,
post-thrombotic limbs, venous ulcers.
Ultrasound examination of the peripheral vascular system, surgical treatment of vein
problems, laser treatment and radiofrequency ablation of vein problems.
Membership, Fellow Royal College of Surgeons
Training, Oxford University Medical School
Contact Details
Tel: 0870 609 2389
Mobile: 07850 232525
Fax: 0872 111 7042
Email: p.coleridgesmith@adsumhealthcare.co.uk
Website: http://www.ucl.ac.uk/~rehk999/
Address
British Vein Institute
24-28 The Broadway, Amersham HP7 0HP
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Low Speed Impacts
Low speed impacts tend to be those which occur
under 16 kmh (10mph). There is often very little
damage, if any, caused to either a Plaintiff ’s or Defendant’s vehicle. The most common type of low
speed impact claim is where a Plaintiff ’s vehicle has
been struck in the rear and the most common type of
alleged injury is neck injuries (whiplash). From the
Defendant’s perspective, if there is no doubt that an
accident occurred as alleged, the most common defence is that the accident/collision occurred at such a
slow speed that no injury could have occurred (a
minimal impact defence). Such claims would fall into
the category of opportunistic or exaggerated.

Plaintiff ’s vehicle at a speed of less than 10mph. The
repairs to the Plaintiff ’s vehicle costs approximately
€500. The Plaintiff claimed that the accident worsened her existing degenerative changes in her spine,
underlying psychological vulnerability and caused
damage to her teeth. Mr Justice Keane was satisfied
that the Plaintiff was a sincere and truthful witness.
He accepted that the Plaintiff had developed chronic
pain syndrome, for which the prognosis was uncertain and awarded damages for past and future loss.
People who pursue claims for personal injury must
be tested on their evidence. However, there is no
guarantee that a judge will dismiss a claim if the
accident occurred at a low speed. The Plaintiff ’s credibility is key.

Whilst CCTV and expert evidence from motor
assessors and medical professionals is important
when defending these claims, the Plaintiff ’s credibility is crucial and their evidence should be tested
before the Court. This would include asking a Plaintiff to describe the accident and impact; when did
their injuries first manifest themselves; when did they
first seek medical treatment and so on. A background
search of the Plaintiff to include social media searches,
a review of newspaper articles as well as investigate
other claims made by the Plaintiff, should be carried
out.

For further information in relation to this matter,
please contact Kate Marrey (Partner), Brian Connolly
(Solicitor), or your usual AMOSS contact.
www.amoss.ie

In a recent High Court case, Mr Justice Twomey
dismissed a claim for whiplash arising from an
accident in which a Defendant delivery truck driver
collided with the Plaintiff ’s vehicle in a service area
at the back of Galway Shopping Centre on the 9
November 2013. The Plaintiff alleged that the accident ruined his life because he later suffered a heart
attack, depression, anxiety and nightmares. The
Court heard that the Plaintiff ’s vehicle had minor
damage, costing just under €2,000 to repair. When
initially examined by his GP the Plaintiff had stated
he had a good range of movement in his neck and
back. Almost 4 years later when examined by a medical expert instructed by the Defendant, the Plaintiff
reported that his life had been ruined by the accident.
The Judge was satisfied that the accident had occurred as alleged and awarded the Plaintiff €2,124
for the damage but dismissed the claim for personal
injury adding “Claims such as this, seeking damages
for alleged life changing injuries resulting from
minor accidents, bring the whole system of personal
injuries litigation into disrepute”.

Mr Stephen McLoughlin
Consultant Orthopaedic and Trauma Surgeon
Mb ChB, FRCS(Ed), FRCS (Orth),Dip Orth Bio
Mr Stephen McLoughlin is a Consultant Orthopaedic and Trauma
Surgeon based in Blackpool and Manchester with outreach clinics in
Lancaster, Preston, Bolton, Blackburn and Warrington.
His specialties include:
• Orthopaedic surgery
• Trauma / accident related injuries
• Upper and Lower Limb Orthopaedic injuries and complaints
• Shoulder / Elbow / Wrist and Hand Injuries
• Lower Limb complaints including Hip / Knee / Ankle / Foot
• Hip and Knee Replacement surgery
• Neck injuries
• Back injurie.
• Medical Negligence

However, even if the Court accepts that an accident
occurred at a low speed, there is no guarantee a claim
for personal injury will be dismissed. In June 2019,
Mr Justice Keane awarded a Plaintiff €85,000
general damages for injuries sustained arising from a
road traffic accident which occurred when the
Defendant’s vehicle collided with the rear of the
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Mr McLoughlin's specialist interests are in arthroscopic surgery of the
ankle, knee and shoulder, along with upper and lower limb surgery
including hip, knee, ankle and shoulder, trauma and primary and
revision joint replacement surgery.
Contact: Tel: 01253 763 535 Fax: 01253 699 555
Email: nwmedreps@cumberlandmedical.co.uk
Cumberland House, 1 Cumberland Avenue, Blackpool, FY1 5QL
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‘All Art is Theft’ – Pablo Picasso
(misquoted)
“We saw it as a perk of the job; we were merely stealing from the dead”. This was from
one of the ‘Cols Rouges’, the society of auction house porters at Hotel Drouot, the
principal Paris art and antique auctioneers, on trial in March 2016. The ‘cols rouges’
soubriquet came from the red trim on the collars of the porters’ black uniforms, which
they wore with white gloves. He was accused, along with 42 of his fellows and 6
auctioneers, of systematically stealing thousand of items worth millions of euros, most
from deceased estates where detailed inventories did not exist – the pieces disappeared
at the time that the houses were being cleared. If the non-appearance of an item at the
auction rooms was queried, it miraculously re-appeared.
Those pieces included many items from the estate of
Marcel Marceau, the world famous mime, who died
in 2007 leaving a tax debt of several million euros –
his daughters were livid when it came out in court
that many of his personal effects had been purloined
by the porters, including personal items from a trunk.
Two pieces of furniture by the Art Deco designer
Eileen Gray disappeared from her estate for three
months in 2006 and then turned up at auction,
where they made a combined total of over 1,000,000
euros. One porter said that they had no idea of the
value and that the items were to have been “hauled
EXPERT WITNESS JOURNAL

away by the rag and bone man”. Other thefts included a Ming porcelain plate which fetched 325,000
euros, sketches by Picasso and a Marc Chagall oil
painting.
Talk was of a “near-mafia” system and a practice
which had become “habitual, even institutional”. As
well as stealing complete items, part of an object
would temporarily disappear, be sold at auction
cheaply as it was not complete and be sold subsequently at a much higher price with the missing piece
restored.
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ably more, probably at least £10,000,000 ‘Poppy
Flowers’ by Vincent Van Gogh has been stolen twice;
the first theft was in 1977 when it was stolen from a
museum in Cairo and was recovered in 1987 in
Kuwait. In 2010 it was stolen from the same museum
and has yet to be recovered. Given its current estimated value of $55,000,000, perhaps the reward of
$175,000 was just not enough. As a known work of
art which is not difficult to find an image of, it could
not be sold in the auction market and is likely to grace
some billionaire’s wall for the time being - if not stored
away for now.

The investigation had begun in 2009, chasing a
Gustave Courbet painting that had disappeared in
transit in 2003. After 147 raids and the discovery of
nearly 6,000 stolen items, estimated as weighing
over 250 tons, the arrests were made. 30 of the
porters, together with three of the auctioneers, were
sentenced to up to three years in jail with eighteen
months suspended, and each fined 60,000 euros,
except for the auctioneers, who were each fined
25,000 euros. The ‘Cols Rouges’ were disbanded.
I could not help recalling that, when I worked in the
London auction rooms many years ago, it was on the
grapevine that one porter retired as the owner of
eleven houses, but of course that could never be true!

How much is a target due to minimal security?
Security is always a headache, particularly for
museums with limited budgets, but churches have to
be on the lookout for thieves on a continual basis,
particularly if the church is the custodian of a valuable painting. Italy has a large number of such lucky
churches, so it was fascinating to read in March this
year of a church in Castelnuovo Magra, Liguria,
where a gang of thieves thought that they had stolen
Pieter Breughel the Younger’s ‘The Crucifixion’,
worth 3,000,000 euros. After a tip off, a copy of the
painting had been swopped by the police for the
original and secret cameras installed to catch the
thieves in the act. This ensured that the real work was
not damaged in the smash and grab lunchtime raid.

How much art is stolen to order? How much is a target due to minimal security? How does the law differ
from country to country in connection with legal
ownership? When does stolen art become cultural
appropriation? Let us dig deeper.
How much art is stolen to order?
The FBI reckon that about $6 billion worth of art and
antiques is stolen worldwide every year. Other opinion puts this closer to $8 billion. That’s more than
50,000 individual pieces. London alone accounts for
about £500,000,000 each year. It is the third highest
grossing criminal activity after drugs and arms dealing. The recovery rate is as low as 1.5% according to
the Art Newspaper, others putting this up as high as
10%. However you look at it, it is low by any standards. London is a centre for stolen art as it is one of
the centres of the global art market and moving art is
commonplace. Nearly 50,000 are directly employed
in the art and antiques market; it is reckoned that the
UK has a 21% share of a $56 billion per year global
art market.

Several thefts from museums are inside jobs, particularly as many are from the archives and involve items
on which research may yet need to be carried out.
The loss may not be detected for years and even then
may not be reported. The Victoria and Albert Museum in London became aware that trays of coins
were being borrowed “for study purposes”, the most
valuable then removed and replaced with forgeries. A
few years ago, the FBI discovered that pages stolen
from books in the Vatican Library had been removed
by an American professor who had been working
there on secondment.

Given the sums involved, it is hardly surprising that
stolen art is used as a currency to fund drugs, arms
and terrorism. If you want to buy a £2,000,000 house,
there will be weeks of paperwork and checks and balances. If you want to buy a £2,000,000 work of art,
the entire transaction could consist of a telephone call
and a money transfer. No wonder central government want to introduce more regulation.

In a private home, apart from arranging adequate
insurance, the main purpose would be to stop art
being stolen in the first place. Most would cavil at a
£10,000,000 painting hanging on the wall and not be
prepared to pay for the alarms and additional security that would now be mandatory. Indeed about 30
years ago I became involved in a minor role with advising a private client on the sale of ‘The Opening of
Waterloo Bridge’, the last major painting by John
Constable, exhibited at the Royal Academy in 1832. It
had hung over the fireplace in the living room of a
manor house until the point that it was on loan for
six months in the year, principally in the USA and
Japan, and was bought by the Tate Gallery as a private treaty sale. My clients bought a slightly later 19th
century view of St Pauls from the river to replace it,
costing five figures rather than seven or eight and
everyone could relax.

But to return to the question. Most thefts are for a
quick sale, involving pieces that are easy to sell on
without detection. The more valuable works of art are
less frequently targeted as their theft will often engender a great deal of money and resources spent on
recovery and it would need a rich individual to buy a
work known to be stolen which could never be put
on show outside their own property and even then
with extreme caution.
On 1st January 2000 two thieves stole Paul Cezanne’s
view of ‘Auvers-sur-Oise’ from the Ashmolean Museum in Oxford, after breaking through a skylight,
climbing down a rope and deploying a smoke bomb
to cover the CCTV cameras. The painting has never
been recovered and the police consider that this was
stolen to order. It was considered in 2000 to have a
value of about £3,000,000; now it would be considerEXPERT WITNESS JOURNAL

How is good title to a work of art gained?
What if it is stolen? Common law in the United
Kingdom states that you cannot acquire good title as
the buyer if the seller never had it in the first place. In
Europe civil law is what is relevant and whether or
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KODE Museum; more were stolen in 2013. In 2012
a jade bowl and a porcelain sculpture were stolen
from the Oriental Museum at Durham University
and 18 items, including Chinese jades from the
Fitzwilliam Museum in Cambridge. In 2015 22 further items from the Summer Palace were stolen from
the Chinese Museum at Fontainebleau; this was a targeted theft as the other 1,500 rooms in the chateau
were ignored.

not an item was bought in good faith. This might also
go part of the way to explaining why a third of all
paintings recovered after being stolen in the UK are
found abroad.
There is also a special time limit in the case of theft as
covered by the Limitation Act 1980. Under actions
founded on tort, title to a converted chattel by the
former owner is “extinguished”. But when theft is
involved, different rules apply.

Chinese billionaire art collectors now outnumber
their American counterparts and, in the opinion of
the Art Loss Register are the main buyers of Oriental
art stolen from western museums. The Register
notes: “There is also a widely held view that these
pieces are not legitimately held in the West so there is
nothing wrong acquiring them if they have been
stolen from a western museum”.

How does the law differ from country to country in
connection with legal ownership?
The Chinese government has, for a number of years,
attempted to claim back any of the art and antiques
looted from the sacking of the Summer Palace by
British and French forces in Beijng in 1860 and occasionally put up for sale in the West. Many of the artworks, including porcelain, jade, gold objects and
textiles, are now found in 47 museums around the
world. Many have ended up at the Chinese Museum
in the Palace of Fontainebleau, established by the
Empress Eugenie to display these new acquisitions.

When does stolen art become cultural
appropriation?
Probably the best known example of cultural
appropriation is the Elgin marbles, removed from the
Parthenon in Athens in the early 1800s and sold to
the British government, who donated them to the
British Museum in 1817. The museum has categorically refused to return them. At least they have been
conserved for future generations to enjoy, wherever
their location.

In the 19th century, nothing could be done to reclaim
the stolen items, but the Chinese government now
wishes to bring back to the country those pieces that
were regarded as amongst the best examples of Chinese art and craftsmanship. 7 statuettes from the Garden of Eternal Spring have been returned. 7 of 21
columns on show at the KODE Art Museum in
Bergen, Norway were returned to Beijing University
in 2014 as part of an agreement with a millionaire
philanthropist.

A continuing controversial area is the theft by the
Nazis of art and antiques from German Jews. Hermann Goering hand wrote a catalogue of his large
collection of art. This list includes details of Jews and
others from whom the works were bought for minimal amounts or confiscated and where they were
sent. The first entry dated April 1933 records the purchase of a Jacopo de’Barbari oil on wood, bought in
Rome for 12,000 lira. Details of 1,375 paintings follow.
Most of the works were gathered at Carinhall, a hunting estate outside Berlin. There were paintings by
Monet, Van Gogh, Renoir, Corot, Rubens, Botticelli,
Tintoretto and a large group of Lucas Cranachs. It is
a fascinating insight into the changing taste of someone known for his brutality. In his hunting lodge the
haul was carelessly displayed, without any consideration for presentation. The record stops suddenly in
spring 1944. At the end of the Second World War the
collection was packed into vans and Goering blew up
Carinhall behind him as he left to flee south. Allied
soldiers recovered the hoard in Bavaria. In 1945 the
New York Times estimated the value of the works at
$200,000,000. On the witness stand at the Nuremberg Trials Goering said “I admit I had a passion for
collection. And if they were to be confiscated, I
wanted my small part”. The Reichsmarschall later
took a cyanide pill before he could be hanged.

From time to time, an artwork is brought forward
that has been in the possession of the descendants of
one of the soldiers at the Summer Palace in 1860.
However, when such items have been entered in auctioneer’s catalogues, the Chinese authorities have
been in touch and the lot then removed from sale.
Currently salerooms will not accept antiques with
such a provenance.
The state-run China Poly Group, which includes the
world’s third largest auction house, and specifically its
subsidiary Poly Cultural & Arts Co Ltd follows a programme which is dedicated to locating and recovering lost art. In 2009 a delegation was despatched to
the West to locate looted Chinese art in museums
around the world. Their main aim is to recover the 12
bronze zodiac fountain heads from the Summer
Palace. Some have been bought back at auction, including two by a Chinese buyer in 2009 who refused
to pay: the heads were then donated to China. Four
of the heads remain undiscovered.
And it is not only the Chinese government that wishes
to claw back its heritage. There is a new layer of Chinese super-rich collectors, thought by many experts
to be behind recent thefts. In 2010 a gang broke into
the Chinese Pavilion in the grounds of Drottningholm Palace, Sweden and stole pieces including a rhinoceros horn chalice, a green soapstone sculpture, a
muskwood plate and a bronze teapot in just six minutes. In the same year 56 pieces were stolen from the
EXPERT WITNESS JOURNAL

During the time that the Nazis were in power, they
systematically plundered art and cultural property
from every country that they occupied. Organisations were specially formed to determine which
public and private collections would be most
valuable. Some were earmarked for Hitler’s
Fuhrermuseum at Linz in Austria, which never came
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to fruition. Hitler believed that much of the finest art
in the world belonged to Germany and had been
taken during the Napoleonic and First World Wars.

Andrew Acquier, FRICS

For 45 years after the war, the Goering catalogue was
in the hands of Rose Valland, who was a volunteer at
the Jeu de Paume museum in Paris and made overseer during the Nazi occupation. The Jeu de Paume
became a warehouse and a transit place for French
art, particularly work that had been in Jewish hands,
on its way to Germany. Goering visited the museum
on 20 occasions to select 594 items for his own collection. The best was supposed to be reserved for Hitler
and his cronies had the run of the rest. Some items,
felt to be “degenerate”, were burnt, including works
by Picasso, Braques and Dali. Just before 1 August
1944, Valland informed the Resistance of the last train
bound to Germany to carry French art; the train
made it no further than a yard just outside Paris. The
book written by Valland about this entitled ‘Le Front
de L’art’, was used as the basis for the 1965 film
starring Burt Lancaster ‘The Train’. In the 2014 film
‘The Monuments Men’, Cate Blanchett plays the
character of Claire Simone, which is loosely based on
Valland. That film dramatizes the efforts of the Allies
in 1944 and 1945 in finding and saving art and
cultural items before the Nazis could destroy them.

CHARTERED ARTS SURVEYOR
Andrew Acquier FRICS has been working as an independent
valuer since 1982, specialising in fine art and antiques.
Instructions for probate, divorce settlement, tax/asset and
insurance valuations as well as expert witness work are
regularly received from solicitors and other professionals.
Andrew has many years experience of compiling reports
for litigious cases, several of which have necessitated a
subsequent court appearance as an expert witness to argue
quantum. Divorce valuations are a speciality, usually as Single
Joint Expert. He is an Affiliate Member of Resolution. Work is
carried out throughout the UK and abroad.

23 York Street
Broadstairs
Kent
CT10 1PB
Tel: 0207 353 6440
Mobile: 07787 518 861
Email: andrew@andrewacquier.co.uk
Website: www.andrewacquier.co.uk

Valland spent the rest of her life looking for pieces
that had not been returned to their rightful owners,
searching museums for pieces, particularly in Eastern
Europe. It is not known exactly how the Goering catalogue ended up in her possession, but it turned up
in one of approximately 1,000 boxes that were passed
to the French Ministry of Culture just before her
death in 1980.

Jews, who were forced to pay out of their own
pockets for their movement into ghettos and later to
the concentration and extermination camps, primarily Auschwitz and Sobibor.
Some Jewish art dealers manged to sell their businesses to non-Jewish trustees, but many fled to the
UK or the USA, either abandoning their art in Holland or selling them to raise money for their escape.
Assets left behind were seized by the Nazis, with the
excuse that they were enemy property. Many ended
up in the hands of Hitler or Goering. There were
also a large number of suicides with the property of
those who took their own lives confiscated and sent
to Germany.

Despite all the efforts there is still a great deal that has
yet to be returned to its rightful owners. And the state
is not always as helpful as it might be. Let us look at
the Netherlands, where there are tens of thousands of
works of art, worth unofficially up to 600 million
guilders, that are held by the Dutch government and
in museums. It is unlikely that they will ever give
many of them back.
Early in 2017 Bergkerk Cathedral, Deventer in Holland held an exhibition of 75 works of art stolen from
the Jews. One of those involved was Professor Rudi
Ekkart, who runs the Origins Unknown Agency dealing with looted art in Holland.

During the war, the Allies decided to return all plundered property to its country of origin, without compensation to the then-current owner. In 1945 the
Dutch government set up the Netherlands Art Property Foundation (SNK) to deal with this and anyone
who was aware of artworks being stolen from their
family could fill out a form. This was partially successful with many items being returned, but it still left
tens of thousands of artworks in the hands of the
Dutch state authorities. The SNK was dissolved in
1957 and the responsibility passed to the Ministry of
Education, Culture and Science. In the 1970s the
ministry decided to sell many works and the proceeds
went to the state.

Holland was the home to a large number of art dealers, particularly in Amsterdam, many of whom were
Jews who had settled there from Germany after suffering anti-Semitic persecution in Germany. Holland
was neutral and felt to be democratic. There was a
global depression and prices were relatively low, so
some large collections were put together. In 1940 the
country was overrun in four days, with no time for
many to flee. Many Jews had to give up their art at
bargain basement prices. During the next five years,
thousands of paintings were moved to Germany, most
confiscated or extorted from the Jews. An institution
named the Liro Bank handled the sale of looted Jewish property, using the money gained to deport the
EXPERT WITNESS JOURNAL

At the end of the 1990s, with fresh international
pressure to return art to its former owners, the
Dutch government began to establish commissions,
including the Origins Unknown Agency, to follow
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including a Derby figure of Neptune with his trident
intact, George III wine-related silver with several sets
of bottle tickets, my favourite being bucolic cherubs
astride barrels, and small pieces of William IV mahogany furniture, including side tables and a set of
dining chairs. All gone. The thieves had drunk most
of the whisky and brandy and spilt what was not guzzled on to a favourite Heriz rug. Larger pieces, such
as the dining table and sideboard were still there, as
the object, once the keys of the car had been found,
was to take only what was readily portable. You will
have noted that I have not mentioned the theft of any
pictures. Pictures are the least likely items to be stolen
as they are so easily identifiable. Burglars take the
pieces that they can sell on easily; this includes jewellery, silver and clocks.

new lines of enquiry. One discovery was that many
items that were supposed to have been returned were
still in the possession of the state. In many cases the
Netherlands government had demanded payment of
the amount that they had been obliged to pay to reclaim the works from Germany. However there have
been some happier results. In 1942 Friedrich Gutmann was forced to sell his art to German dealers. He
and his wife, both converted Jews, died during the
war, he in Theresienstadt, she in Auschwitz. The entire collection was returned to the Dutch government
after the war had ended. The two Gutmann sons
went to court to regain possession of the works. In
1952 the court ruled that the collection should be returned on condition that the sons pay the amount
their father had received from the Germans. In 2002
the public commission ruled to return the collection
to the family without them having to pay after a
further 50 years of upset.

This might well have been the end of the matter. I’d
moved on, I had my money from insurers, the car
was discovered in a supermarket car park outside
Portsmouth about 6 weeks later, the odometer indicating that it had been driven there and abandoned
immediately after Midhurst. There it sat until someone working at the supermarket thought to inform
the police, possibly as the car had by now been
vandalised. Fortunately, the car insurers also paid out.

My own experience of stolen art
Which leads me to my own experience of stolen art
and antiques, perhaps not as high value, but nevertheless profoundly upsetting for a number of reasons.
It was February 1992 and I had been living in a house
just outside Midhurst in Sussex since 1988. It was a
1950s detached building set on a bank above the road
with the Cowdray Park golf course about a 5 iron
away across the lane in front with the playing field of
the local school behind beyond a brick wall. A shared
drive with the house next door ran up a shallow
incline.

Some months later I received a letter inviting me to
attend at an address close to Brighton to examine the
contents of what turned out to be two sizeable warehouses - with a view to identifying any of my stolen
items. A gang of alleged burglars had been arrested
and all the items then in their possession confiscated
until it could be proved, one way or another, that
these were indeed stolen items. The police believed
that this was a gang that had been responsible to a
spate of burglaries in Surrey and West Sussex over
the last two years.

I had been in New York getting my engagement proposal accepted in the Rainbow Room – so I was
shocked to hear on landing back in London that my
home had been burgled and that my Audi had been
stolen as the getaway vehicle; my neighbours had reported the break-in. I discovered a jemmy in the vegetable patch and footprints through the vegetable
patch leading to the rear wall. A visit to the local
police station was the occasion for me to be cross-examined and made to feel that I was the mastermind
who had planned everything, ensuring that I was out
of the country whilst the crime was being committed.
I had carefully handled the jemmy to ensure that any
fingerprints were not compromised and presented
this to the police, but they showed a complete lack of
interest in pursuing the matter and were not prepared to revisit the house to take details of the footprints.

Unfortunately, I could not find any of my previously
prized antiques, but I was professionally interested to
note that there were several examples of the same
item of ceramic spread around the viewing areas. In
particular I saw 5 different examples of the Royal
Doulton figurine ‘The Old Balloon Seller’, which portrays a seated woman in an apron holding a bunch of
balloons. I spoke to the man in charge. “How does an
owner prove that it was that particular ‘Old Balloon
Seller’ that was stolen from them and not another example?” He explained that it would need an owner to
identify a number of items as their own and produce
some proof as to that prior ownership. All fair and
good. “So, what happens if you have enough positive
identification to convict based on, say, 10% of the total
number of items in the warehouses? Who is the legal
owner of the remaining 90%?” “If we cannot prove
otherwise, that 90% remains the property of the accused.” So, following a term in prison, a proven criminal could come out of jail, sell those items and pocket
the money.

Fortunately. the insurers were much more objective
and the loss adjuster who came to visit me was happy
to agree fair values on all that had been lost. I had
photographs of all my possessions and, in most cases,
original receipts from auction rooms and dealers that
helped build a picture. Art surveyors/antique valuers
are not allowed to insure at replacement levels as we
are expected to replace at auction, but the adjuster
appeared to appreciate that I was approaching the
claim realistically. What hurt most was that I had been
building collections of 18th century English porcelain,
EXPERT WITNESS JOURNAL

The question then is - how does Double Jeopardy
apply? This prevents a person from being tried again
for the same crime. Has the law changed since 1992?
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Yes, it has for murder, but does not cover burglary,
which is considered a lesser offence. The 2003 Criminal Justice Act does allow for a retrial if new evidence,
in the form of DNA, fingerprints or compelling new
evidence, is brought forward, as instanced in the case
concerning the murder of Julie Hogg in 1989 by
William Dunlop, who was finally convicted in 2006.
Importantly, the Director of Public Prosecutions must
personally consent to an investigation being reopened. Perhaps the law will change in due course,
but currently it appears that the criminal can openly
sell what the law cannot prove does not belong to
him, whatever the circumstantial evidence may seem
to imply.
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Become a Mentor – We will work with Medico legal experts with a mature
practice who can help to develop the next generation of medico legal experts,
whilst still growing their own practice and increasing their own revenue.
Email: enquiries@mlas.co.uk Telephone: 0114 2455423 Twitter:@MedLegAdmin
Web: www.linkedin.com/company/mlas - Medical & Legal Admin Services:
Registered address: Haywood House, Hydra Business Park, Nether Lane, Sheffield, S35 9ZX.
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Katy Perry Flame’d: Dark Horse
infringes Joyful Noise Copyright
A nine-person Los Angeles jury has found that Katy Perry’s 2013 song Dark Horse
infringes the copyright in Marcus Gray a.k.a Flame’s 2009 song Joyful Noise. The copyright
infringement claim concerned the beat and opening instrumental riff of Flame’s Joyful Noise.
millions of views and streams Joyful Noise had on
YouTube and Spotify.

Copyright Infringement – Not just noise
The riff is a single bar comprising of 8 notes – CCCC
BBB A – of an A minor scale. Flame alleges that this
is the “hook” of his song. A hook refers to a short riff
or phrase used to make a song appealing and to catch
the ear of the listener.

Joyful Noise was also described as a “Christian rap
song”. As Michael Kahn, Flame’s attorney put
humorously, “they’re trying to shove Mr. Gray into
some gospel music alleyway that no one ever visits”.
Kahn also pointed out that Katy Perry began her
career in Christian music.

In the background of the verse of Katy Perry’s Dark
Horse, Flame alleged, was a similar descending pattern comprising 8 notes – DDDD CC B E – of a B flat
minor scale.

Lessons in Copyright
The case is indicative of a global trend towards protecting the rights of copyright owners from a wholistic
approach to the work. The scope of what constitutes
infringement, at least in relation to musical works, has
been broadening since the Estate of Marvin Gaye took
on Robin Thicke’s Blurred Lines in 2015.

The chord progression, melody and lyrics of the two
songs differ. Expert evidence led by Katy Perry’s
lawyers made efforts to differentiate Dark Horse
from Joyful Noise on this basis. The problem for Katy
Perry was that the riff eventually found to infringe
Flame’s hook is repeated throughout a substantial
part of Dark Horse. This makes the two songs sound
quite similar.

Article by Stuart Efstathis, Lawyer
Email: sefstathis@eaglegate.com.au
www.eaglegate.com.au

Despite the apparent simplicity of the hook – which
was compared to Mary Had a Little Lamb by Katy
Perry’s expert witness – the reproduction of it
throughout Dark Horse was fatal and an injunction
against distribution was ordered.

EAGLEGATE Lawyers offer a full range of intellectual
property, technology law, information security and privacy legal services. EAGLEGATE is based in Brisbane,
Australia. All of our Intellectual Property and Technology
Lawyers have engineering or science degrees.

Indeed, the claim is similar to well-known Australian
case EMI Songs Australia v Larrikin Music Publishing
Pty Ltd, where just two bars of Men at Work’s Down
Under had been found to infringe the 1934 classic
Kookaburra Sits in the Old Gum Tree. In that case,
it also was not relevant that the two songs were in different keys, had different harmonies and were played
in different rhythms.

Dr Joshua Adedokun
FCARCSI, FRCA, FFPMRCA

Chronic Pain Expert

Infringement and contributory infringement
The jurors found all six songwriters and all four corporations that released and distributed the songs, as
well as the producers, were liable for the copyright
infringement. This included Katy Perry herself and
Sarah Hudson, who only wrote the lyrics. Even Juicy
J, who contributed a single rap verse to Dark Horse,
was found liable as a contributory infringer.

Dr Adedokun has extensive clinical experience in the management
of various Chronic Pain Syndromes including persistent Neck, Back,
Neuropathic or Complex Regional Pain Syndrome especially
following Personal and Occupational Injuries.
He also has wide experience in Medical Negligence claims.

Under US law, proof of actionable copying can be
proven by circumstantial evidence which shows a
striking similarity between the two works. Katy
Perry’s legal team attempted to defend the claim in
this regard by alleging that none of them had ever
heard of Flame or the song Joyful Noise.

Dr Adedokun accepts instructions from Claimants, Defendants
and as a Single Joint Expert.

Listed on the UK register of Expert Witnesses, an APIL expert,
Member of Society of Expert Witnesses and the Expert Witness
Institute.

He covers Nationwide, including Manchester, Liverpool, Leeds,
Birmingham and London. Domiciliary visits can be arranged.

Contact:
Tel: 0161 449 7442 - Lorna Brindley: 07711 963 200
Email: expertpainreports@gmail.com
Web: www.expertpainreports.co.uk

That argument was shot down in flames by Flame’s
lawyers who brought evidence of how widely Joyful
Noise had been distributed. This included the
EXPERT WITNESS JOURNAL
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Forensic Lip Reading
by Tina Lannin
Tina is a life-long lip reader, she is totally deaf and is a
certified lipreading teacher. She has worked as a forensic lip
reader for 20 years and heads up a forensic lip reading team
at 121 Captions.
Lip reading, or speech reading, is the skill of using
one sense that was meant for another. In place of
heard speech, lip shapes are seen, decoded by one’s
brain and knowledge of language, and translated so
that they make sense. A lip reader will watch a person’s lips, facial expressions, eyes, gestures, and body
language, and if possible they will use context to clue
themselves into the topic. Context is very important
in lipreading but this is often missing in forensic lip
reading.

Why does lip reading ability vary so much from
person to person?
Speech is designed primarily to be heard, not viewed.
Many of the critical aspects of speech are hidden from
view. Most consonants are produced by actions of the
tongue inside the oral cavity (g,d,t,y,r,s,n,k,sh,s,j,z)
and not by visible actions of tongue, lips, teeth (m/p,
f/v, th). Lip shapes do not always reflect the speech
sounds being made, but can anticipate or follow
them: for example, the mouth shape for the final ‘th’
varies for saying ‘tooth’ and ‘teeth’ because of the
preceding vowel - watch yourself saying these in the
mirror.

Forensic lipreading is the practice of applying lip
reading skills to (typically silent) video footage where
no context is given since an airlock must be present,
i.e. no information about a case should be given to
the lip reader in order to avoid any contamination in
presenting the material.

For these reasons, it is often concluded that only
around 30% of spoken English is lip readable. However, this is misleading as it is too general. Firstly, people vary in their lip reading ability, and better lip
readers can see more distinctive speech elements
than poor lip readers. Secondly, some distinctions between speech actions are highly visible to good and
poor lip readers alike. For example, when presented
with a full range of seen syllables, up to 60% accuracy
can be achieved by naïve hearing perceivers, as long
as the dynamic characteristics of the speaking face are
well captured (i.e. the speaker’s face shows natural
movement) and the critical parts of the mouth can be
seen.

Forensic lipreading is an art, not a science. It is a skill
that is difficult to do well - it’s much more difficult to
lipread a small flat face on a TV screen than a real life
3D person. In forensic lip reading, the lip reader will
replay a video for a few words at a time, typically replaying 2 or 3 seconds, for several cycles - playing
those seconds up to 50 times is common. Less skilled
lip readers will look at a video perhaps 3 or 4 times,
and give up too quickly. If a sentence is not recognisable immediately, it does take quite some time to unpick words and work out what is seen and grasp the
context. It can take on average one hour to work
through one minute of video.
EXPERT WITNESS JOURNAL
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Someone who is born deaf and relies on lip reading
to communicate, and has built life-long experience of
reading lips, will be a much better lip reader than
someone who became deafened in later life, or primarily uses sign language, or is hard of hearing and
can hear a bit, or is hearing (perhaps with deaf relatives). If you are looking for a lip reader who is truly
an expert, look for someone who has high cognitive
skills and lifelong experience of reading lips as their
sole means of communication, and who is able to hold
a conversation with you without other communication support being required.

Which factors make lipreading a video more
difficult?
Video material submitted to us is not always suitable
for lipreading. Many factors affect the lipreadability of
a video so the outcome is rarely a verbatim translation, except where the video quality and filming is
exceptionally good and the lip reader is exceptionally skilled. There are a number of factors which affect
forensic lip reading work.
Video quality
Broadcast quality and a stable recording is much easier to work with than footage which is blurry, shaky
and grainy. We get a lot of videos from surveillance
agencies and the quality varies widely. A CCTV video
came in which was the best quality we had ever seen,
however the people speaking were too far away from
the camera – which meant we couldn’t see their faces.
Video enhancement may help in some cases where
the footage is slightly blurry. If we are able to zoom in
and slow down playback, this can be very helpful.
Lighting and shadows also affect lipreading.

What makes a person a proficient lip reader?
Some lip readers say they can lip read anything, they
can lip read upside down and in any language, which
is very amusing as this is just not possible. Most people can read lips to some extent but extensive daily
practice and a good knowledge of language will improve lip reading skills.
When mentally sorting out the words to grasp the
context of what is seen, the lip reader needs to understand which visemes and which words look alike. They
can then sort out the context and make sense of what
they can see. This is why working with an interpreter
and a non-native language is very high risk and not
recommended.

Camera angles and distance
Ideally the speaker should be facing the camera fullon. We have been sent CCTV footage with the cameras pointing downwards from a great height and all
we could see were the tops of peoples’ heads. The
speakers being lip read should be as close to the camera as possible. It is very difficult to read lips measuring 3 millimetres and zooming in can pixelate the
video. Trying to lipread people when they are walking or running, or having a camera filming sideways,
will add an extra layer of difficulty for the lip reader.

Intelligence, alertness, and a good working and short
term memory are essential so that shapes can be recalled seconds and minutes later, to help unscramble
what is seen and make it into a coherent whole. When
tiredness overcomes the lip reader, this often means
they cannot lipread (and therefore communicate), as
working on forensic lipreading is so labour intensive.

The speakers
Mumbling, a lisp and stuttering make lipreading
more difficult. If the speaker does not have an expressive face or wears sunglasses, there is no emotion
and this makes lipreading much more difficult - a
good example of an expressionless face is Sven-Göran
Eriksson. Facial hair, smoking, eating and drinking
can get in the way of a clear view.

A more experienced lip reader will be more skilled at
distinguishing between very similar word shapes,
homophenes, and in picking up words which are difficult to see. They will also be better at making use of
the available context to work out the possibilities of
what a word could be. Sometimes a mental block can
occur or local language knowledge can get in the way
when working, and for this reason it is best practice to
have two forensic lip readers work together. This also
reduces the likelihood of a less skilled lip reader making guesses at what they think they see.

In real life, people move, they walk around, they look
away, someone walks between the camera and speaker
– so a lip reader’s transcript will typically have several
gaps where words cannot be seen or worked out.
People have accents and talk fast. This is a challenge
even for a skilled lip reader, necessitating more
rewinding to catch those milliseconds where a whole
word had been said. The lip reader has to work out
the gist of the conversation from all the bits they are
analysing, build up the context, then fill in any missing words that match what they can see, in fast running speech.

How do you know if a lip reader is good at reading
lips?
Have a conversation with them over Skype video and
switch off the sound, or meet them face to face and
don’t use your voice. If they can’t lip read you and
they require communication support to understand
you (e.g. sign language interpreter, lipspeaker, speech
to text reporter) and they ask you to speak slowly, or
if they are able to hear you and are listening, they
aren’t highly skilled lip readers. A lip reader will require communication support in the courtroom as
the judge is more than five feet away and they may
mumble or not look at them when speaking.
There is no official qualification available for lip readers, therefore assessment of skill is very much up to
observation and individual judgement.
EXPERT WITNESS JOURNAL

One memorable job was a CCTV clip of two people
having a conversation, the camera was only a few
inches away and was very clear – unfortunately both
speakers had their backs to the camera and we could
only see the backs of their heads.
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Is lipreading evidence admissible in the courts?
In R v Luttrell (2004) the Court of Appeal set out the
test for admissibility of expert evidence on new areas
such as lipreading. The following criteria are included
in the test;
i) The evidence has to be relevant and outside of
the jury's experience

Ms Tina Lannin
Expert Witness Forensic Lipreader
BA Hons, PG Dip CEIGHE, BPS Level A COT,
CTLLS Cert of Teaching Lip Reading to Adults,
DCAL Forensic lip reading certificate

ii) The expert has to be qualified to express an
opinion

A professional lip reader with over 20 years commercial
experience of lip reading video footage for solicitors, courts,
private investigators, the media, and private clients.
Tina has 45 years of daily lip reading experience.

iii) The judge must give appropriate warnings
about the evidence
The Court of Appeal held that it was not necessary
that any results should be verifiable under cross examination.

Based in London, Tina’s business, 121 Captions, leads a team
of professional lip readers based around the UK. We decipher
videos without a soundtrack, and provide a transcript or expert
witness forensic lip reading report.

Research to date has focussed on watching a single
speaker’s speech actions. The skills of lip readers have
been scrutinised primarily to help improve communication between the deaf lip reader and the speaking
hearing population. Tests have been developed to assess individual differences in lip reading skill, the most
common one being the Bamford-Kowal-Bench
(BKB) test however this is only a very basic test. Forensic
lipreading is a hefty step up from daily lipreading in
ability and confidence. It should be noted however
that:

121 Captions provides other services such as speech to text
reporters, court reporters, transcriptionists, sign language
interpreters and lipspeakers.
Areas of expertise: Forensic lip reading analysis, scenes of crime
and event video, surveillance systems, closed circuit television
systems, industrial espionage prevention.
121 Captions Limited
Suite 3808, PO Box 6945, London, W1A 6US
Tel: +44 (0) 20 8012 8170
Email: bookings@121captions.com
Area of Work: London and Nationwide

F There is no reliable scientific research data
related to lip reading conversations between
different speakers.
F There are no published studies of expert forensic
lip readers’ skills in relation to information
gathering requirements (transcript preparation,
accuracy and confidence).
F There are no published studies relating
individual performance on a specific test of lip
reading with performance in relation to
information gathering requirements.

Mr Jonathon Pleat
BM BCh (Oxon), MA (Oxon), DPhil (Oxon), FRCS (Plast)

Consultant Burn, Plastic and Reconstructive Surgeon;
Past Lead for the Bristol Adult and Paediatric Burns
Services; Research Director, Restore Burn and Wound
Research; Lead, The Scar Team - the UK's ﬁrst independent
scar multidisciplinary team; Scar Expert, The London Scar
Clinic; Faculty The Scar Academy

As inferences have to be drawn from the published
and reported studies which arose in a different context, caution and an empirical approach should be
applied in considering how lip reading may be used
for information gathering purposes.

Mr Jonathon Pleat is a Consultant Burn, Plastic and Reconstructive Surgeon;
Past Lead for the Bristol Burns Services; Research Director, Restore Burn and
Wound Research; Lead, The Scar Team - the UK's ﬁrst independent scar
multidisciplinary team; Scar Expert, The London Scar Clinic.
Special interests include:
• Assessment, treatment and prognosis of burns and scars of all causes
• Particular interest in scarring from major burns

Subscribe
to our Journal and
receive it direct from
the printers
call on
0161 834 0017
or email:

His key focus is on the assessment, treatment and prognosis of skin scarring from
all causes. A scientiﬁc, objective approach that draws on both a current extensive
clinical experience in this ﬁeld, an active research interest and the lead for a
multi-professional practice that purely focuses on scars (The Scar Team).
He lectures nationally and internationally on scarring. Mr Pleat is also an English
language lead for the international POSAS scoring system of scar ouome.
He is a faculty member of The Scar Academy, a European network of scar
specialists which focus on education and research.
Mr Pleat has completed formal legal training through Bond Solon; he has
received the Cardiﬀ University Bond Solon Civil Expert Certiﬁcate.
Contact Details
Tel: 07453 987917 Mob: 07779 202 888 Fax: 01179 254 909
Email: jon@scarteam.co.uk or melanie@scarteam.co.uk
Website: www.scarteam.co.uk
The Scar Team
The Nuﬃeld Hospital, 3 Clifton Hill, Bristol, BS8 1BN
The London Scar Clinic
152 Harley Street, London, W1G 7LH
Area of Work: London, Bristol and UK

admin@expertwitness.co.uk
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The ‘Walking Wounded’ Faced with
Communication Challenges at Work
by Sadia Hussain, BSc (Hons) Speech and Language Therapy
support her memory, speed of processing and written
communication.

Claimants diagnosed with brain injuries, without
physical disability and who retain subtle cognitive
communication difficulties are commonly referred to
as the ‘walking wounded’. They present with understated communication difficulties, which are barely
noticeable in general conversation but which become
heightened in structured communication tasks.
These tend to surface when a claimant is confronted
with clerical, administrative and managerial functions
at work. Or, in their personal life, where socialising
with friends and family becomes a struggle, rendering them to the risk of social isolation. As a Speech
and Language Therapy (SLT) expert witness, I readily come across cases where a claimant’s inconspicuous communication deficits cause permanent
disruptions in their working life. In this article, I will
share three cases to highlight the communication
challenges facing the ‘walking wounded’:

Case Two: A gentleman, working as a sales manager,
who suffered a stroke as a result of medical negligence. Given that he showed no obvious physical
paralysis, it was deemed his symptoms had fully resolved, only for him to later discover he experienced
persistent difficulties when reading. When he returned to work his communication struggles magnified beyond reading and he found it challenging to
explain his ideas coherently and use technical language he had been using for most of his working life.
This caused him anxiety and he felt he could no
longer carry out his sales role and was forced to take
leave from work. During this period, I was instructed
to provide a SLT opinion and my assessment showed
he was harbouring an array of difficulties ranging
from verbal dyspraxia, mild dysphasia (language disorder) and cognitive-communication disorder. Given
that these difficulties were permanent, the claimant
and his employer came to a mutual agreement for
him to retire early and the cost of earnings was provided through a settlement. He re-considered vocational options, choosing to go down the route of
voluntary work with the help of SLT technological
support, using a tablet device with communication
software to support reading and writing skills.

Case One: A claimant in her forties, involved in an
accident at work, was diagnosed with a mild brain injury and discharged from hospital within days of her
injury. She was physically mobile and, although
slightly confused at the time of the injury, was able to
engage in conversation and unintentionally masked
deeper cognitive impairment. After a short recovery
period, she began a gradual return to work as a
Human Resources Director, only to find that she was
no longer able to perform her work duties. She particularly struggled to process complex information,
chair boardroom meetings, make executive decisions,
conduct interviews, deliver presentations and meet
target deadlines. She had difficulty deciphering literal interpretation from sarcasm and missed the nuances of indirect conversation. This, in itself, caused
her difficulties maintaining effective interactions with
her colleagues and she found herself amidst a workbased conflict.

Case Three: My final case is about a male university
graduate, who incurred a brain injury during a
diving expedition whilst serving in the navy. He was
diagnosed with minor physical impairments and a
severe case of PTSD (Post Traumatic Stress Disorder).
PTSD symptoms masked significant cognitive-communication difficulties, which only became noticeable
months later when his relationship came to an abrupt
end and he struggled to maintain his friendships. A
once popular and sociable man, he found it difficult
to cope in group situations, not being able to digest
humour and hold conversations with friends.

I was instructed as a SLT expert to determine
whether a communication disorder existed, what it
was caused by and how it affected her work. By comparing her pre-injury baseline to her current situation, it was evidently clear that she had acquired
cognitive-communication and high level language
difficulties. This had affected her function at work
and, in particular, her ability to reason information,
problem solve incongruities, interpret multifaceted
situations, and deliver narratives. This was a direct
result of her brain injury and she was unfit to continue within her current executive position. As part of
my expert opinion it was recognised that she was only
likely to cope with working part time hours, in a less
demanding role, and with the support of a personal
assistant to facilitate administration. In addition to
this, she was recommended technological devices to
EXPERT WITNESS JOURNAL

Immediately upon my instruction, the scale of his
difficulties were apparent, when he showed difficulty
recalling several telephone conversations we had to
arrange an appointment. However, more interestingly, the results of the assessment showed that most
of his formal communication skills were within the
normal range, apart from some mild anomia (word
finding difficulties), memory impairment and some
executive dysfunction. Collectively, these impacted his
pragmatic ability to engage in conversation and his
awareness of social situations. His once proficient
musical skills had also been affected and he was no
longer able to read music and play the piano. My
recommendations included; vocational rehabilitation
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As a SLT professional I can see that it’s imperative
that identifying subtle communication changes
earlier in the course of injury is necessary to avoid
further complications. The only way I see this is
possible is through increased awareness and education for brain injury sufferers and professionals of all
levels (health, legal and social) who engage with such
individuals.

targeting social communication, to aid a change in
career more suitable to his needs. He was also recommended support to increase his communication
confidence and awareness in social situations. This
was largely done through a support worker, SLT
intervention and regular leisure activities.
In all three cases, communication deficits were inadvertently missed, but why did, and indeed does, this
happen? To answer this question, I looked at two aspects including the level of SLT care afforded to individuals in the initial stages of brain injury and the
complexity of the communication deficits involved.

About the author
Sadia Hussain has a BSc
(Hons) Speech Sciences,
MRCSLT (Member of
the Royal College of
Speech & Language
Therapists)

Having worked in the acute setting, it is evident that
the capacity of specialist SLT intervention to assess
and diagnose less obvious cognitive-communication
disorders in the initial stages of hospital admissions
for individuals with brain injury is limited, especially
with those who present with mild physical injuries.
My experience is that the clinical priority is very often
to assess and treat swallowing problems, which pose
a physical risk. When it comes to communication
deficits, SLT’s have less capacity to do full assessments
and rely on screens often done by other health professionals, who are most likely to pick up on more obvious dysphasia or dysarthria features rather than
under the radar communication or social features.
For example, ‘slurred speech’, ‘muddling up words’
or ‘not following simple commands’ are typical features of impaired communication post brain injury
or stroke. The limited resource of SLTs in hospital settings has been publically recognised: ‘While the
speech and language therapy profession has grown
in the last 10 years, most of this has been outside the
NHS, with managers reducing by 23% since 2010
(NHS digital).’

Sadia works within
the specialist field of
neurological and spinal
rehabilitation at the Royal Buckinghamshire
Hospital and is an Associate Trainer with Somek
& Associates Ltd.
Somek & Associates is one of the largest providers
of Expert Witness services in the UK, and has over
two hundred experts, which include occupational
therapists (care experts), nurses, midwives,
physiotherapists, speech and language therapists,
and other allied health professions.
For more information about Somek & Associates’
Speech and Language experts – and all their other
healthcare professional experts – please contact
admin@somek.com or
visit their website
www.somek.com

Cognitive communication operations involve the
brain’s ‘executive functions’, including planning, organisation, flexible thinking and social behaviour.
Brain injuries, usually involving frontal lobe damage,
raise the potential for communication difficulties affected by cognition, which Headway describe as: ‘Attention and concentration difficulties, memory
problems, literal interpretation, reduced reasoning
and problem-solving skills, cognitive fatigue, slowed
speed of information processing, impaired social
communication skills and reduced insight.’

Mr Tim Burge
MB,ChB FRCS FRCS (Plast)
Consultant Plastic Surgeon
GMC: 2702249
Burns
Scars
Hand trauma
Breast surgery
Facial injuries

Mr Burge has been a Consultant Plastic Surgeon since 1996 and has a broad
experience having worked in the Army, the NHS and the Private Sector. He has
over 20 years of experience writing reports and receives about 200 instructions
per year. He has been instructed by Claimants, Defendants, and as a Joint
Expert. He is aware of the Part 35 requirements of an Expert Witness and has
obtained Part 1 of the Certificate of Medical Reporting (Bond Solon). He has
experience appearing in court as an expert witness. Appointments are available
in Bristol, London, Cardiff and Birmingham. All reports are produced within
agreed timescales, usually four weeks, which can be expedited.

It is evident that the components of cognitive-communication disorders and high level language are far
ranging and complex, which means they can be easily masked, misunderstood or missed. If an individual
is able to converse fluently and can manage functional
situations, the communication deficit is difficult to
identify. It is also the case that some of the symptoms
listed above only amplify when an individual is confronted by multi-layered tasks, which use these in
combination. Such tasks are typically found outside
personal routine and familiarity and usually arise in
the work place. Unfortunately, later identification of
such symptoms can cause a person grave anxiety and
cause disruption in personal and working lives.
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Cosmetic surgery
Adults and children
Reconstruction
Personal injury
Clinical negligence

Areas of work
Bristol London Cardiff Birmingham
Email: info@clifton-plastic-surgery.co.uk
Tel: 0117 906 4217 / 07789 863115
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Litigation Funding –
An Overview from England and Wales
by James Brown, Partner, Haynes and Boone CDG, LLP
The case which really drove the development of the
industry was that of Arkin v Borchard Lines Ltd and
others [2005] EWCA 655. This established the principle of the “Arkin Cap” by which it was determined that
a third party funder’s liability to pay the legal costs of
the opponent of the funded party upon its successful
defence of the funded claims (i.e. pursuant to the
usual English law approach that the losing party in litigation be required to pay the legal costs of the successful party) should be limited. Thus, the funder
should have to pay to the successful party in respect of
its legal costs an amount no greater than the amount
the funder had provided by way of funding of the
claims in the litigation. With such protection in respect
of the risk of having to pay the legal costs of the party
on the other side if the funded party’s claim was defeated, the funding market grew rapidly.

Recent news reports will have highlighted for many
commercial parties the existence of the litigation funding industry. In the past five years it has grown into a
multibillion dollar industry and the number of
entrants into this investing arena has multiplied
exponentially. It is global in scope, and multijurisdictional, though its presence is most pronounced in the
United Kingdom and United States.
The purpose of this article is to provide a perspective
from England and Wales (more specifically from
London) on what litigation funding entails, why it
has grown here in popularity, and what commercial
parties need to know about it from a practical
perspective.
What is litigation funding?
Litigation funding involves a third party with no commercial or other interest in legal proceedings, whether
litigation or arbitration, funding the costs of the proceedings – so saving the funded party from having to
do so. Such funding is provided for a fee that is paid
from any monetary sum realised by the funded party
as a result of the funded proceedings being successful
or upon a favourable settlement.

Over recent years there has been a gradual erosion of
the Arkin Cap principle. Recently, in fact, the Court
has exercised its discretion to hold a funder liable for
all of the legal costs, incurred since the funding
arrangement was agreed, by the party in the litigation
that was adverse to the funded party upon the adverse
party defeating the claim. However, as insurance will
usually be placed to cover such an eventuality, the result is that the industry looks likely to continue to grow.

The growth of the litigation funding industry in
England and Wales
The litigation funding industry has in recent years developed rapidly in England and Wales as a result of a
number of key court decisions. Traditionally, English
law had tended not to favour arrangements pursuant
to which a third party funded the pursuit of claims by
another. The doctrines of “maintenance” (which prohibited the improper support of litigation in which the
supporter has no legitimate concern, without just
cause or excuse) and “champerty” (which sanctioned
the financing of another person’s claims for a financial
reward) impacted on the legality of the funding of the
pursuit of claims by third parties. The policy concern
was that such funding by a third party could lead to
the justice process being distorted by the meddling of
the third party funder who would be focused on
achieving a return on the investment. These doctrines
can still operate to render unenforceable a third-party
funding arrangement if it is not structured correctly.
However, there has been a significant relaxation of the
approach such that litigation funding in itself will not
amount to maintenance and champerty unless there
is something particular about the arrangement which
is improper. So the courts will guard against arrangements which allow a third party funder — rather than
the funded party that has the claim — to control the
pursuit of the claim, or which allow the funder to have
an excess of information concerning the matter or to
potentially reap too excessive a profit relative to the
total damages that may be recovered.

EXPERT WITNESS JOURNAL

Why might a party want litigation funding?
There are a number of key reasons why:
1, It allows a party to pursue a claim without itself having to fund all of the costs of doing so. Instead, the
funder pays the costs that it has agreed to pay as they
are incurred, in return for being paid the agreed fee
in the event of the claim succeeding and a recovery
being made. As such, the existence of litigation funding means that a party can pursue a claim that it may
not otherwise have been able to afford to pursue.
2, Alternatively, by reducing the cost of pursuing
claims, funding means that the party with the claim
can instead use its capital for what may be more pressing needs – e.g. to continue to fund its business or to
invest in other commercial opportunities.
3, Litigation funding allows a commercial party to
move the cost of litigation off its balance sheet. This
can be attractive.
4, Whilst a funder is not permitted to be overly
involved in the conduct of a claim by the funded party,
the courts do recognize that a funder will need to undertake due diligence into the merits of a claim during the process of determining whether to provide the
necessary funding. Further, the courts recognize that
it is prudent and to be expected for a funder to undertake, during the progression of court or arbitral
proceedings that it is funding, periodical reviews of
the conduct and development of the case so as to
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The following factors are likely to impact positively on
the likelihood of a funder agreeing to fund proceedings:

manage the risk of an adverse cost order being made
against the funder should the funded party’s claims
be unsuccessful. The litigation funding process and involvement of a funder might therefore provide a
funded party with an additional degree of “comfort”
in determining whether to pursue a claim. This is because an offer of funding from a reputable provider is
likely to involve that funder having undertaken its
own legal analysis to determine for itself that the claim
has merit and the maintaining of funding during the
proceedings is likely similarly to be based on an assessment by the funder that the merits remain good.

1, That the claims have good prospects of succeeding.
Of course, funders may be willing to fund less meritorious claims in return for a significantly higher fee, but
typically a funder is going to want the prospects of success to be greater than the prospect of the claims failing, and then by some margin in favour of success.
2, That the relevant facts in respect of the claims are
supported by contemporaneous documentary evidence as much as possible and that the claims are not
heavily dependent upon oral witness evidence. The
performance of witnesses under cross-examination is
unpredictable and so funders may shy away from
cases which depend too heavily on witness evidence.

What kind of claims can be funded?
Typically, litigation funders will look to fund the costs
of pursuing claims - whether by means of litigation or
arbitration - and so not the cost of defending claims.
Exceptionally, however, it may be possible to obtain
funding for the costs of defending a claim if the
defendant also has a counterclaim that is likely to
succeed and to exceed the value of the claim.

3, That the party against whom an award or judgment
is to be sought will not only be “good for the money”
(i.e. have sufficient means to pay or to enforce against)
but that viable means exist to compel payment and so
realise sums that are due. It is common for parties not
to voluntarily comply with judgments or arbitral
awards. A funder will want to know that there are assets available against which to enforce any eventual
award or judgment if so and that there are legal avenues available that will facilitate the prompt realisation of sums owing against such assets. Assets need not
be located in the jurisdiction of the courts or arbitral
tribunal that will determine the matter. However, a
funder will need comfort that the funded party will be
able to take any award or judgment obtained easily to
whichever jurisdiction assets may be located in and obtain payment of such award or judgment.

The claims will usually have to have a monetary value.
Sometimes it may be possible to obtain funding in respect of a claim for some non-monetary remedy, but
the funder will need to be satisfied that there will be
the possibility of shortly thereafter monetarising the
value of what is claimed (so it may be possible, for example, to obtain funding for a declaration concerning
the ownership of an item of property that could be
sold thereafter).
Typically, litigation funding supports civil claims
brought by commercial parties.
What does litigation funding typically cover?
The costs covered by the funder will be some or all of
the following costs incurred in litigation or arbitration:
(i) the costs of the law firm acting for the funded party;
(iii) the costs of any barristers who are instructed to act
by the law firm; (iii) any disbursements in respect of
the claims, for example, the costs of expert witnesses;
and (iv) the fees and disbursements of the arbitral
tribunal or any court fees to be paid.

4, That the claims do not give rise to important policy
or political issues which may weigh upon the determination of the matter. So, for example, a funder may
be unwilling to fund a claim which involves novel
points of law on an important commercial matter
where, for example, a decision one way or the other
may open the “flood gates” to numerous similar claims
because the additional “policy” considerations might
increase the “litigation risk” (i.e. the potential for an
unforeseen outcome).

Funders will also sometimes agree to provide funding
to meet any order or award made requiring a claimant
to put up “security for costs”, that is to say security to
ensure that the defendant will be paid its legal costs by
the claimant if the defendant succeeds in defeating the
claims and is awarded its legal costs.

5, That witnesses and documents have been identified
and are available. If factual witness evidence will be
necessary to successfully pursue a claim, funders will
need to know that relevant witnesses have been identified and are willing to cooperate in providing evidence. That relevant documents are available and
have been preserved will also be key.

How is funding obtained and what might influence
a funder to agree to fund a claim?
The process of obtaining funding involves providing
the funder with a package of information concerning
the prospective claims to allow the funder to decide
whether to provide the required funding. Agreements
will typically be put in place during the evaluation
process to maintain the confidentiality of documents
and information provided during this process, and to
seek to avoid the waiver of privilege in documents.
Often, the funder will wish to tie a party seeking funding into an exclusivity period whilst it investigates the
merits of the claims and makes a decision whether to
offer funding.

EXPERT WITNESS JOURNAL

What are the consequences for a funded party if it
succeeds with its claim?
The terms of the funding agreement will provide
when the funding fee is payable. Typically, the funder
will be entitled to be paid its fee only upon any award
or judgment obtained being realized.
What if the funded party does not succeed with its
claim?
No fee will be due to the funder. The funder loses its
capital investment and has no recourse against the
funded party.
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unwilling to fund (including perhaps historical claims
where there may be causes of action that accrued a
number of years ago which are not yet time barred).
For this reason, the availability of litigation funding is
undoubtedly a “good thing,” and we believe that more
and more claims will involve funding and so continue
to drive the development of this industry.

Sometimes a funder will have expressly agreed to be
responsible for any “adverse costs order” that may be
made against an unsuccessful party (i.e. requiring it to
pay the legal costs of the successful party), although it
should be noted that a funder may anyway be determined to be liable by the Court for such costs even absent such an undertaking. Usually, however, the
funder will have required the funded party to have
obtained insurance against having to pay such costs,
because the existence of such “after the event” (ATE)
insurance may serve to protect the funder from the
risk of being determined liable to pay such costs (which
can be the case if the funder party is not able to pay
them).

James Brown' has more than 17 years of experience as
a disputes lawyer.
He acts for clients in complex, high-value litigations and arbitrations concerning engineering and construction matters
for international clients operating in the shipping, superyacht
and offshore oil and gas sectors, as well as in respect of the
employment of assets in these sectors. He also maintains a
“general commercial disputes” practice acting for clients in
sectors as diverse as telecoms, engineering/construction, banking/financial services, oil and gas, renewables, aviation, IT
and retailing.

What does the future hold for the litigation funding
market?
The market for commercial litigation funding looks
likely to continue to grow. It may be that funders will
over time be subjected to increased regulation, which
may have a tendency to increase the costs of obtaining
funding. However, the expectation must be that as
more funders enter the market, and as awareness of
the industry and so demand for funding continues to
increase, the costs of funding will decrease so as to
counter this and to support demand. Moreover, there
has been an emphasis in the commercial world in recent years to reduce legal expenditure whenever possible — an objective that can potentially be served by
the growth in third party funding of legal claims which will further support growth. Further, litigation
funding can be seen as a tool that promotes greater
access to justice – by for example facilitating parties
bringing claims that they have to date been unable or

James is a recommended lawyer in the international arbitration and shipping sections of the 2019 edition of The Legal
500, Legalease, which reports that he is “highly attentive and
keeps clients informed” and that he is a “key figure” who “regularly handles arbitration and litigation.” The Legal 500
2017 (being the previous edition) recommended James in the
international arbitration, oil and gas, and shipping sections,
reporting that he "provides tremendous attention to detail in
high-value technical disputes."
James Brown
Partner, Haynes and Boone CDG, LLP
T +44 (0) 20 8734 2817
Email: james.brown@haynesboone.com

Dr Elizabeth Soilleux

Mr Paul Partington

Consultant Histopathologist

Consultant Orthopaedic Surgeon
MB BS FRCS FRCS (T&O)

MA, MB, BChir, PhD, FRCPath, PGCertMedEd, European Board of
Pathology, Cardiff University Bond Solon Expert Witness Certiﬁcate (Civil Law)

Provision of timely, detailed medico-legal
reports in trauma, and clinical negligence
for both claimant and defendant.

Practising consultant haematopathologist
and autopsy pathologist in Cambridge.
Cambridge University lecturer and fellow/director of
studies in medicine, Churchill College, Cambridge.

Specialist interest and expertise in joint replacement
complications and metal on metal claims. I have particular
interest in hip and knee joint replacement and revision (re-do
joint replacement) surgery, knee and hip arthroscopy and
arthroscopic hip impingement surgery.

Expertise in:
Haematopathology - histopathological assessment of

I organise Royal College of Surgeons Hip and Knee Replacement
courses, and have taught recently in the UK, Germany, Ireland
and Italy on the subject of joint replacement. I am currently an
examiner for the FRCS (Trauma and Orthopaedics) examination.
Current member of the British Hip Society.

lymph nodes, bone marrow, thymus, spleen, lymphomas,
leukaemias, myelomas, myelodysplastic syndrome,
myeloproliferative disorders, benign conditions, including
infections, molecular tests in haematopathology.
Autopsy (post mortem) pathology.

Expert, Association of Personal Injury Lawyers.
Consultations Newcastle, Washington, Morpeth and by
arrangement nationwide.

Contact:
Tel: 07798 643879

Contact: Mr. Paul Partington
Tel: 07541 878 329
Email: paulpartington@me.com
Web: www.pfpartington.co.uk
Address: Dilston House, Corbridge, Northumberland NE45 5RH

Email: expwitpathol@gmail.com
Website: www.expertwitnesspathologist.co.uk
60 Cow Lane, Fulbourn, Cambridge, CB21 5HB
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What NOT to do as an Expert Witness
from a Barrister’s point of view
by Heather Beckett, Barrister - Goldsmith Chambers
ifications. However, where highly specialised expertise is
called for, experts should include the detail of particular
training and/or experience that qualifies them to provide that
specialised evidence”.

Once a case gets to court, a barrister needs to present
their client’s case in the most favourable light. In
many instances, that will involve deploying expert
witness evidence. Long before that, during the life of
the case, in assessing prospects, the legal team will
have (hopefully) considered the strength of that
expert evidence, in light of the evidence as a whole.

Do not forget that in your report you are going to
have to include a statement not only that you understand your duty to the court, have complied and will
continue to comply with it, but also that you are
aware of and have complied with the requirements
of CPR35 and Practice Direction 35 and the Guidance for Instruction of Experts in Civil Claims 20144
(quite a few expert reports seem to miss out the
requirement to mention the Guidance).

Recently, a high-profile criminal trial collapsed, in no
small part as a result of the prosecution’s reliance on
an expert who the judge concluded was not appropriately “expert”1. He had little or no understanding
of his duties as an expert. He had no appropriate academic qualifications, in fact he could not remember,
when questioned, whether he had passed any A-levels. He had not received any training, had attended
no courses and had read no books on the subject
upon which he was providing opinion evidence.
There had never been any peer-review of his work.
The judge concluded that the ‘expert’ concerned
should not be permitted to give evidence as an expert again. That is a dramatic illustration of what can
happen, but it should be a salutary lesson, if ever
there was, that an expert should be utterly familiar
with and should not forget their duties as an expert.

So don’t just put in the same generic, one size fits all,
CV for every report you write. It isn’t necessarily, for
example, sufficient to say that you have written thousands of reports to demonstrate that this means what
you say should be accepted. Give some real thought
as to what detail needs to go in for the specific case.
Ideally do so early on, because it may be that you
discover that you are not ideally qualified in this case,
or that you need to defer to another expert on certain
issues. If that happens, it’s very much better to
acknowledge it early on so everyone knows what the
position is.

The Academy of Medical Royal Colleges has published guidance2 which has been endorsed by nine
healthcare professional bodies, including six regulators, (the GMC, NMC, HCPC, GDC, GCC and General Pharmaceutical Council), who have all confirmed
that the guidance is consistent with their regulatory
standards. Healthcare professionals who act as expert
witnesses should undergo specific training for being
an expert witness. It seems sensible for other types of
expert and would-be expert witnesses to do the same.

Also give some consideration as to where in the
report to include your CV. Although the writer’s qualifications as an expert are clearly an important part of
the report, the reason for the court giving permission
for expert evidence is when it is reasonably required
to resolve the proceedings, as opposed to the issues
being for example, simply common sense or general
knowledge. The credentials of the expert are therefore a means to this end and not part of a job application. A brief introduction to the writer at the outset
of the report can then, if necessary and proportionate, helpfully refer to more comprehensive detail of
expertise in an Appendix. This allows the reader to
get on with the studying of the contents of the report.

Here are some things that I have come across in my
work as a civil barrister that expert witnesses would
be well-advised not to do. Some of them have got experts, or the clients who have instructed them, into
difficulty in court or with the court. Some of them are
simply issues relating to good practice and/or quality
of work. As an expert you should not think that barristers and solicitors do not discuss the performance
of experts they have instructed. Word, both good and
bad, gets around. In the expert world, there is such
a thing as bad publicity.

Having said that, do not make the mistake of assuming that lawyers don’t actually read what you have included in your CV and ask their own experts what
they know about you. If you have to give oral evidence in court, don’t forget that you may be questioned on what it is that makes you an expert that can
assist the court in the just disposal of the case in hand.
It may be one of the first things you are asked about.
Don’t let that throw you.

Cut and paste CV
You need to demonstrate why it is that your opinion
in relation to the subject matter of the case in hand is
truly expert. Paragraph 54 of the Guidance for Instruction of Experts in Civil Claims 20143 specifically
states:

In Scott Inglis v Susan Brand [2016]5, a case that
involved allegations of lingual nerve damage following removal of a lower wisdom tooth by a general
dental practitioner, the expert general dental practitioner instructed by the claimant:

“The details of experts’ qualifications in reports should be
commensurate with the nature and complexity of the case. It
may be sufficient to state any academic and professional qualEXPERT WITNESS JOURNAL
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should be reviewed by the other party’s expert and be
available for the trial judge. It may be that it doesn’t
actually stand up to critical appraisal. If so, you
should at the very least be ready to explain specifically why it is that any weaknesses do not undermine
your conclusions.

i. Had retired in 2014, two years before trial, and had
not treated a patient since, in fact was no longer on
the Dentist’s Register;
ii. For the last 15 years of his practice had undertaken
somewhat restricted part-time work in dental sedation and had only practised dentistry for 2 sessions
per week;

Likewise, don’t forget to review the literature relied
upon by your counterpart expert and don’t keep the
strengths and weaknesses to yourself, please tell the
legal team instructing you if it may alter their assessment of the strength of the case.

iii. Accepted that he did not have the expertise to
comment on causation;
iv. Was uncertain, during cross examination, of the
appropriate test for professional negligence, despite
having referred to it in shorthand throughout his report.

Being prepared for a conference
Most experts will have had the experience of the
instructing solicitor saying that counsel has asked for
a conference with the expert. The barrister will have
read the report and may well have clarification questions in order to inform them when drafting the
pleadings, or to assist them in becoming suitably
“expert” in the subject matter to be able effectively to
adduce the expert evidence and cross examine the
opposing expert. Further, the barrister may well wish
to “test” the expert evidence in conference, to assess
the strength of that evidence and perhaps to identify
additional scientific literature which may need to be
sourced and appraised.

Whilst the judge did not say that the expert was not
a credible or reliable witness, he did say that he considered it prudent to regard the witness’s evidence
with some caution, insofar as it departed from the
other dental evidence from two further experts available to the court, partly because of the lack of recent,
relevant practice. This resulted in the judge preferring evidence on the issue of informed consent and
also diagnosis leading to the tooth extraction from the
expert instructed by the defendant.
The expert report – ease of navigation
Do not forget to paginate your report and ideally also
break it down into headed, numbered sections. It is
also probably better to use numbers rather than symbols for bullet-pointed lists. If the report is very long,
an index can be helpful. This really assists everyone in
navigating and referencing points made.

These days, many conferences are held by telephone.
That makes economic sense. It is understood that experts are busy people. However, if a conference is
booked for a particular time, it is as well to ensure that
you have done some preparation and at least read
through your report before the phone rings.

This then means that it is straightforward to identify
in conference and in court exactly what part of a report is being referred to, both when a report is presented as written expert evidence only or during the
provision of oral expert evidence. If you find yourself having to give oral evidence, you may well find it
very useful to be able to “anchor” yourself to the contents of your report swiftly under cross-examination
and it really does assist a judge in following what you
are saying if you are able to point to where you have
referred to the issue in your written evidence.

Mr Munthir Farhan

Emeritus Consultant Orthopaedic Surgeon
MB Ch.B, Dip Orthopaedic, FRCS
I am an Emeritus Consultant Orthopaedic Surgeon at Bassetlaw
District General Hospital in Worksop, Nottinghamshire.

Referencing opinion from the literature
Paragraph 35.3 of the Practice Direction supplementing CPR 35 says at sub-paragraph 3.2 (2):

My areas of expertise cover; Trauma and injuries, whiplash injury and
back pain, foot and ankle surgery, shoulder and elbow surgery
and joint replacement (hip and knee including revision).
I regularly attend relevant meetings to keep up to date
with medical developments in my speciality.

“an expert’s report must give details of any literature or other
material which has been relied on in making the report”.

I have been involved in medico-legal practice for almost
20 years. I prepare numerous medico-legal reports a
year. 30% as a Single joint instructions, 40%
Claimant and 25% Defendant and 5% dealing
with medical negligence. I am fully aware
of the Civil Procedure Rules and
prepare my reports accordingly.

However, do not simply include a reference from the
literature to underpin your opinion without actually
reading that reference, all of it, and also carrying out
your own reasonable critical appraisal to check that it
really says what it purports to say. Whilst it may be
very tempting to read only the abstract of a paper
you’ve found on a database on the internet that
sounds as though it supports what you are saying,
and it may actually be quite difficult to get hold of the
full text, you should anticipate that if you are questioned on it, the questioner (or someone advising
them, such as another expert), will almost certainly
have taken the trouble to look at the whole reference.
In fact there is Court of Appeal authority6 to say that
any literature relied upon by one party’s expert
EXPERT WITNESS JOURNAL

I am also involved in Peer Reviews and
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insurance companies.
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Fairly obviously, the personal injury trial was adjourned with directions for explanatory witness statements to be made by the instructing solicitor and the
medical expert. Things unravelled from there. Eventually, committal proceedings for contempt of court
were brought and proved against both the instructing
solicitor and the expert. The instructing solicitor received an immediate custodial sentence. Following a
subsequent appeal by the insurance company to the
Court of Appeal9 on the grounds that the suspended
sentence was unduly lenient both in respect of the
length of the sentence and its suspension, it is clear
that similar contempt of court on the part of an expert would not in future escape immediate custody.

Please don’t:
i. Attend the conference, either in person or by telephone, without having your report to hand as well as
the material that you used to prepare it. It may have
been quite a time since you wrote your report. You
should re-familiarise yourself with the case and the
evidence. If you have returned the papers (or, as one
expert recently explained to me, deleted them from
your computer to “free up space”), then request a
new set from the instructing solicitor in advance of
the conference. There may well be a need to refer to
various documents, just as there would be in court.
ii. Refuse to answer questions that the barrister asks
on the grounds that they won’t understand the answers because they are not an expert. The barrister
needs to have sufficient understanding to be able to
draw out your relevant expert opinion for the assistance of the court.

Being balanced, measured and making appropriate
concessions
Coming over well and reassuring the court as to your
expertise and the relevance of your opinion of course
involves confidence but it is very much assisted by
demonstrating mature consideration and the ability
to concede, when required, points that can no longer
be sustained. If evidence emerges as a case progresses,
particularly in a developing scientific field or a medical case where later investigations clarify or alter a
previous diagnosis, it really is essential to consider
whether an opinion is altered, even as late as when
giving evidence at trial, and making any appropriate
concessions. Do not continue stubbornly and unreasonably to stick to a view which is unsustainable.

iii. Take offence when the barrister asks “difficult”
questions in conference. Barristers are generally
taught ideally never to ask a question of a witness in
court to which they do not already know the answer.
That is one very good reason why they may wish to
ask you difficult questions in conference - to find out
what the answer is likely to be if they ask the other
side’s expert the question.
Amending a report
Experts must provide opinions that are independent.
However, this does not mean that they cannot be invited to amend, expand or alter parts of a report to
ensure accuracy, clarity, internal consistency, completeness and relevance to the issues7. It may be, for
example, that during a conference, a particular area
has been explored in detail and it has become apparent that it would be helpful to the court if at least some
of the expansion is included in the report. Always,
though, keep in mind the duties of an expert and
check that any amendments you agree to make are
still compliant.

A relevant range of possible treatments or diagnoses
for example, should be dealt with in a balanced,
measured and suitably comprehensive way, before
explaining why it is that you prefer or conclude one
over others in this particular case. An expert is
obliged to consider such a range. For example, whilst
it is fine to say, calmly and factually, in a professional
negligence matter that you do not believe that any
reasonable body of professionals would have acted in
the way this person (the defendant) did, you must
explain why you have come to that conclusion and
avoid using hyperbole. If you are presented with a
hypothetical scenario which you have not considered,
deal with it, as straightforwardly as possible. Judges
frequently in their determinations comment upon
experts who particularly impress them in this way.

Recently, an expert only just avoided going to prison
for contempt of court. His custodial sentence was suspended. In Liverpool Victoria Insurance Company Limited
v Khan and others [2018]8, the medical expert, Dr Zafar,
had examined the claimant in a personal injury claim
and dictated his report on the same day. Subsequently,
the instructing solicitor requested significant amendments to the report which would substantially alter the
contents, in particular altering the length of time that
the claimant had suffered from symptoms. Without reexamining the claimant, and as the court found, recklessly, the expert acceded to the request (or allowed one
of his assistants to do so on his behalf). The existence
of the two reports which differed so greatly was discovered by chance when a paralegal disclosed the original report and the insurance company began to
investigate. When the personal injury case came on for
trial, the barrister representing the claimant was faced
at court with finding out for the first time that there
were two versions of the medical report. He had no instructions as to how this had occurred and indeed, as
was determined during subsequent committal proceedings, there was no proper basis upon which the
request for amendment to the report had been made
or carried out.
EXPERT WITNESS JOURNAL

Unfortunately for the claimant in Geoffrey Kennett v
East Kent Hospitals University NHS Foundation Trust
(2018), a case involving abdominal wound
dehiscence, the judge was not impressed by his expert, whose approach he described as:
■ Dogmatic
■ Based on mistaken assumption
■ Entirely speculative
■ Did not refer to any literature to try to justify
his opinion
■ Provided “remarkably little analysis” of why he
considered the cause to be substandard medical
practice.
The judge then went on to dismiss the claim, citing
the authority of Ternant v Ashford & St Peter’s Hospital
NHS Trust [2010]10
“The court should not lightly infer that a surgeon had conducted a procedure negligently, particularly where the liter35
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ature does not deal with the issue of negligence and where
there are other plausible explanations, as in this case”.

ter for the claimants therefore found himself in an invidious position. He invited the judge to reconsider
this decision, advancing a number of arguments there
and then, but the judge stood firm, making permission for the claimants to adduce expert evidence conditional upon their expert being able to produce his
supplemental report within seven days and there
being produced further proposals for an experts’
meeting and joint report to be provided which would
not jeopardise the trial date or prejudice the fairness
of the trial.

Complying with Court Orders
It really is essential to comply with court orders. Most
junior barristers are only too familiar with having to
make an application for relief from sanctions imposed
due to failure to comply with an order of the court
on the part of the party that they represent, and that
can include failures by experts instructed by that
party. It is by no means definite that relief from sanctions will be granted, particularly if an application has
to be made, in effect, unexpectedly. If a deadline is
missed and relief from sanctions is not granted, this
can result in the party being unable to rely on their
expert evidence at all or even the whole case being
struck out.

If there is a very good reason why you will not be able
to comply with a court order within a timeframe, then
you should always inform those instructing you in
very good time. Do not keep it to yourself. It can be
much more straightforward to negotiate a short extension of time with the opposing party or apply to
the court in advance rather than trying to persuade
a judge to grant relief after the event, but the reason
for delay still needs to be very good.

In Mayr & Ors v CMS Cameron Mckenna Nabarro Olswang LLP [2018]11, the claimant’s expert participated
in two separate joint experts’ meetings, as ordered by
the court, and in each joint report his views on multiple agenda items were recorded as indicating that
the claimant’s expert was “considering his response”,
and that he was due to serve a supplemental report
by a later date “by when he will have formed a settled view
as to whether he agrees or disagrees with Mr X (the
defendant’s expert) on this point”.

In Re X and Y (Delay: Professional Conduct of Expert)
[2019]12, an expert had suffered personal and family
difficulties over a number of months which she eventually explained accounted for a persistent failure to
comply with the required timeframe to provide her
report. However she had failed to advise her instructing solicitors or the court of the difficulties. Ultimately, it was necessary for an alternative expert to
be agreed, with permission of the court. The judge
acknowledged that there would be occasions when,
due to a change in circumstances after instruction, an
expert would find themselves genuinely unable to
complete a report within the prescribed timeframe,
but said that if that occurred it was the duty of the
expert to advise their instructing solicitors accord-

Things came to a head at a pre-trial review about a
month before the trial date, when it appeared that
the expert was saying that his supplemental report
would not be ready until two weeks before trial. The
judge ruled that as matters stood, the claimants no
longer had permission to adduce expert evidence on
the relevant part of the claim which was worth a considerable sum. A significant part of the claim was, in
effect, struck out without an unless order unless the
claimants obtained relief from sanctions. The barris-

Dr Gordon Williams
Consultant Cardiologist
MB BCh FRCP FACC
Consultant Cardiologist at York
Teaching Hospitals NHS Foundation Trust
Medico-legal expertise in invasive and non-invasive
investigations, diagnostic techniques, coronary
artery disease, hypertension, heart failure, adult
congenital heart disease and general cardiology

Mr Jack Lancer

Consultant Ear, Nose & Throat Surgeon
MB, ChB, LRCP, MRCS, FRCS(Otol), DLO
My areas of surgical expertise include all aspects of middle ear disease,
especially stapedectomy and in facial plastic surgery especially rhinoplasty.
I also deal with general adult and paediatric ENT problems. I have issued
many medico-legal reports over a 25 year period, with the majority
relating to cases of noise induced hearing loss, with the remainder dealing
with personal injury and negligence claims within my area of expertise,
but including all aspects of general ENT practice.

Aviation Medicine – Cardiological Adviser to the
Civil Aviation Authority
Preparing Expert reports since 1985
Spire Leeds Hospital
Jackson Avenue, Leeds LS8 1NT

Contact:
Park Hill Hospital
Thorne Road, Doncaster, DN2 5TH
Tel: 01777 817 160
Email: jacklancer88@gmail.com
Fax:01777 817 158

Email: sandra.ellerbeck@spirehealthcare.com
sandra@cardioreports.co.uk
Tel:
0113 218 5943
Fax: 0113 218 5987
Mob: 07740 184203 or 07702 550 758
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ingly who would work with the court on variation
of the timetable. The judge specifically included his
disapprobation of the expert’s conduct within his
judgment:

Mr Aruni Sen

“I am deeply concerned about the way [the expert] has behaved in this case. It does not meet the standards expected of
an expert witness or the expectations of the court in this particular case. It cannot be allowed to pass without comment.
That comment should be placed in the public domain.”

UK CONSULTANT
MBBS, MS, FRCS (ENG & EDIN),
FRCEM, DIP.MED.ED

Medico-legal reports for trauma, personal injury & acute
emergencies of any nature; medical review for clinical negligence;
clinical expert witness for courts, short review reports on
minor injury claims. MedCO & CPR part 35 accredited;
ICO registered. APIL expert
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Expert Witness
Lessons From Recent Cases
There are lessons for expert witnesses in a number of
recent court decisions, writes Paul Sankey Clinical Negligence
Partner, Enable Law and Trainer at the Inspire MediLaw
Expert Witness Training for medical professionals.
1. Failing to comply with directions
In Mayr and Others v CMS Cameron McKenna
Nabarro Olswang LLP [2018] EWHC 3669 (Comm)
an expert was debarred from giving evidence for the
claimants after failing to engage in a discussion with
the defendant's expert, despite a direction to do so.
The claimants argued that as the expert was independent, he was not under their control. However
the judge found that, even if his failure to comply was
not due to the claimant's instruction, they were at
very least aware of what he had done and should
have made clear that this was unacceptable.

The lesson for experts is: meet your deadlines, particularly where vulnerable people depend on you
doing so or risk devastating public criticism.
4. Usurping the judge's function
In Prosser v British Airways plc [2018] EW Misc B13
an expert gave his opinion as to the reliability of the
account given by one of the parties. The judge disregarded those comments. Determining facts and
assessing witness evidence is a matter for the judge
and not an expert.
In the face of competing accounts, give alternative
opinions based on the alternative accounts.

The lesson for experts is: do not disregard court
directions.

The one qualification to this is that sometimes an
account may be inconsistent with a matter within an
expert's expertise. For instance if a witness' account
of events is inconsistent with the science, and that
science is within the expert's expertise, the expert can
comment.

The lesson for solicitors is: make sure your expert
understands the importance of complying with
directions.
2. A late change of mind
In Bakrania and Another v Shah and Others [2019]
EWHC 949 (Ch) the claimants' case turned on valuation evidence. Their case collapsed when their valuer changed his mind and agreed with the opposing
valuer's valuation of some land.

The lesson for experts is: you are not the judge – it is
not for you to determine facts and you will annoy the
judge if you try to do so.
Paul Sankey is a regular speaker at Inspire MediLaw’s medico-legal conferences. An experienced
medical negligence solicitor, Paul is a Partner at
Enable Law, and is recognised as a ‘Leader in his
Field’ by the Legal 500 and Chambers directories.

The lesson for experts is: don't put yourself in a
position where you have to change your mind – put
in the work to make sure you get the answer right
first time.

Inspire MediLaw are delighted that our expert
delegates benefit from Paul’s expertise. Our two day
Expert Witness Training covers essentials for expert
witnesses at all stages in their medico-legal practice.
Paul provides training on the legal tests for a negligence claim; guidance on report writing; tips on
working with lawyers; and practical advice on preparation for and attendance at Joint Expert meetings,
Conferences with Counsel, and giving evidence in
Court.

3. Not reporting on time
In X and Y (Delay: Professional Conduct of Expert)
[2019] EWFC B9 HH a paediatrician jointly instructed in family proceedings failed to report 6
months after she was instructed. She also failed to attend court to explain the delay. There is a particular
importance in experts reporting promptly in family
proceedings where the welfare of children or vulnerable adults is concerned. The judge described her
conduct as unacceptable and criticised her in the following terms:
'I am deeply concerned about the way Dr Ward has behaved
in this case. It does not meet the standards expected of an
expert witness or the expectations of the court in this particular case. It cannot be allowed to pass without comment. That
comment should be placed in the public domain.'

EXPERT WITNESS JOURNAL

The Inspire MediLaw Expert Witness Training is
designed for medico-legal experts with a clincal
negligence practice, and is accredited by the Royal
College of Surgeons of England for up to 12 CPD
points.
Training can be booked online at
http://www.inspiremedilaw.co.uk/event/ or by calling
us on 01235 426870.
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10 Tips for Hiring Experts
and Avoiding Gunslingers
Do you remember the movie “The Good, the Bad and the Ugly?” If you don’t,
let’s just say the movie plot, and many other prototypical “spaghetti westerns,”
involved someone hiring a bad gunslinger to either run people out of town or
off lucrative land just to suit their own interests. Those gunslingers were
so-called “hired guns.”
It’s a relatively common term in certain industries.
Lawyers, doctors and forensic engineers or experts
can all be considered a hired gun based on the circumstance. There is also more of a tendency to use
(and believe) the use of a hired gun when it involves
a large company versus an individual. For example,
a corporate headquarters defending their company
actions rather than individual “who was wronged.”
But, it’s not really that black and white.

a large majority of clients appreciate this honest feedback as that information is helpful to manage their
claim or loss accordingly.
Public sector investigators vs. Private investigators
There is a tendency to believe that public sector investigators (government entity investigators) are not
hired guns because they are full-time employees and
therefore, were not “hired.” Some may believe then,
that the investigator would not be inclined to report
answers in any favorable way. But, simply being a
public sector investigator does not eliminate the potential for bias.

Mislabeling experts
When it comes to forensic experts (engineers, scientists, fire investigators, and others) who perform
work in the insurance industry, many are mislabeled
as hired guns even when they are honest and unbiased. After all, someone hired them. But, when experts perform their investigations according to
established protocols, for example a fire investigator
following NFPA 921, they should only come to conclusions that favor their clients when the facts and evidence support those conclusions. Experts may
routinely report technically unfavorable answers, and

EXPERT WITNESS JOURNAL

The primary issue all experts have to deal with when
evaluating evidence is bias. Psychology experts have
determined a number of biases exist due to many factors, which are beyond the scope of this article. But,
suffice to say, bias does in fact exist and in order for a
forensic investigator to reduce the influence of those
biases as much as possible, a number of steps should
be followed.
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may be known to other local insurers, independent
adjusters, or lawyers. Ask if the expert has ever been
disciplined by their professional association and if so,
is it relevant to your case? Be sure to check with a
number of people, as similar to expert biases, reviewer biases also exist for a number of reasons.

10 Tips for hiring experts: What to look for to avoid
the hired guns
1. Firm leadership – It starts at the top. Leadership is
likely the most important influencer of a forensic firm
regarding (and/or adopting) a hired gun mentality. If
the firm has strong values that support objective research and a “tell it like it is” approach to their investigations, then individuals within the firm are less
likely to feel the pressure to lean toward their client’s
interests and provide a report that may ignore facts
and evidence.

In the future, when you are looking to hire an expert, be wary of the slick-talking gunslinger. They
may present facts favorably, but it may be detrimental in the long run. Just because they are part of an organization doesn’t mean they are impartial. Review
qualifications and trial history, and verify that the expert is using accepted science, methods and protocols
that will stand up in court.

2. Consultation and peer review - In a firm that is
filled with truth seekers rather than hired guns, experts are more likely to consult one another on cases.
When findings are formally reviewed by peers, it adds
another dimension and degree of objectivity.

About the Author
Ron Koerth
Senior VP of Forensic Consulting for Envista
Forensics Canada & UK.
Ron is the Senior Vice President for Envista’s Canadian and UK/European Forensic Consulting division.
He has 30 years of combined experience as a civil and
forensic engineer. Mr. Koerth is an accredited masonry engineer and specializes in structures and
building sciences, construction claims, project management, and risk analysis. Mr. Koerth often has
speaking engagements at numerous Toronto area
professional societies with which he is also associated.
Mr. Koerth has served as an expert witness several
times in Ontario Superior Court in matters relating to
construction/inspections, fraud and building science.

3. No sugar coating - Many people love things that
are sugar-coated, but sugar-coating a forensic investigation shouldn’t be one of them. A client might like
a favorable report, but after hundreds of thousands of
dollars spent in litigation, losing at trial because they,
in reality, did not have a good case, is not going to
make anyone happy. It’s always better if the client
knows where they really stand, as it places them in a
better position to settle their case and avoid the hassle, delays and expense of a protracted legal battle.
5. Can offer perspective on both sides - There is no
better way for an expert to show they are only interested in the facts than by regularly being hired by
both plaintiffs and defendants. It offers a perspective
that is invaluable when it comes to reducing bias in
investigations and reports.
6. Uses accepted science, protocols and methods - In
the old days, an expert could get away with what was
called junk science (or no science) as long as they were
polished and could convince the court they were
right. Now the courts are more likely to dismiss that
expert, which could cost clients dearly in both a lost
case, expert fees and litigation costs.

Mr Roger Helm
Consultant Orthopaedic Surgeon
MB, ChB, FRCS (Eng), FRCS (Edin( (Orth)
CertMR Parts 1 and 2

7. Find an expert who can communicate well – An
expert should not be a smooth talker or someone that
talks around the facts of the case. They should be able
to simplify the science and the evidence to make it
easily understood by the court.

Consultant Orthopaedic Surgeon at Doncaster Royal
Infirmary since 1991. General Orthopaedic/trauma
practice with a special interest in hand and upper limb
surgery. Royal College specialty tutor for 10 years. Over
30 research papers published in international journals.

8. Has appropriate qualifications – This does not
mean that they need to have a Ph.D., they simply
need to have the qualifications required to opine on
the subject matter. A Ph.D. structural engineer opining on a corrosion failure is no better than a materials technologist opining on a bridge design.

Over 25 years experience in Personal Injury and
Clinical Negligence medico-legal work including report
preparation (several hundred yearly), conferences and
Court appearances and lecturing. Approximately 80%
instructed by Claimant and 20% by Defendant.

9. Review past trial history – Be wary of experts whose
evidence is consistently not accepted by the courts.
Every expert has a bad case, for many reasons, but if
there are many such cases, the link shouldn’t be ignored.

Contact: Monika Stenton
Email: RogerHelm@aol.com
Address: Park Hill Hospital,
Thorne Road Doncaster DN2 5TH
Alternate Address: (Non-Correspondence):
6 Bendall Mews, London NW1 6SN
Tel: 01302 865131 Fax: 01302 864205
Mob: 07796 958255

10. Check with others in the region - See if others
have used a particular expert and what their opinion
was related to that expert. In some regions, the pool
of experts is small and the reputation of the expert
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Expert Profile
by Dr. Shanthi Paramothayan
BSc MBBS PhD LLM MScMed Ed FHEA FCCP FRCP
Consultant Physician in Respiratory and General Medicine
Clinical training
Dr. Shanthi Paramothayan has been a Consultant
Physician in Respiratory and General Medicine working in the NHS for more than 17 years. She has extensive experience and expertise in all aspects of
respiratory medicine. She has a degree in Medical
Biochemistry, has a PhD from the University of Cambridge and qualified from St. Bartholomew’s Hospital Medical School, University of London, with
distinction in medicine. Shanthi is a Fellow of the
Royal College of Physicians and a Fellow of the
American College of Chest Physicians.

Private practice
As well as working for the NHS, Shanthi has a small
private practice at Spire St. Anthony’s Hospital in
Cheam and BMI Shirley Oaks Hospital in Croydon.
Patients are referred by the General Practitioner, by
Consultant colleagues or patients self-refer themselves.
Patients are referred for a review of conditions such
as asthma or COPD or with unexplained symptoms
of cough, breathlessness, haemoptysis (coughing up
blood), chest pain and weight loss. Often patients are
referred because of abnormal findings, for example
a chest X-ray or CT scan.

Shanthi trained in Respiratory Medicine in South
West London, including the Royal Brompton Hospital, where she learnt about the management of
complex cases. She chose to specialise in Respiratory
Medicine because it combines both acute and chronic
conditions and is linked with all the other key specialties: cardiology, nephrology, rheumatology and
neurology. She enjoys the diagnostic challenge of
making an accurate diagnosis and implementing
management which leads to improvement in the
patient’s health.

Dr. Paramothayan takes a detailed history and
undertakes a thorough clinical examination. She then
recommends investigations that are required: chest Xray, CT thorax, spirometry, lung function tests, ultrasound of the lungs, pleural aspiration, bronchoscopy,
sleep studies.
Shanthi is an experienced Bronchoscopist, is trained
at reporting sleep studies and competent at pleural
procedures.

She has extensive experience in all sub-specialties in
respiratory medicine, including: asthma, allergic lung
disease, asbestos-related lung disease, bronchiectasis,
chronic obstructive pulmonary disease (COPD), lung
cancer, mesothelioma, tuberculosis, pulmonary emboli, occupational lung disease, pneumonia, respiratory infections, pleural disease (including pleural
effusions), empyema, sleep-related disorders, including obstructive sleep apnoea, respiratory failure, sarcoidosis and interstitial lung disease, including
pulmonary fibrosis.

Medical education
Shanthi has a Masters degree in Medical Education
from the Royal College of Physicians, is a Member of
the Association of Medical Educators (ASME) and is
a Fellow of the Higher Education Academy (FHEA).
She has been actively involved in teaching and training undergraduates and postgraduates for 15 years.
She has been an examiner for MBBS final examinations for 13 years and for the postgraduate membership examinations (PACES) for the Royal College of
Physicians (RCP) for 10 years. She has been a question writer for the RCP, on the Board for MRCP 1
and a member of the Education and Training Committee of the British Thoracic Society.

Research
She has conducted research into many conditions, including sarcoidosis, pulmonary hypertension and
cystic fibrosis. She has several publications and has
presented the findings of her research in conferences.
Her publications in sarcoidosis are widely cited.

She was commissioned to write a text book entitled
“Essential Respiratory Medicine” by Wiley-Blackwells
which was published in November 2018. This textbook is for undergraduates, postgraduate doctors in
training, GPs, nurses, and other healthcare practitioners. She has also written several articles for newspapers and journals.

She has been trained to do Meta-analysis and has
completed several Cochrane Reviews. This taught
her to look at clinical trials in some detail and separate
evidence into high quality and that which is not
meaningful.
EXPERT WITNESS JOURNAL
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Medico-legal practice Dr. Shanthi Paramothayan has
a Masters degree in Medical Law (LLM) from the
University of Cardiff and has been doing medicolegal
work for 6 years. She has completed over 50
medicolegal reports with good feedback.

Case 2:
Lung injury secondary to road traffic accident
Dr. Paramothayan was asked to review the notes of a
woman with Chronic Obstructive Pulmonary Disease
(COPD) who had been involved in a serious Road
Traffic Accident (RTA) resulting in several broken ribs
and lung contusion. She was admitted to the Intensive Care Unit of a hospital for several days and after
several weeks on the ward was discharged home. Dr.
Paramothayan was asked to comment on whether her
ongoing symptoms of breathlessness two years after
the accident were due to COPD or whether the rib
fractures and lung contusion contributed to her
chronic symptoms. Dr. Paramothayan reviewed the
woman in her clinic, undertook a physical examination, a spirometry and a chest X-ray. Dr. Paramothayan referred to the NICE COPD guidelines and
concluded that, on a balance of probability, the worsening of her breathlessness over the two-year period
was more likely to be due to the natural history of
COPD which results in a gradual decline in lung
function.

Shanthi has always been interested in the legal
aspects of medicine and enjoyed the Masters course,
especially reading about the complex medical cases.
When instructed to do a case, she takes a scientific and
analytical approach. She undertakes a detailed review
of all the clinical information, including medical history, and the results of all investigations. This is the
critical first stage. When instructed to do so, she sees
the patient/client in her private clinic to take a history,
conduct an examination and do investigations that
are necessary. She then writes the report, making sure
that she answers the relevant questions asked. She is
up to date with the latest guidelines in respiratory
medicine from the British Thoracic Society (BTS) and
NICE. She is not judgmental and does not jump to
conclusions. She refers to the current literature in her
report. As Shanthi is organised, her reports are completed on time with clear and precise conclusions. She
enjoys discussing cases with other expert witnesses.
She does not deal with personal injury claims, only
with Clinical Negligence.

Dr. Paramothayan is happy to receive queries about
medico-legal cases. She can be contacted by e-mail
or by telephone.
Website: www.paramothayan.com
Email: shanthi.paramothayan@gmail.com
Mobile: 07759 703797

The themes of cases that are referred to her are: occupational lung diseases, delay in the diagnosis of a
condition, the wrong diagnosis being made and
wrong management of a condition.

DR SHANTHI PARAMOTHAYAN

Examples of recent cases include;
Case 1: Missed Pulmonary Embolism
Pulmonary embolism (PE) is a common occurrence,
particularly in hospitalized patients. The risk factors
for developing a PE include immobility, malignancy,
underlying thrombophilias (conditions that make
your blood clot easily) and long-haul flights. People
who develop a PE usually present with shortness of
breath, pleuritic chest pain (pain on breathing in) and
sometimes haemoptysis (coughing up blood). Dr.
Paramothayan was asked to review the clinical notes
and CT images of a young woman who developed
breathlessness after several long-haul flights and presented to her General Practitioner (GP). Unfortunately, her GP did not recognise the symptoms and
signs of PE and treated the patient for musculoskeletal pain. The woman became more breathless and a
few days later was admitted to hospital and was diagnosed with multiple PEs from a CT pulmonary angiogram. There was no doubt that the diagnosis of
PE had been missed, but the question was whether as
a result of the delay in diagnosis, the extent of the PE
was worse and whether she had developed long-term
complications. By referring to current literature on
this subject, Dr. Paramothayan was able to demonstrate that, on a balance of probability, that the
woman’s symptoms 5 years after the incident were
unlikely due to the PE and that the delay in diagnosis was unlikely to have resulted in the long-term
symptoms.
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BSc MBBS PhD LLM MScMedEd FHEA FCCP FRCP

Consultant Physician in Respiratory and General Medicine
Associate Dean Health Education South London
GMC Registration No: 4024291
Mobile: 07759 703797
www.paramothayan.com
Dr. Shanthi Paramothayan is a Consultant
Physician in Respiratory and General Medicine
with extensive expertise and experience in all
aspects of respiratory medicine.
She has been actively involved in teaching
and training undergraduates and postgraduates
and is passionate about improving the care
of patients. She undertakes private practice
at Spire St. Anthony’s Hospital and BMI Shirley Oaks Hospital.
Dr. Paramothayan has a Masters in Medical Law (LLM) from
the University of Cardiff, is an Expert Witness and undertakes
medicolegal work.
Dr. Paramothayan has extensive experience in respiratory
conditions, including: pulmonary emboli, lung cancer,
asthma (including occupational asthma), pulmonary fibrosis,
pneumonia, respiratory infections, bronchiectasis, pleural
disease (including pleural effusions), respiratory failure,
chronic obstructive pulmonary disease, and interstitial
lung disease.
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Private Expert Opinions
in Civil Law Litigation
The evidentiary value of private expert opinions with a focus on medical
malpractice cases. Clarification by the Swiss Federal Supreme Court,
by Thomas Gelzer, Yvonne Pieles
In civil law litigation, private or party expert opinions
are repeatedly submitted by the parties in the expectation that they are considered as evidence. The Swiss
Federal Supreme Court (BGer) has recently (BGer
4A_9/2018 of 31 October 2018) dealt with this question and confirmed that an expert opinion commissioned by a party does not have the quality and
procedural value of a judicial expert opinion and does
not have its evidentiary value. In fact, private expert
opinions are on a par with mere party assertions.

the statements and the evaluation of documents of the
attending medical personnel. In this context, the question arises as to the evidentiary value of the reports
drawn up by doctors as part of their treatment. According to the BGer, the general rules of evidence are
decisive for answering this question. Such reports do
not have the evidentiary quality of court commissioned
expert opinions. Medical reports are physical records
and, accordingly, have the evidentiary value of records.
The evidentiary value, however, is limited in the fact
that it refers only to questions and facts which cannot
be made the subject of an expert opinion. In particular, conclusions drawn from the facts contained in medical reports on the basis of medical expertise may be
the subject of a judicial opinion. If reports by medical
personnel contain such conclusions, they are merely
party assertions and have no evidentiary value.

Purpose of expert opinions
The abovementioned decision concerned a case
between social security insurers and a liability insurer.
The social security institutions asserted a recourse
claim against the liability insurer. There was dispute
as to what evidentiary value reports drawn up by doctors in social security proceedings had in civil law litigation. The BGer initially stated that experts provide
expertise to the judge through their specialist knowledge. The experts either inform the judge of their experience or knowledge in their discipline, clarify facts
relevant to the court or draw factual conclusions from
existing facts. In contrast to an expert witness, an expert can be substituted. While the expert witness testifies about his own perceptions, the expert makes his
expertise available to the court, so to speak. This is
why, the expert is appointed by the court (in contrast
to the expert witness). In contrast, opinions of experts
commissioned by the parties are not in themselves
suitable as evidence.

Reports by medical personnel
Social insurance institutions (SUVA, IV, AHV) often
rely on reports from physicians in charge regarding
diagnoses, findings etc. According to the BGer, such
reports cannot have the quality of a court commissioned expert opinion, since the physicians in charge
themselves may be affected by the answers to the questions, especially with regard to possible false diagnoses
or treatment errors. For this reason, the independence that distinguishes the expert is lacking.
Reports from district doctors (Kreisärzte)
The same applies to the district doctors, who also lack
the independence of an expert due to their connection to social security institutions and social security
institutions' right to select them.

Relevance of third-party expert opinions
Third party expert opinions are reports commissioned by another judicial authority in other
proceedings but used in subsequent proceedings.

Summary
The BGer has confirmed its practice according to
which an expert opinion commissioned by a party is
not evidence in the sense of the Civil Procedural Code
and has no evidentiary value. The necessary independence is lacking. Evidentiary value, on the other
hand, is provided by expert opinions commissioned
by other authorities and issued in other proceedings
(third-party expert opinions). A prerequisite, however,
is that the parties are granted the right to be heard in
the main proceedings in which the third-party opinion is to be used as evidence. However, it must be
borne in mind that private expert opinions – as party
assertions – must also be specifically disputed in the
course of the civil proceedings otherwise they are regarded as accepted.

According to the BGer, third-party expert opinions
may be used as evidence in subsequent proceedings
provided that the parties are granted the right to be
heard in the subsequent proceedings. In particular,
the parties must be given the opportunity to comment
on the independence of the expert, to ask follow-up
questions, etc. If a third party expert opinion is introduced into other proceedings in this way, it has the status of a judicial expert opinion.
Special case medical reports
Medical personnel regularly draw up reports on the
treatments they carry out in the course of their work.
The BGer rightly stated that treatments already carried out could be the subject of an expert opinion. In
contrast to the reports of the attending physicians an
appointed expert's answers to questions would not be
based on the latter's own perceptions, but rather on
EXPERT WITNESS JOURNAL
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Annual Medico-Legal
Expert Witness Conference
6 December 2019
Inspire MediLaw are committed to encouraging
dialogue between medical and legal professionals.
At this year’s Annual Conference we feature a panel
discussion on the ‘Do’s and Don’t’s of giving evidence
as an Expert Witness’. Bring your questions and
observations for discussion!

Conference details:
Location: Oxford Thames Hotel,
Sandford-on-Thames, OX4 4GX

The conference opens with a focus on the medicolegal issues surrounding a brain surgery claim. We
are delighted to welcome Huw Ponting (Enable Law)
to discuss this, before Dr James Bolton (Consultant
Liaison Psychiatrist) elaborates on the question of
capacity.

CPD: 6 hours, accredited by the Royal College of
Surgeons of England

His Honour Judge Charles Harris QC will address
delegates on the presentation of expert evidence,
both in report form and as oral evidence. An opinion
from the Bench not to be missed!

Chair: Dr Simon Fox QC, Serjeants’ Inn

Timings: 9.30am registration, coffee & pastries
10am start, 5.30pm finish, followed by a networking
reception in the hotel

Cost: £325 +VAT
Use code EWJOURNAL50 at checkout for £50
discount
Speakers:
His Honour Judge Charles Harris QC
Huw Ponting, Partner, Enable Law
Dr James Bolton, Consultant Liaison Psychiatrist &
Medical Expert
Paul Sankey, Partner, Enable Law
Mr Richard Kerr, Consultant Neurosurgeon &
Medical Expert
Caren Scott, Managing Director, InspireMediLaw
Dr Rob Moisey, Consultant Endocrinologist &
Medical Expert
Dr Adrian Rees, GP & Medical Expert

We’ve responded to some 2018 feedback for smaller
sessions by offering workshops this year. This will
enable delegates to tailor their learning on the day to
their specific needs.
Morning Workshops
‘Consent: Sharing Good Practice’ or ‘Role Play in
Cross Examination’
Afternoon Workshops
‘Meeting of Experts’ or ‘Starting, Building,
Running a Successful Medico-Legal Practice’

EXPERT WITNESS JOURNAL

To book: www.inspiremedilaw.co.uk/event/
01235 426870
info@inspiremedilaw.co.uk
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The Medicolegal Challenges
Associated with Pelvic Mesh
Complications
by Dr Ivan Ramos-Galvez
LMS, FCA, FFPMRCA
Research published in October 2018 showed that 3.3% of mesh implants used for urinary
incontinence caused complications requiring reversal operations. In this article,
Dr Ivan Ramos-Galvez LMS, FRCA, FFPMRCA, Consultant in Pain Medicine and
expert witness, discusses the history of the introduction of pelvic mesh treatment as a treatment
for urinary incontinence and explores the reasons why complications occur and the pain
conditions associated with these complications.
Urinary stress incontinence is a common problem
that affects women of all ages, more commonly after
childbirth. The cardinal symptom is leakage of urine
when the bladder is submitted to any pressure. This
may involve anything from a few drops of urine when
running to catch the bus, to leakage on coughing,
sneezing or laughing.

ensure that the incontinence had been successfully
treated.
• It avoided the risks of a general anaesthetic.
• It was a quick procedure which could be carried
out within a day (20 minutes operative time) because
it was percutaneously inserted, with fast recovery to
normal life afterwards.

Traditionally the management was conservative
involving physiotherapy to reinforce the pelvic floor
muscles and life-style changes to reduce exposure to
the triggers. Unfortunately, these treatments are not
always effective and the symptoms can be embarrassing and have a significant and negative impact
on daily life; as a result, surgical techniques were
developed.

These benefits expedited the regulatory process and
the “kits” became widely distributed. Further kits
became available and their sale was authorised based
on their similarity to the original product, rather than
pure efficacy and safety.
Guidelines for the management of stress incontinence evolved to incorporate the new mesh treatment and older surgical methods became obsolete.
Technical skills relating to the previous, more invasive surgery were lost and a new generation of “mesh
surgeons” were trained. The results were promising,
offering curative rates of 85%, based on cough tests,
change in weight of a sanitary pad over 24 h, urodynamics and Visual Analogue Score of urinary symptoms (0=none and 100=unbearable). Overall,
studies that now run to a 15 year history still report
the same results, suggesting low risk of complications.

The surgical techniques to resolve the problem were
safe, well tried and tested over time, and offered
reasonably good outcomes. However, they were not
always without complications, the most common
being recurrent incontinence, as well as more general complications relating to potential tissue trauma
and infection, as can be associated with any surgical
procedure.
In the mid 1990s a new technique for the surgical
treatment of urinary incontinence was developed. It
involved a monofilament of polypropylene made into
a mesh that could be inserted percutaneously under
local anaesthetic. The concept was based on the
theory that lifting the mid urethra up could offer the
resistance required to stop passive leakage of urine.

However, the technique involves a blind percutaneous transvaginal insertion of a trochar (a surgical
instrument) directing it towards the iliac fossa in one
side, ensuring it is positioned at the level of the mid
urethra and then towards the iliac fossa on the other
side. A modification involves a change in direction towards the obturador foramen in a more horizontal
trajectory. The pitfalls are that the insertion involves
passage of a large trochar incorporating a foreign

The technique had many perceived advantages:
• The mesh was inserted under local anaesthesia and
therefore allowed an intra-procedure cough test to
EXPERT WITNESS JOURNAL
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Monofilament of polypropylene is used in a mesh
format for other procedures such as in the repair of
prolapses and although not in the same numbers
have, over time, given similar type of complications.

material through a non-sterile cavity into the deep
tissues of the pelvic floor. Structures on the way
include bladder, muscles, nerves and bowel. Bladder
perforations are relatively common and cystoscopy is
routinely carried out to ensure the placement of the
mesh avoids the bladder. Overall in the short term
there is a risk of infection of an implanted foreign
material, bladder/bowel perforation and nerve
trauma/damage.

The final and most common use of mesh is a mesh
hernia repair. Neuropathic pain is a common
complication in hernia surgery and it can develop at
any time from immediately post-operatively to years
afterwards. The nerve pain these patients feel is often
in the groin and low abdomen and testicles.
Although severe, the overall symptoms are of a lesser
level of impairment to the overall quality of life
compared to the incontinence mesh.

The initial studies reviewing the outcomes never
considered or reported the incidence of pain. They
concentrated on the outcomes in urological symptoms and satisfaction with regards to incontinence.
Unfortunately, some women develop pain which can
be very intrusive to their lives; often more so than the
incontinence they were trying to treat. On reporting
the pain to the surgeon, many women have felt
dismissed, initially being advised it is as a result of the
recent surgery and later, by underplaying it in
comparison to curing the incontinence. Time has
shown that meshes have been found to be coated in
bacteria and when loaded with the weight of the
abdominal organs transforms itself into a cutting
thread, akin to the handle of a heavily loaded plastic
bag.

Class Action suits against the manufacturers of the
mesh kits in the US have seen significant claims for
compensation and an increasing number of claims
are being brought by women individually and as
actions groups. A Consultant in Pain Medicine is well
placed to assist with a medico legal claim of this type
which often involves complex chronic pain and
associated conditions such as fibromyalgia. Dr Ivan
Ramos-Galvez, author of this article, has provided
expert opinion on these cases. He is a well-established
pain expert, specialising in the diagnosis and
treatment of complex pain conditions. He is well
regarded as an expert witnesss in cases involving
fibromyalgia and other pain conditions.

Furthermore, the polypropylene material the mesh
is constructed from has physical and chemical properties that change with time and temperature, akin
to plastic containers used to reheat meals in a
microwave. These changes include twisting, curling,
contraction and even rupture of the mesh itself.
In the short term, bladder infections that require
prolonged courses of antibiotics, nerve damage and
muscle dysfunction are seen. In the long term,
antibiotic resistance, fistulae, chronic pain, mesh cutting into the vagina and bladder, dysfunction of the
pelvic muscles, loss of sexual function, bladder
incontinence, bowel incontinence, constipation,
depression, anxiety, social withdrawal and isolation
and a loss of confidence… are all reported symptoms.
These late complications have been reported after
years of successful results with no prior problems.

Please call us on 020 7118 0650 or email us
info@medicolegal-partners.com

It is a complex problem that has a complex solution.
The obvious one is removal of the mesh without any
further harm being caused. Mesh removal is
challenging, laborious and very skilled. Patient
selection is key. Not all patients who experience
complications from mesh insertion are suitable to
have the mesh removed. When meshes have been
removed, 100% of these meshes have shown
histopathology in keeping with a graft versus host
reaction that suggests activation of the immune
system as mediator of a systemic inflammatory reaction. This may account for the patients who report
symptoms associated with the onset of autoimmune
diseases, widespread arthritis and even fibromyalgia
following mesh surgery. The treatment for women
facing this worrying and painful situation is a
multidisciplinary approach comprising of self-help
techniques, psychological help and above all feeling
listened to and supported.
EXPERT WITNESS JOURNAL
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Leicester Researchers Develop
Novel Heart Pump to Help
People with Heart Failure
Dr David Adlam, Associate Professor and Interventional Cardiologist in the
Department of Cardiovascular Sciences and Piyal Samara-Ratna, Mechanical
Engineer in the Space Research Centre, have joined forces to combine medical and
space research to develop a pump to help people with heart failure.
The new left ventricular assist device (LVAD) is an artificial heart pump used as an interim support measure for people with heart failure who are under
consideration for a transplant and unlikely to otherwise survive the wait for a donor heart. In contrast to
existing LVADs, the new device is smaller and safer to
implant.

On the surprising links between space engineering
and medicine, Mr Samara-Ratna said: “Landing a
Mars rover is a challenge and putting something into
the heart is a challenge – you’ve got to create something that’s compact and can function in harsh environments and you need to be 100 per cent certain it
will do its job when it arrives.”

A key feature of the device is that fitting it doesn’t require major surgery - with a small ‘key-hole’ incision,
it can be inserted through the chest wall. Another
benefit is that it doesn’t sit inside the heart, reducing
the risk of infection and blood clotting.

Dr Adlam and Mr Samara-Ratna are looking to move
the device to human testing in around two and a half
years. It is hoped that, in future, the device could be
used to help the large population of people in the
UK living with heart failure as well as those who are
newly diagnosed.

Developed by researchers at Leicester and funded
by the British Heart Foundation, the technology has
the potential to save and improve the quality of lives
of patients worldwide. The project included contributors from across the University alongside colleagues
at the University of Sheffield and Perspective Device
Consulting Ltd.

Need an expert fast call our
free searchline
on 0161 834 0017

Dr Adlam said: “Someone who’s had a severe heart
attack, for example, can deteriorate rapidly with
heart pump failure and often isn’t well enough to be
transferred for open-heart surgery under a general
anaesthetic. What we need is a device that can be implanted through the skin using techniques commonly used in most heart attack centres so it is
available when and where it's needed. For patients
who only need temporary support, it can also be easily taken out when the heart has had time to recover.

Dr Duncan Dymond
MD FRCP FACC FESC

Consultant Cardiologist
Dr Duncan S Dymond has been a consultant cardiologist at
St Bartholomew's Hospital, now a part of Barts Health NHS
Trust since 1987.
He has been undertaking expert witness and medicolegal
work for more than 5 years and has completed his Cardiff
University Bond Solon expert Witness course.

“The work we're doing is happening in parallel
with simultaneous advances, such as those in battery
technology. We’re seeing the development of smaller,
lighter batteries that can potentially be re-charged
across the skin.

Dr Dymond currently completes 1-2 medicolegal reports per
week, for personal injury and medical negligence, with
roughly a 60/40% split claimant/defendant.
He has also completed expert witness work for the General
Medical Council, the Medical Defence Union and the Crown
Prosecution Service as well as accepting private instructions
directly for solicitors. He has also provided mediolegal
opinions for cases in Singapore.

“Even with current treatments, there are also many
heart failure patients who still have symptoms that
substantially reduce their quality of life. There’s a real
unmet need for new technologies to help these
patients.”

T: 0207 079 4260
E: medicolegal@harleycardiology.co
secretary@drduncandymond.com
W: www.drduncandymond.com

Dr Adlam started working on the new LVAD in 2013,
when he first collaborated with the Leicester engineers led by Mr Samara-Ratna.

110 Harley Street, London, W1G 7JG
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Current Problems and
Pitfalls for the Expert Witness
by Alec Samuels
One might have thought that with the Rules, the
Practice Direction and the Guidance, the professional
institutes and the literature, that the path of the expert called upon to prepare a report and to give evidence in court would be smooth. Unfortunately the
problems and the challenges continue. The ethical
and professional standards remain very high, to the
credit of the experts generally. What then must the
expert watch out for?

ing, convictions potentially unsafe, Andrew Ager,
Southwark Crown Court, 30 May 2019. The worst
expert witness: and the winner is …., Chris Makin,
2019, Your Expert Witness, issue 50, p 17.
Retired
The expert is retired, emeritus. With all his knowledge, experience and wisdom he can read the current literature, take time to think, and not be rushed
into examining patients or inspecting sites and machinery, and compile full and careful reports. But he
is no longer in practice. He may not be aware of the
very latest changes. Not involved day-to-day, he is
getting “rusty”, increasingly out of touch. When does
he cease to be a reliable expert witness? He must
avoid the description “dinosaur”. If however the case
involves an incident many years ago it could be helpful that the expert was also in practice many years
ago when it all happened.

Reckless, dishonest
The expert and his team ran a report factory. He
saw the lay client, the patient, and gave a report indicating a full recovery. The solicitor, dissatisfied with
this, asked for the report to be amended, so as to be
more favourable to the patient. Without seeing the
patient again, without any further investigation, just
accepting what the solicitor claimed, the expert
amended his report, making it starkly different. The
expert was found by the judge to have been reckless,
not caring whether what he said was true or false, not
caring whether the judge be misled or not, not holding an honest belief, indeed dishonest. What had
happened was far more than negligence, a mistake,
an oversight. Yet he had stated that he had given a
true and completely professional and independent
opinion. This was an imprisonable contempt, deserving of a 9 month immediate sentence. Liverpool
Victoria Insurance v Khan [2019] EWCA Civ 392,
[2019] 1 WLR 3833, on appeal from [2018] EWHC
2581. Unfortunately the expert denied liability,
blamed a third party, persisted, gave alternative explanations, tried to cover up, told lies, and pursued
financial profit. For mitigation he would have needed
an early admission of guilt, remorse, co-operation
with police and CPS, ill health, good character, unblemished personal and professional reputation.

Best practice for the medical expert is that he should
be in practice or have been “sufficiently recently” in
practice. How long is recently? This depends upon
the circumstances, and must ultimately be for the
judge.
Accreditation necessary?
For a variety of reasons there is strong pressure upon
the experts to become accredited, as an indication of
competence and reliability. Reputable training
schemes proliferate. Accreditation may indeed prove
to be useful. But accreditation is not essential. The
judge decides whether or not to allow an expert to
give evidence. There are several convincing ways of
showing integrity, competence and reliability. A police officer may hold no paper qualifications, but he
has been a road traffic officer for 20 years, he holds
senior rank, his reputation is good, he knows more
about traffic problems than anybody else.

Dishonesty and recklessness bear all the hallmarks of
professional misconduct and unfitness to practise,
with the likelihood of the General Medical Council
GMC bringing the alleged offender before the Medical Practitioners Tribunal Service MPTS.

In best practice in the medical world the expert must
hold a licence to practise or other appropriate registration, the appropriate qualifications, continuing
training and professional development. As an expert
he is expected to describe and explain the range or
spectrum of clinical and professional opinion on the
matter in issue and place his own opinion in that
range or spectrum. Acting as an expert or professional witness, Guidance for healthcare professionals, Academy of Medical Royal Colleges, 2019. The
requirements in effect constitute a form of accreditation. The general principles are applicable for all experts.

The unqualified expert
Eight defendants faced a criminal trial for conspiracy to defraud arising out of carbon-credit trading.
The so-called expert had no qualifications, not even
A levels, had not read any book on the subject, kept
inadequate records, and did not disclose helpful matters to the defence. The evidence of this so-called expert was rejected, and the trial collapsed. It then
appeared that this so-called expert had given evidence for the prosecution in some 20 previous cases,
all of which now needed re-opening and re-examinEXPERT WITNESS JOURNAL
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tolerated. The first expert produces an unfavourable
report. So he is dismissed by the solicitor, and permission is sought to call a new expert, who is more
favourable. Normally the judge will not give permission, unless perhaps the first report is also given in
evidence. Vasiliou v Hajigeorgiou [2005] EWCA Civ
236. Beck v Ministry of Defence [2003] EWCA Civ
1043. Edwards-Tubb v JD Wetherspoon [2011]
EWCA Civ 136. Bowman v Thomson [2019] EWHC
269 (QB). As a matter of practice when a party seeks
permission to call an expert the other party should
consider formally asking whether any other expert
has been instructed and has reported, and, if so, for
that report to be disclosed, preferably at an early
stage such as case management.

The team problem
The expert may do all the work himself, he is the expert, he is a “one man band”, and that is how he operates. But increasingly in this technological world
the expert works in a team. He has colleagues in the
lab, specialists in particular areas, clever technicians,
and the expert report may be the culmination of collective work. All this is perfectly scientific and proper.
But in his report and in giving evidence the expert
must make clear the procedure that has been followed and the extent to which matters lie within his
own expertise, albeit the analysis has been done by
his team, or the limitations upon his own particular
expertise. If need be advice or instruction can be
sought at the case management stage.

Part of the skill of the solicitor lies in selecting an
appropriate or good expert. If the case is likely to go
against the client better that he should know the
truth at an early stage, than live under a false illusion
and be shot down in flames at the trial.

Unpalatable evidence: Expert withdraw?
The expert gives his report, and it is obvious that the
report is highly unfavourable to the client. If the
client decided not to proceed with the original expert, and seeks permission to call a new, and hopefully less unfavourable, expert, the original expert
will appreciate that permission will be refused.
Should the original expert therefore, out of compassion, withdraw, so that the client could in all honesty
apply for permission for a new expert on the basis
that otherwise he would be left without any expert
at all. Such a move might appear to be suspicious, or
collusive, or unprofessional, so the best practice
would be for the expert to submit his report in the
normal way and then simply await events. The expert must always protect his own integrity and that of
experts generally.

The lead expert
The instructed expert may be a generalist or he may
be a particular specialist; in the instant case he may
feel the need to obtain the assistance of a specialist
colleague, so he himself may instruct that colleague.
This is perfectly proper, but should be fully disclosed.
The expert is a psychologist and feels the need for a
psychiatrist. The expert is an orthopaedic specialist
and feels the need for assistance from a neurosurgeon or neurophysician. However, probably the better course would be to explain the matter to the
instructing solicitor and seek his assistance.

Mr Ciaran O'Boyle

Mr Keith Allison

Consultant Plastic Surgeon

Consultant Plastic, Reconstructive
and Aesthetic Surgeon

MD, FRCS (Plast), BSc

MB ChB, MD, FRCS (Eng), FIMC RCS (Ed), FRCS (Plast)

Mr Ciaran O’Boyle is a Consultant Plastic
Surgeon and Honorary Assistant Professor at the
University of Nottingham. He has a wide range
of expertise in reconstructive and aesthetic
surgery, burn care, trauma, scarring, skin
cancer and surgery for facial paralysis.

Mr Keith Allison is a Consultant Plastic Surgeon at the James Cook University
Hospital, Middlesbrough. He is currently Lead Clinician for Burns, Trauma and
Breast Reconstruction and has previously held the post of Clinical Director
(2014-2016).
Within the NHS, Mr Allison provides a general adult and paediatric plastic
surgery service with subspecialty interests of breast reconstruction,
microsurgery, skin oncology and trauma reconstruction together with the
teaching and training of the future generation of plastic surgeons.
Having previously run a successful cosmetic surgery practice in Teesside for
12 years (ending 2017) Mr Allison has extensive experience in facial, nose and
eyelid rejuvenation surgery, non-surgical rejuvenation, breast surgery and body
contouring surgery.

Mr O'Boyle regularly receives instructions
for medical assessments and expert opinion
in cases of personal injury, scarring and
disfigurement.

Mr Allison has recently given up his independent cosmetic surgery practice and
has established a medico-legal practice concentrating on medical negligence and
personal injury. Mr Allison provides expert witness advice and reports for the
GMC, Medical Defence Organisations and legal practices. He has undertaken
specialist expert witness training and holds the Cardiff University Bond Solon
(CUBS) Medico-legal Expert Witness Training Certificate.

Ciaran P O'Boyle Ltd
BMI The Park Hospital
Sherwood Lodge Drive, Nottingham, NG5 8RX
Tel: 0115 971 3593 Mobile: 07531 501854
Email: coboyle.plasticsurgery@gmail.com
Web: www.ciaranoboyle.co.uk
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to the case of the client the report will be. The expert
should be cautious and reluctant. A provisional report may be prepared in haste, it may look rushed,
it may need future amendment, it may in the end
cause a lot of trouble and endanger the credibility of
the expert. It could emerge that the expert had not
seen the lay client, or had not seen the hospital
records, or not had time to read the relevant literature, or not been aware of the case being advanced
by the other side, or had not read the communications from the other side, or seen the witness statements, or seen the pleadings. Exposure of his
shortcomings will embarrass the expert and weaken
his evidence. If he does compile a provisional report
the expert should ensure that it is clearly marked as
provisional and that wherever possible it is not released or disclosed unless and until it is ultimately
finalised.

Pressure of time
The expert should not accept more work than he can
comfortably cope with, otherwise everybody will suffer detriment. The expert must know his own capacity, and he must ascertain what those instructing
him are expecting. As things go along, the expert
must always inform the solicitor when there is a problem, especially an unavoidable delay. A dilatory solicitor can suddenly call for everything to be ready
for yesterday. It is the duty of the solicitor not the
court to pass judicial requirements to the expert. It
is the duty of the expert to keep the solicitor fully informed. In the event of real difficulty the expert is
entitled to seek the help of the case judge. Goodwill
on all sides is precious. Reasonable agreements to
extend time will usually be accepted by the judge.
Past criticisms
If he does a fair amount of forensic expert evidence
report work he will be very lucky if he escapes criticism or rejection from time to time. Perhaps a judge
got a bit irritable and publicly criticised him; perhaps
the expert has from time to time had his evidence
rejected and the evidence of the expert for the other
party accepted. This is not necessarily reprehensible,
it is just the “luck of the draw” for an independent
non-partisan expert. But all this should be disclosed,
because otherwise the other side might know or find
out about it, and seek to use the information in court
in order to discredit him.

Foreign law
An appropriate expert may give evidence on foreign
law, e.g. in an international commercial matter, foreign law being a matter of fact not law in the English
court. However, the English judge may in the circumstances feel quite capable himself of deciding the
point of foreign law, which is perhaps comparable to
English law, and refuse permission BNP Paribas SA
v Trattamento Rifiuti Metropolitani SPA [2018]
EWHC 1670 (Comm).
Trouble with fees
The expert should not proceed unless and until
there is a satisfactory contract in place. Model contracts are available; they can be adapted to suit particular circumstances if need be. The professional

Premature
The expert is often under pressure from the instructing solicitor to produce the report as soon as
possible, a provisional report if need be, as a rough
idea if wanted as to how favourable or unfavourable

Professor Kayvan Shokrollahi

Dr. Piers N Plowman

Consultant Burns, Plastic & Laser Surgeon

Senior Clinical Oncologist/Radiotherapy

BSc MB ChB MSc LLM MRCS (Eng) FRCS (Plast)

MA, MD, FRCP, FRCR, Senior Consultant at
St Bartholomew’s Hospital and Great Ormond
Street Hospital, London.

Professor Kayvan Shokrollahi LLM FRCS(Plast) is a consultant Burns,
Plastic and Laser Surgeon in Liverpool. He is clinical lead for the Mersey
Regional Burns Service and was appointed by NHS England as Clinical
Lead for the Northern Burn Network of Burns services across the whole of
the north of England. He is also Chairman of The Katie Piper Foundation
Scar and Burns Charity, Editor-in-Chief of the Journal Scars, Burns &
Healing - the worlds only scientific scar journal, as well as Associate Editor
of the Journal Annals of Plastic Surgery.

Adult and Childhood Cancer.
Radiotherapy and Chemotherapy for Cancer.
Author of textbook on complications of
therapy.

He leads a scar and burns rehabilitation centre in the north of England
catering for national needs and he gained his Master of Law degree with
commendation in 2005.

Over twenty years experience as Expert
Witness for above.

He deals with a wide spectrum of acute and elective adult and paediatric
patients across of range of plastic surgery, reconstructive and cosmetic
problems from a wide regional catchment of 4.5 million including Wales
and Isle of Man, as well as nationally including complex cases from other
burns units as far as London.

Also specialises in delay to diagnosis.

He also undertakes private practice relating the broad areas of plastic, reconstructive and cosmetic surgery from a number of hospitals in the region,
and has national expertise in the area of assessment and treatment of scarring.
Professor Kayvan Shokrollahi has experience in a wide range of cases from
personal injury and negligence, to criminal law, torture & asylum, and
inquests.

14 Harmont House
20 Harley Street, London, W1G 9PH
Tel: 020 7631 1632
Fax: 020 7323 3487
Email: postmaster@pnplowman.demon.co.uk

Tel: 0151 430 1901
Email: kayvan@shokrollahi.co.uk
Address: 88 Rodney Street, Liverpool L1 9AR
Area of work: Northwest: St Helens Hospital, Whiston Hospital,
Rodney St Liverpool, Fairfield Independent Hospital. Outside
mainland UK, London or Manchester on request.
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bodies can advise and assist. A fixed agreed fee
payable before the delivery of the report is the simplest. As a happy ongoing professional relationship
for the future is the ideal to be achieved, skilful and
sensitive negotiation will be helpful.

There may be rare cases where a contingency fee
would be allowed, for example full disclosure, and
only a small sum involved in the dispute.
The primers
In many cases the judge needs to understand the science, or the essentials of the science, and the expert
needs to understand how to communicate his science
to the judge. In order to bridge the gap the Judicial
College in conjunction with the Royal Society and the
Royal Society in Edinburgh has started issuing
primers, designed to assist in this process. So far we
have one on Forensic DNA analysis and another on
Forensic gait analysis. The expert involved in a case
touching on these subjects, and any further subjects
in future primers, should obtain and study and keep
a copy, so as to be aware of what the judge is likely to
have ready before or during the case.

The expert had difficulty with the client, some items
were in dispute, there was delay in payment. Perhaps
surprisingly, the expert then accepted instructions
from the same client in a different case. The expert
refused to deliver his report in the second case unless
and until he was paid the outstanding amount on the
first case. Lawful? Doubtful. This is not the proper
manner in which to seek to resolve the first case.
Contingency fees
Although the solicitor may act upon a contingency
fee, a success related fee arrangement, no win no fee,
such an arrangement is not appropriate for an expert. The expert must be and be seen to be independent, impartial, objective, not influenced by
personal financial considerations, not financially interested in the outcome, not expecting more than
the agreed fee, whatever the outcome. He is not an
advocate seeking to win the case. He is giving an independent assessment or valuation of the evidence.
Gardiner and Theobald v Jackson (VO) [2018]
UKUT 253 (LC). R (Factortame) v Secretary of State
TLGR (no 8) [2003] QB 381, CA, paras 63—75, especially paras 73-74. If he were to allow himself to be
influenced by financial considerations his evidence
would be rejected and he would be reported to his
professional regulator and professional body.

“Calling out” the opposing expert
Expert A thinks that expert B on the other side is no
good, and should be “called out”, exposed. Expert
B is alleged to be unqualified, or going outside his
particular expertise, or out of practice, or the analysis and reasoning of his report is defective, or he is
partisan, or he always works for only one big firm
and always for claimants. The sensible course is to
put the facts on paper and communicate them to the
solicitor, and leave it to the lawyers to act as they
deem fit. Rather than taking it upon himself to attack expert B, the expert would do better to make
his own report clear, well supported and positive,
and leave the strategy and plan exposing expert B
at the trial to the lawyers.

 

 
    

Miss Helen Marie Fernandes
MB BS FRCS (Sn) MD

Consultant Neurosurgeon
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Consultant Neurosurgeon with Addenbrooke’s NHS Trust Cambridge
since 2002, with Neurosurgical experience from 1995. I deal with general
neurosurgical problems, am lead Paediatric Neurosurgeon and also have a
major interest in complex Spinal Problems. I am Visiting Consultant in
Neurosurgery at four other nearby Hospitals, was Associate Director of
Postgraduate Education for Addenbrooke's Hospital until 2012 and
Honorary Visiting senior Research Fellow at the University of Cambridge
and University of Edinburgh. I was recently awarded the Greg Wilkins
Barrat International Visiting Surgeon award by the American Association
of Neurological Surgeons and was recognised in the Times Newspaper as
one of the Top 50 UK surgeons in 2011 and Top 100 Children’s Doctors
in 2012. I have a research background and have published to my peers.
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I have experience in writing reports as an expert witness since 2002,
mainly in Personal Injury cases (ratio: claimant 50%, defendant 40%, joint
10%), Paediatric non-accidental injury (prosecution 40%, defendant 40%,
joint 20%) and Medical Negligence (claimant 30%, defendant 70%) and
have made several court appearances in that capacity.

 1 &118  /#*.2".& /22
    
   
 (1/#00(//(,&-"*,$/ %1(&1181/#*.2$/4+
 4''*&,% /20*3", "7#8 /"% !/1+ !   

Contact: Mrs Annie Bannister
Tel: 01223 416 393 Fax: 01223 411 223
Email: helen.fernandes@addenbrookes.nhs.uk
Department of Neurosurgery, P O Box 166,
Addenbrookes Hospital, Hills Road, Cambridge CB2 2QQ
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Technology
The advance of technology is irresistible and must be
accommodated, even in a traditional conservative
profession such as the law. Models, computer generated images, CCTV pictures, and phone pictures
have become commonplace.

Mr Keith Borowsky
Trauma and Orthopaedic Surgeon
specialising in Shoulder & Elbow Surgery
MBBcH (Wits), F.C.S. (Orth.), M.Med. (Orth.)

Witness evidence by video link is increasingly common, and accepted by the judge. The lawyers can
continue their questioning of the witness; but the
watching expert may find that he cannot assess the
visible but absent witness so well as if the witness were
actually present. The psychiatrist and the psychologist may feel inhibited and restricted in forming his
expert opinion.

Mr Keith Borowsky is a Trauma and Orthopaedic Surgeon who has been
practising orthopaedics for over 35 years, including 27 years experience
as a consultant. Following 15 years as a Substantive Consultant at
Medway Maritime Hospital, his current main activities and positions are:
1 CONSULTANT ORTHOPAEDIC SURGEON at The Spire
Alexandra, Kent Institute of Medicine and Surgery (Kims) ,
2: DIRECTOR SUBOW LTD A company involved in research into
shoulder replacement for fracture and implants for other upper
limb problems.

Similarly the pre-recorded examination and crossexamination of vulnerable witnesses may be seen as
second best, not the best evidence.

3: MEDICO- LEGAL CONSULTANT with a combination of
personal injury and negligence work. Mr Borowsky has been involved
in medico-legal reporting for over 27 years, undertaking personal
injury, road accident and medical negligence reports. He also offers
diagnostic and rehabilitation expertise on existing upper limb cases
where the prognosis and future treatment is unclear.

Qualities
The lawyer is often asked what are the keys to success. The expert must expect the same, and indeed
ask himself. The list can be quite extensive: Integrity,
honesty, truthfulness, independence, impartiality,
professionalism, candour, flexibility, open mind, humility, co-operation, the scientific method, meticulous care, rationality, self awareness, self awareness of
limitations, willingness to acknowledge error. Then
you may claim to be a proud expert.

Contact: Keith Adrian Borowsky
Tel: 01634 662 834 - Email: kesujeca@gmail.com
Spire Alexandra Hospital
Impton Lane, Walderslade, Chatham ME5 9PG

Need an expert fast call our free searchline
on 0161 834 0017
or visit www.expertwitness.co.uk

© Alec Samuels

Dr Ilan Lieberman
CONSULTANT IN PAIN MEDICINE MANCHESTER
MB BS FRCA FFPMRCoA

Mr Gerard Cronin

Nursing Care Expert

BSc (Hons), MA (Healthcare), Diploma in Nursing & Registered Nurse
I am a Registered Nurse and Medico Legal Expert with 25 years of full-time NHS
experience. I remain clinically active as a Nurse at an acute NHS Trust.
I have worked as a medico legal expert since 2008. I have been fully trained in all
aspects of the medico legal process including giving evidence in Court. I am fully
conversant with CPR rules and directions. I have given evidence both in the
Crown Court in England and to the Fatal Accident and Sudden Death Enquiry
Court in Scotland.
On average, I prepare 100 Medico Legal reports each year. My Defendant/
Claimant split currently stands at 60/40.
My areas of clinical expertise include:
General Nursing care
Acute Assessment Unit

Able to advise and report on personal injury, musculo-skeletal
pain, neuropathic pain, complex regional pain syndromes (RSD),
fibromyalgia, osteoarthritic pain, myofascial pain syndromes &
post surgical pain and chronic pain conditions

A&E/Emergency Care
Acute Medical Wards

My company retains several Nursing and Midwifery Associates aswell as
Physiotherapy experts.We provide medico legal experts who are in current
clinical practice in the following areas:
Midwifery
Practice Nursing
Paediatric Nursing
Physiotherapy
Adult Nursing
Tissue Viability Nursing

I have acted as an expert witness for both litigant and defendant
solicitors with subject matter expertise in chronic pain related issues,
since 2002. As part of this work I am available for pro bono telephone
advice prior to instruction by a solicitor.

All of my Associates have been trained to produce CPR compliant expert reports
and have been trained in the provision of oral evidence to the Court.

I accept work both in the personal injury and medical negligence fields.

Contact: Gerard Cronin
Tel: 01702 619 744 - Mobile: 07757 301 280
Email: gerard.cronin@btinternet.com - info@croninsolutions.co.uk
Website: www.croninsolutions.co.uk
Cronin Ltd, 64 Sackville Road, Southend on Sea, Essex, SS2 4UG
Area of work: Essex and Nationwide
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For all enquiries please contact my secretary
Helen Westall on: 0161 883 2728
Email: helen@ilanlieberman.co.uk
Web: www.chronicpaincare.co.uk
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Psychological Factors
Following a Trauma:
Experiences on a Continuum
by Dr Kathryn Newns, Clinical Psychologist, Applied Psychology Solutions
The DSM 5 or ICD10 (or 11) are frequently used to
establish whether the difficulties described by a
claimant meet the full criteria for a psychological
disorder in a psychological assessment for civil litigation purposes.

vention) when the terminology used in reports does
not reflect this continuum of experiences. Furthermore, for both the courts and claimants, correctly
identifying where an individual’s psychological
experiences lie on a continuum (and how long they
have experienced their difficulties at that level) allows
mental health practitioners to formulate and identify
patterns of response that may indicate a diagnosable
mental health condition (or what that requires
treatment).

The difficulty is that diagnosis is not a “tick box
exercise” and considerable experience and clinical
judgement is required in order to ascertain whether
someone would be considered to meet the full criteria for a disorder. One of the difficulties faced by clinicians assessing individuals after a traumatic incident
is distinguishing what is a “normal” reaction from a
reaction that indicates clinically significant distress.
There are a number of symptoms which we would
expect an individual to experience following a
trauma, which – depending on the level of severity
or intensity – may range from a normal experience
through to clinically relevant.

The Division of Clinical Psychology, a division of the
British Psychological Society, have noted that there
are considerable drawbacks to using a psychiatric diagnostic system to explain human behaviour and experience:
The DCP is of the view that it is timely and appropriate to affirm publicly that the current classification
system as outlined in DSM and ICD, in respect of the
functional psychiatric diagnoses, has significant
conceptual and empirical limitations. Consequently,
there is a need for a paradigm shift in relation to the
experiences that these diagnoses refer to, towards a
conceptual system not based on a ‘disease’ model
(DCP, 2013, p.1)

Considering psychological symptoms as being on a
continuum can help to reduce the stigma of individuals suffering from diagnosable mental health conditions (Tebeka et al., 2018). Rather than using a
categorical approach, a more dimensional view allows
us to consider what is a normal response and can be
helpful in identifying individuals at risk of worsening
symptoms. It is difficult, however, for the courts to
differentiate between a normal response to a trauma
and symptoms which are indicative of a clinically significant response (or those which may not meet full
clinical “criteria” but still require psychological interEXPERT WITNESS JOURNAL

Considering difficulties on a continuum can be
helpful to more accurately describe general patterns
of behaviour and experience. This may still be utilized within a diagnostic framework, although such
labels are not always helpful to the individual. As
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about the accident,” “intrusive memories,” and “flashbacks” used interchangeably. However, memory-type
intrusions are on a continuum that may look some-

noted by the authors of the British Psychological Society paper on the Power Threat Meaning Framework:
“people may find themselves at any point on the continuum, from mild and temporary discomfort to very
severe struggles and disabling distress, at any given
time and in any given situation. Contrary to the implication of global deficit imparted by a ‘mental illness’ label, no one should be seen as unable to
function at all times and in all situations. Equally, we
will all inevitably experience extreme forms of distress
at some time in our lives, whether we have been psychiatrically labelled or not” (Johnson and Boyle, 2018.
pg 216)

Ruminations

Flashbacks

thing like this:
Ruminations are experienced by most individuals at
some point in their day. These are thoughts which are
controlled by the individual, where often negative
cognitions are dwelled upon and considered. In the
middle of this continuum may sit involuntary, intrusive memories – those which come unbidden into the
mind and are often distressing. Ruminations and intrusive memories are essentially part of normal autobiographical memory system and are often associated
with feelings of sadness, anger, or guilt. These can and
do occur in the general population (and experienced
by people with anxiety or depression). In contrast,
Flashbacks can only be recalled involuntarily, in response to internal or external triggers, and consist
predominantly of visual perceptual images. However,
olfactory and auditory flashbacks are sometimes reported. “Flashbacks” refer to a very specific type of
intrusive phenomena, associated with an intense
sense of current threat (as if the trauma is recurring)
and involves, in extreme cases, complete loss of sense
of current reality and control of one’s situation. Flashbacks appear to be a key characteristic feature of
PTSD (Brewin et al., 1996; Reynolds & Brewin,
1998).

Psychological symptoms following a trauma
Considering how symptoms of Post-Traumatic Stress
Disorder manifest following a trauma can be a helpful way to illustrate how someone’s psychological
problems can be seen on a continuum from “normal”
through to “severe psychological disorder”.
For 1-2 days most people experience shock, anxiety
and depression following a major trauma such as an
RTC, to the extent that it may resemble Post Traumatic Stress Disorder or depression (Shalev et al.,
1998; Shalev, 2002). Most people find that after 1
week, these symptoms settle and only mild difficulties
remain (O’Donnell et al., 2007b). Several studies indicate that if these symptoms remain high, this is
predicative of the likely development of depression/PTSD (Mellman et al., 2001; Schnyder et al.,
2001b; O’Donnell et al., 2004a; Schell et al., 2004).
PTSD is only diagnosable when the trauma involved
exposure to actual or threatened death, serious injury, or sexual violence and where symptoms have
continued for more than 1 month after a trauma.
Prior to this, severe symptoms may indicate an Acute
Stress Disorder (ASD), or they may indicate a normal
adjustment period following a significant event. It is
of note that “subsyndromal PTSD” (where there are
features of the disorder, but the full criteria are not
met) may also develop into “full blown” PTSD at a
later date (Carty et al., 2006), especially if this goes
untreated.

Even at the extreme end of this “reliving” continuum,
there can be considered to be a micro-continuum:
historically there has been a lack of formal definition
of flashbacks or dissociative re-experiencing.
However, both DSM-5 and ICD-11 PTSD have opted
for a relatively inclusive definition in which flashbacks
are seen as existing on a continuum between the two
extremes of (at one end) intrusive memories that are
accompanied by a sense of reliving the event in the
present through to extreme episodes in which individuals completely lose contact with their surroundings for periods of minutes or more. The key here,
though, is that flashbacks always have an element of
reliving the event in the present, and this differentiates them from other types of re-experiencing.

Symptoms of PTSD include intrusive thoughts and
nightmares; avoidance; Negative alterations in cognitions and mood associated with the trauma; and alterations in arousal and reactivity associated with the
traumatic event. All of these symptoms may be experienced to a greater or lesser extent by anyone following a trauma. The intensity and severity of these
symptoms are of utmost importance when assessing
whether the individual is reacting in a “normal” way,
or one which has clinically significant implications.

Brewin (2014) notes that there is considerable evidence supporting the idea that flashbacks depend on
the involvement of an involuntary perceptual memory system that is distinct from ordinary episodic
memory. He notes that normal episodic memory depends on consciously focussing attention onto objects
and scenes such that, by virtue of sharing the same
location in space, individual features are bound together to create a stable, contextualised representation that can be retrieved or inhibited at will.
However, during a traumatic event, attention tends
to be restricted and focused on the main source of
danger, so that sensory elements from the wider scene

Intrusions
Considering intrusive phenomenon – the term
“Flashbacks” –is a commonly used term in non-psychological reports and general vernacular, often intended to describe sudden unwanted thoughts of an
event. It is not unusual to see the terms “thoughts
EXPERT WITNESS JOURNAL
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luctant to drive in particular situations (a “situationspecific” avoidance but perhaps, at the lower end of
this part of the continuum, this might be considered
reasonably normal for the general population such as
not driving in the snow, and further up the continuum the avoidance might be of driving on certain
roads, such as motorways or “b” roads. At this stage
the avoidance becomes more impactful on life. As we
move further up the continuum, individuals with
more significant avoidance may only drive when essential, or change their hours of work to avoid certain roads or traffic conditions (such as rush hour). At
the furthest end we see claimants unable to sit in the
driver’s seat of the car due to anxiety.

encoded by the perceptual memory system will be less
effectively bound together, producing fragmented
and poorly contextualised memories that are difficult
to control. Laboratory research has shown that such
unattended patterns or events, providing they are
sufficiently novel, produce long-lasting memory
traces. The existence of these traces can be detected,
for example, through facilitation or negative priming
effects on re-presentation of the stimuli, even though
a memory of the original pattern cannot be deliberately retrieved
Another type of intrusion symptom would be dreams
or nightmares. Dreaming about an event that has
caused us stress is very normal. Many people who
have sat important exams will dream about that
exam, sometimes years later – dreaming about that
final exam, where you find yourself sitting at a desk
in an echoing room only to turn the page and realise
you forgot to take the course, or study, or put your
clothes on that morning. One common theory of
dreaming is that it allows us to consolidate memories
or work through events or difficult feelings and
thoughts. It is hypothesised that it is important to
dream about a trauma as this allows the brain to
process the event (Hartmann, 1998). Bad dreams
have a degree of intensity that makes them unpleasant to experience, but if the memory that is being
worked through is negative, inevitably the dream will
be viewed as “bad” or unpleasant. Nightmares are
distinguished by the threat to self or others and, upon
waking, waking feeling ongoing emotions or continued disturbance. It is of note that “night terrors” are
sometimes described but these are quantifiably different to dreams or nightmares – they generally occur
at the same time every night (often around 2am when
a particular part of the REM cycle is hit), the dreamer
does not recall their dream, but they may shout out,
move violently, and are hard to rouse. Importantly,
night terrors are not recalled by the dreamer in the
morning, and so are far more distressing for those living with the person. They would not be considered

Dreams
Bad dreams
part of this continuum.

The role of the clinical psychologist in these cases is to
determine whether these symptoms are representative of a PTSD symptom, or of a Specific Phobia. Or
both.

Wary

Anxious with
some avoidance

“Phobically”
avoidant

Negative alterations in cognitions and mood
Many people use the word “depressed” in the same
way that people say “flashbacks” (but mean ruminations). “Depressed” may mean one of a multitude of
presentations when used by a Claimant – they may
be referring to feeling sad, “stressed” or even feels
more aligned to anxiousness. Therefore, careful clinical interview is required in order to ensure that the
right symptoms being described. It is also important
to note that for PTSD, alterations in cognitions or
mood may include feelings of detachment from
others; unreasonable feelings of guilt or fear that the
world is now a dangerous place; or self-blame.
Considering feelings of sadness through to depression, a large scale study of 11,299 subjects, MorenoKustner et a (2016) found the 12.5% experienced
sadness and/or anhedonia, but did not have depression (i.e. a major depressive disorder). Tebeka et al
(2018) notes how an isolated episode of sadness is not
sufficient to reach diagnostic criteria for depression
but that sadness is a symptom which lies on the continuum ranging from well-being to a major depressive disorder. It may indicate an “at risk” mental state,
but is so frequently experienced by the general population that it must be viewed as a normal experience.

Nightmares

Avoidance.
Considering psychological difficulties following an
RTC, driving anxiety and avoidance can be on a continuum, ranging from reluctance to drive through to
full inability to drive due to anxiety. Blanchard et al
(1995b) define driving reluctance has as the discretionary, situation- specific avoidance of driving (e.g.,
avoiding driving in the rain or snow), and avoidance
of driving in near proximity to the index accident site.
They estimate this occurs in 62% to 100% of RTC
survivors.

Arousal and Reactivity
A common symptom of “alterations in arousal and
reactivity” is anxiety. Anxiety has been conceptualised
on a continuum ranging from “high calmness” to
“high anxiety” (Siddaway, Taylor & Wood, 2018). Babette Rothschild’s image of autonomic nervous system
regulation helpfully demonstrates this continuum,
highlighting differences between active/alert, and
anxiety symptoms indicative of clinically significant

On a continuum, we might expect to see a client with
minimal psychological concerns about travel to be
wary when in a car but not avoidant. Some clients
with slightly more significant symptoms may be reEXPERT WITNESS JOURNAL
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Table 2: Autonomic Nervous System Regulation: Precision Regulation. From Rothschild, 2016

anxiety. It is worth considering this when claimants
describe feeling anxiety when driving, for example,
they often refer to feeling “active/alert”, which is not
a clinically significant issue, but rather a normal response to a situation now experienced as somewhat
stressful.

son and Boyle, 2018) to aid with conceptualising the
psychological mechanisms developed by individuals
following trauma, in an attempt to move away from a
category-based overly-medical diagnostic system of labelling. The Framework is based on psychological
and sociological knowledge along with recent biological research. Rather than symptoms, the framework
suggests conceptualising these as “threat responses”,
and rather than considering individuals to be
“mentally ill” the focus is on creating a narrative for
the individual.

For individuals with PTSD, adjustment disorder with
anxiety, or a specific anxiety disorder, they may experience symptoms at the more severe end of the
continuum at other times (rather than only when
faced with a reminder of the accident).

The Power Threat Meaning Framework
acknowledges:
“‘Abnormal’ behaviour and experience exist on a continuum
with ‘normal’ behaviour and experience and are subject to
similar frameworks of understanding and interpretation.
These include the assumption that, unless there is strong evidence to the contrary, our behaviour and experience can be
seen as intelligible responses to our current circumstances,
history, belief systems, culture, and bodily capacities, although
the links amongst these may not always be obvious or straightforward” (pg 8)

The drawbacks of diagnostic labels: What if we
conceptualised this in a different way?
As can be seen from these descriptions, psychological
distress is on a continuum, and the presence of even
several symptoms does not necessarily mean full clinical criteria is met for a diagnostic disorder. However,
as the above continuum examples demonstrate, some
people may not meet the full criteria for a disorder
such as PTSD but may still experience significant debilitating symptoms. This is consistent with research
which has indicated that those with symptoms not
meeting a full diagnosis for this disorder do still have
comparable levels of impairment to those with a full
diagnosis (Amsel & Marshall, 2003). Often, someone
may have subsyndromal symptoms, but still require
therapeutic intervention to return to a pre-accident
level of functioning.

For the time being, the litigation process and courts
rely on expert diagnosis using a classification system
such as the DSM 5 or ICD. However, the drawbacks
of these systems, and the difficulty of utilising these
labels to fully capture the full psychological experience of an individual must be acknowledged.
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Applied Psychology
Solutions offer expert
witness services, including consultation,
training and
assessments. We also
offer administrative services to other experts.
Dr Newns regularly runs clinics throughout the
East Anglia and Sussex regions.
Dr Newns is a member of the Expert Witness
Psychology Network, an independent group of
Clinical Psychologists, offering expert witness
services nationwide.

Hugh Koch Associates, established in 1993, provides a
comprehensive and independent psychological and
orthopaedic assessments service plus access to a
psychological treatment service, throughout the UK.

• Contact: Susie O’Connor
• Tel: 01223 803 793
• Email: susie.oconnor@apsy.co.uk
• Alternate Email: enquiry@apsy.co.uk
• Website:www.appliedpsychologysolutions.com

Hugh Koch Associates offer expert witness services including psychological,
neuropsychological, orthopaedic, and pain Assessments. We offer a rapid assessment
of specialists and experts throughout the UK who have been involved in one of the
following situations:
Personal Injury
Types of situation:
Road Traffic accidents (car, bike, lorry, pedestrian)

Our next training event, in partnership the Expert
Witness Institute, is on 18 October.

Train Accidents (driver, passenger)
Work Accidents
Medical Accidents
Assaults
Emotional, Physical and Sexual Abuse
Natural Disaster Accidents
Refugee and Asylum Seeker
Mental Health Problems
Brain Injuries
Work place stress (bullying, harassment, relationship
conflict and workload-related)
Health Issues (physical and psychological) including anxiety, depression, drug
misuse and chronic pain
In addition, we also provide psychological therapy carried out by experienced therapists
using up to date treatment techniques such as Cognitive Behavioural Therapy.
Telephone: 01242 263715 - Fax: 01242 528299
Email: enquiries@hughkochassociates.co.uk - Web: www.hughkochassociates.co.uk
Head Office: Hugh Koch Associates LLP
Ground Floor, Festival House, Jessop Avenue, Cheltenham, GL50 3SH

Further details can be found here
https://tinyurl.com/APS18oct and booked via
events@ewi.org.uk
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Making Your Case: How Case Law
Psychology Raises the Logicality Bar
by Professor Hugh Koch, Clinical Psychologist and Visiting Professor to Birmingham
City University
Dr David Mushati and Dr Ken McFadyen, Clinical Psychologists and Associates of
HK Associates. For Expert Witness Journal September 2019 Edition
The aim of this paper is to understand and learn from
the cases reported in BAILII or WestLaw and associated sources how psychological thinking is relevant to
the understanding and practice of law. It summarises
the main points that have been addressed in “Legal
Mind Case and Commentary” a new publication published this autumn (Koch, 2019 (a)).

Towards the Medico-Legal Commentary
A group of clinical psychologists experienced in conducting medico-legal psychological assessments as
part of civil claims in the UK typically in the area of
personal injury and medical negligence litigation
have developed a process by which psychological theory and practice can be considered and applied to the
understanding of the psychological implications of
legal case precedents, authorities and general descriptions of cases. (Koch,2016 a and b).

Over the past three years (2016-19) Professor Koch
and his associates have published several cases in Tort
Law in Personal Injury Brief Update Law Journal
(PIBULJ). This model of expert commentary is discussed in this paper, and develops themes set out in
Koch, 2019 (b).

This pilot study followed earlier publications of psycho-legal issues in 1999 and 2000 (Regina V Turner,
1999) when the author published two litigated cases,
one criminal (covering somnambulism, the features
of sleep walking and one civil case (covering chronic
pain) (Bishop v Doves PLC (2000)).

Case Law Analysis
Many, if not all, cases have human/psychological/social/cognitive aspects which provide a commentary of
the legal activity in any one case. A comprehensive
and in-depth perusal of UK Case Law reveals that
many aspects of social and cognitive psychology pertain to the cases seen at any level of the court system

The current study of 21 recent Tort Law cases has
been based on a process which follows closely with the
publication of a legal case, identified key psychological issues that are then discussed with reference to the
appropriate research or publications.

(Fig. I)
Figure I. Law and Psychology

2016 -2019 Legal Mind Care and Commentaries
The complete 21 Legal Mind Case and Commentaries which have been researched and written
during 2016 – 2019 and were published in Personal
Injury Brief Update Law Journal (PIBULJ). They
address key legal and medico-legal issues including:
• Effects of sudden shock ‘But for’ test
• Reasonableness and logicality of evidence
• Plausibility in causation
• Assessing dishonesty
• Work stress identification
• Regulating Expert Evidence
• Opinion changing
• Honesty or Dishonesty
• Truth arbiter – Judge or Expert
• Material Contribution to causation
• Validity of Expert Evidence
• Uncertainty in Judicial decision making
• Joint Statements
• Expert Impartiality
• Post-cyber data breaches
• Operationalising of truthfulness variables

There is considerable opportunity in different types
of case law for psychological impact to be examined
(Fig. II).
Figure II. Opportunity in Law Case for Psychology
Input
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Two specific cases are summarised below in Fig. III
and IV:
Figure III.
Assessing distress post-cyber breaches
[Koch HCH, Laraway A, Pelser C & Lamswood S
2018]

the psychological impact on individuals of the index
crime or data breach is comprehensively made by the
appropriate expert with experience of these types of
cases, then whether the type or types of distress are
partialled out and differentiated from each other is
of a less concern, at this moment of time. However,
currently, what is of most concern is to ensure the
knock on effects of data breach in terms of serious and
significant adverse life events such as unemployment,
relationship breakdown and relocation pressure are
adequately assessed as well as the more obvious clinical injuries of depression and generalised anxiety (1,
2, 3).

This is the twentieth in a series of Case reports and
Commentaries from Dr Koch and colleagues.
Legal Mind Case and Commentary No. 20
Case: A recent case involving data breaches is
summarised below and debated.
TLT and others vs. Secretary of State for the Home
Department and the Home Office (2016) EWHC
2217 (QB)

The number of high-profile data breaches in the last
few years has increased. The highest profile case this
year being the Facebook and Cambridge Analytica
data breach which affected up to 87 million people.
How are psychological damages cases taken into account when there could be millions of people that
could come forward in some cases due to the nature
of the source the breach came from.

This case involved the publishing of family return statistics which, by error, included details of applications
for asylum or leave to remain. Before the error was
discovered, one unknown individual had downloaded and saved the spreadsheet.
One individual (TLT) was notified of this data breach
involving his personal and status details.

How can causation be proven beyond reasonable
doubt that it has had psychological damages to the
person outside of the current context they were in?
e.g. the stress of awaiting an asylum application and
right to stay? These questions remain for further exploration and analysis.

Areas of legal contention in this case involved whether
TLT was subject to (proof of) distress and whether
this crossed a threshold below which damages were
not recoverable. The judge correctly took into account the assessment of damages in personal injury
psychological cases, to ensure appropriate comparison. Although he did not necessarily define operationally what the threshold was, he opined that this
approach of differentiation was appropriate in this
case. He also took into account the claimant’s loss of
control over his private and confidential information.

Authors
Professor Hugh Koch, Dr Alec Laraway, Dr Cara
Pelser and Dr Sarah Lamswood, Hugh Koch Associates, Cheltenham, Gloucestershire, UK.

The background to this case involved TLT, a citizen of
Iran, who came to the UK on a visitor’s visa. The
judge made a global award taking into account the
circumstances and the ‘distress’ which he had experienced. The award was in line with equivalent
awards in PI cases for moderate psychological and
psychiatric damages. The award was not differentiated into parts.

References
1. Koch HCH, Midgley S, Riggs E and Adeleye N (2019).
Psychological injury, cybercrime and data breach damages.
PIBULJ January (in press)
2. Koch HCH (2016) Legal Mind: Contemporary issues in
psychological injury and law. Expert Witness Publishing
3. Koch HCH (2018) From therapist’s chair to courtroom:
Understanding tort law psychology. LCB Publishers

This summary is in line with the outcome of three
other cases:
1) Burell v Clifford (016) EWHC (Ch)

This is the 20th in a series of case reports and commentaries from Professor Hugh Koch and his colleagues.

2) Vidal-Hall, Hann and Bradshaw v Google
Inc. (2016) EWCH 2217 (QB)

Previous commentaries have covered the following: • Stretching an expert’s impartiality
• Expert Opinion Change in Joint Statement

3) Gulati v GMC (2001) UKPC 22 (5.4.01)
In each of these cases, there was debate about how to
partial out contributing factors to the ‘distress’ experienced and concluded that one overall award for
distress was appropriate.
Commentary
It is likely that during the next four years, the
frequency of cyber crimes and breach cases will increase. At present, provided that the assessment of
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The Judge concluded as follows:
1. Not a case of fundamental dishonesty

Figure IV.
To convince or deceive? The analysis of reliable and
realistic evidence
[Koch HCH, Mushati D & Francis A, 2019]

2. Not outright faking of pain but an element of exaggeration and overstatement of his difficulties

This is the twenty-first in a series of Case reports and
Commentaries from Dr Koch and colleagues.

3. The claimant genuinely believed himself to be
more significantly disabled by his continuing pain
than, objectively, was the case. Exaggeration or embellishment with mixed motives of attempting to convince or deceive is not fundamental dishonesty

Legal Mind Case and Commentary No. 21
Case: Spencer vs. Ashwell Maintenance Ltd
(Leicester County Court, 21/2/2019).

4. Claimant was capable of putting on a show for the
medical experts and it was necessary to consider carefully whether the exaggeration represented an attempt to convince or deceive the medical witnesses –
he found the former i.e. attempt of convince

This interesting case was reported by two eminent
legal authors (G. Exall and B. Hartley), following a
LinkedIn post provided by barrister A. Mckie.
The claimant was injured working on gas installations, falling four foot down a hole, injuring his ankle.
This allegation was withdrawn shortly before the defendant’s witness gave evidence. The defendant’s case
was that the action should be dismissed because of the
claimant’s “fundamental dishonesty”.

5. His conduct does not amount to justifying dismissal
of the claim (in accordance with the principles outlines in the Summers v. Fairclough case).
In conclusion, the judge was not satisfied that the
grounds were established for striking out the claim
pursuant of section 57. He also found that if the claim
were dismissed the claimant would suffer substantial
injustice.

The defendant relied on surveillance evidence and
the claimant’s appearance in filming for a TV programme, showing the claimant undertaking various
DIY activities without difficulty.

Commentary
This carefully articulated and thought-through case
raises interesting aspects of how to assess the reliability of both the claimant and defendant evidence and
motivations.

The judge in this case made several comments about
the evidence presented and the style of its presentation as following: 1. The evidence was characterised by contradictions
throughout

Unlike other cases (r13. London Olympic Committees v. Sinfield (2017)) discussed in an earlier Legal
Mind Case and Commentary (Koch, Bowe, Strachan
and Day (2018) where assessed dishonesty lead to the
whole claim being struck out, this case involved the
judge criticising aspects of both claimant and defendant evidence (inconsistency; questionable motivation) and style (perjorative language).

2. The evidence was characterised by hostility to the
claimant by the Defendant’s representatives and the
medical experts
3. Reliance on witnesses who were not present at the
index incident

The judge focused on aspects of conscious exaggeration (for financial gain) versus unconscious magnification (for convincing others of painful/distressing
experience), the latter being reinforced by a belief
that the claimant was not being believed by the defendant. He found, quite correctly, that during the
process of litigation this type of unreliability can be
common and needs to be logically understood rather
than resulting in a rapid erroneous conclusion of
deception.

4. Much witness evidence (for the Defendant) actually supported the Claimant’s evidence
5. ‘Bad faith’ defendant witness evidence was inaccurate and unreliable
6. Critical of expert medical evidence in that:
a. Erroneous references to another patient’s notes
in report
b. Lack of reasoning provided for errors made
c. Lack of rigour in undertaking a proper analysis
of material available for report preparation
d. Contradictions in oral evidence
e. Pejorative assessment of opposing expert’s
evidence

This case and commentary need to be considered
within the wider context of reliability, truthfulness
and logicality in the current litigation landscape in
terms of how a case is examined and presented from
the start and how it is dealt with by the court.
In an excellent paper by Payne J (2019), the definition of fundamental dishonesty was examined in several cases:
-Howlett v. Penelope Davis
-Ageas Insurance Ltd (2017) EWCA Civ.
-Molodi v. Cambridge Vibration Maintenance Service. EWHC 1288(QB)
-Gosling v. Hailo (29/4/14)

7. Contradictions in the claimant’s evidence (e.g. surveillance evidence; details of holidays)
The judge observed that there were objective signs of
physical injury and “acceptable explanations” about
limitations on the claimant’s working abilities.
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In the third of these cases above, it was generally held
that the claimant should not be deprived of damages
if there is dishonesty on collateral issues (i.e. minor,
self-contained), rather than at the root of the substantial part of the claim or whole of the claim.

differ, and how experts can assess and handle these
different presentations.
Figure I. Dimension of Evidential Reliability

It appears that there is a dimension of unreliable evidence which goes from Fraud to Fundamental Dishonesty to Partial Dishonesty to Unconscious
Magnification. The former (stage 1) is for financial
gain, the latter (stage 4) is to convince and establish
experience of pain, distress and reduced ability (see
Figure 1 below).

Authors
Prof. Hugh Koch, Dr David Mushati and Dr Ashley
Francis
Professor Koch is visiting professor in Law and
Psychology at Birmingham City University
(www.cv.hughkoch.com).

This implies that each stage, if evidenced, should be
treated differently. In each stage however, evidence
will, in all probability, be apparent as the case proceeds. There needs, according to Payne, to be some
balancing by the court to analyse the reliability and
consistency of the evidence put forward. The court,
according to Payne, should not immediately support
that a claimant is dishonest unless proven otherwise.
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The Way Forward
It is encumbent on practitioners and researchers in
the legal field of reliability and honesty adjudication
to develop “rules” to guide the Court (judiciary; barristers; lawyers and experts) in how to identify unreliability. These rules will encompass: 1. Claimant’s knowledge or belief as to the facts
2. Levels of exaggeration when presenting information (medical or otherwise)

Previous commentaries have covered:
HCH Koch, Browne G and Medley A (2018). Expert
Opinion Change in Joint Statements. Legal Mind
Case No. 19. PIBULJ. 10/18

3. Attitude and style of action by the defendant which
adversely affects claimant motivation.
Current field research is being carried out by the first
author to develop and articulate more fully the four
stages on this unreliability discussion, and include
clear examples of what these stages actually represent
behaviourally.

Koch HCH, Laraway A, Pelser C and Lamswood S
(2018). Assessing Distress Post-Cyber Breaches. Legal
Mind Case No. 20. PIBULJ. 10/18

This will help lawyers and experts alike both have a
better understanding of how and why these stages
In the examples above, it can be clearly seen how the
initial description and summary of the case with judgment from the Judge leads on to a psychological commentary concerning relevant psychological thinking.
Reading, analysing and understanding legal reports
is a crucial skill for legal professionals.

Expert Evidence
Expert Evidence illustrated in cases in BAILII that
have implications for Part 35-related issues for experts
include:
• Duty to restrict expert evidence
• General requirement for expert evidence to
be given in a written report
• Written questions to experts
• Instruction to a single joint expert
• Contents of report

In our opinion, there are three current areas of contemporary importance in legal case report analysis
and interpretation: Expert evidence, evidential reliability and psychological injury. See Fig. V below.
Fig. V Areas of Contemporary Importance in Case
Analysis
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Typical psychological issues are shown in Figure VI
below. Fig VI.
• Duty to restrict expert evidence
• General requirement for expert evidence to be given in a written report
• Written questions to expert
• Instruction to a single joint expert
• Contents of report

Psychological Issues
• Logicality
• Rationality
• Conciseness

Evidential Reliability
Case Report analysis could also provide information
and court experience of issues such as: • Veracity
• Causation and material contribution
• Partial dishonesty
• Total dishonesty
• Specific or cumulative threshold
• Conscious or unconscious reliability
• Estimating level of ‘abuse of process’
• Clarity of allegations of fraud
• Levels of inference of dishonesty
• Inconsistency of dishonesty
Typical psychological issues are shown in Figure VII
below.
Fig. VII
• Veracity
• Causation and material contribution
• Partial dishonesty
• Total dishonesty
• Specific or cumulative threshold
• Conscious or unconscious reliability
• Estimating level of ‘abuse of process’
• Clarity of allegations of fraud
• Levels of inference of dishonesty
• Inconsistency of dishonesty

Psychological Issues
• Truthfulness
• Accuracy
• Precision and logicality
• Transparency
• Accountability and Duty

Psychological Injury
Case law should address issues pertaining to Psychological Injury and Law:
• Causation
• Eggshell skull rule
• Duty of care
• Proximity Test (time, space, relationship)
• Presence/absence of physical injury
• Pre-existing
• Novus actus or continuous
• Remoteness of damage
• Mitigation of loss
Typical psychological issues are shown in Figure VIII
below.
Fig. VIII
• Causation
• Eggshell skull rule
• Duty of care
• Proximity Test (time, space, relationship)
• Presence/absence of physical injury
• Pre-existing
• Novus actus or continuous
• Remoteness of damage
• Mitigation of loss
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It is our intention to develop this approach to case
law analysis and understanding over the next few
years. This will be carried out via a closer inspection
of recent case law and contribute to an expanded application of psychological theory and practice to it. By
doing this, we aim to develop further a wider understanding of the interface and overlay between law and
psychology, and in particular explore the logicality
pertaining to expert evidence, evidential reliability
and psychological injury (as it relates to civil claims).

Robust opinions need robust reasoning
In the field of Case Report analysis, expert opinion
can be operationalised in terms of a number of key
postulates called Koch’s medico-legal postulates.
These relate to the medico-legal contexts of injury
analysis, expert evidence and evidential reliability.
Below, in figure IX, is the first ten of these postulates
(Koch, 2015).
Figure IX.
Koch’s medico-legal postulates
I. A robust opinion should address diagnosis, causation and attribution, duration and prognosis.
II. A robust opinion will include more than one type
of evidence. An opinion based on claimant self-report
only may still be valid but is a ‘weak’ opinion in
medico legal terms.
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III. The classification/diagnostic categories given in
Diagnostic and Statistical Manual of Mental Health
Disorders (DSM) and the International Classification
of Diseases are a part of a formulation of expert’s
opinion – this systematic check of relevant criteria
must be balanced by wider clinic judgement and contemporaneous records, if available.
IV. The expert’s mental state examination should be
consistent with the claimant’s description of currently
active symptoms – a clear discrepancy reduces the robustness/strength of an opinion.
V. Wherever possible, the claimant’s computerised
GP attendance records should be made available to
the expert. The subsequent analysis (i.e. evidence of
or lack of corroborative data) will increase the
strength or reliability of the opinion given.
VI. A therapist who has already treated a claimant
cannot provide an impartial or independent expert
opinion on issues of diagnosis, causation, or prognosis for that claimant.
VII. A robust opinion should include a history of factors which could, on the balance of probabilities, affect
a specific index event reaction.
VIII. A robust opinion should give particular emphasis to the 12-month period prior to and post the
index event, but not to the exclusion of earlier or later
history.
IX. In any interview where the claimant displays a
high level of affect, a differential opinion should be
made between understandable presentation at interview when recalling a distressing or frustrating event
involving perceived injustice and clinically significant
adjustments problems which might require intervention.

Cases
Bishop v. Doves PLC 2000
Burell v. Clifford (016) EWHC (Ch)
Gulati v GMC (2001) UKPC 22 (5.4.01)
R.V. Turner (Koch, 1999)
Vidal-Hall, Hann and Bradshaw v Google Inc. (2016)
EWCH 2217 (QB)

X. An expert opinion should incrementally increase
in robustness over time with access to more data and
discussion with other relevant professionals, both
legal and clinical.
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Plans to Transform Mental Health Services
set to Fail if Psychiatric Roles aren’t Filled,
RCPsych Survey Suggests
Although access to children’s mental health services
in England is improving, currently only 35% of those
with mental illness get treatment. Earlier this year, a
report published by the College found that people
with eating disorders can wait up to 41 months for
treatment, with adults waiting on average 30%
longer than under-18s.

The rate of unfilled NHS consultant psychiatrist
posts in England has doubled in the last six years, a
survey by the Royal College of Psychiatrists shows.
One in 10 posts are vacant – 568 posts out of a total
of 5,730 (9.9%) – up from one in 20 in 2013 (5.2%).
Vacancy rates are particularly high in areas of mental health care prioritised by the Government for improvement, prompting fears that plans to transform
services over the next 10 years under a major investment programme will fail.

Similarly, many patients are still being sent away from
their local area for treatment. Official data shows between April and June there was a 21% rise in the
number of inappropriate out-of-area bed days in
England, compared to the same time last year.

Rates across the UK vary: in Scotland that figure is
9.7%, in Northern Ireland 7.5% and in Wales 12.7%.
Across the UK that rate is 9.6%.
The “alarming” findings come at a time of soaring
demand for mental health care, with a shortage of
psychiatrists contributing to the lengthy waits for
treatment many patients face. The impact on patients’ lives can be devastating, including divorce,
debt and job losses.

Professor Wendy Burn, the College’s President, said:
“These findings are very alarming.The Government’s plans
will fail unless more junior doctors choose psychiatry. We
know exactly what is needed and action must be taken now
to implement practical solutions which will make the NHS
a better place to work.We must urgently address some of the
burning issues around the NHS workforce, such as the pensions crisis and unacceptable levels of work-related stress.”

The Government’s ambitious long-term plan to
transform NHS mental health care by 2029 is welcome, but will fail unless this shortage is addressed,
the College says.

The census, to be published in the coming weeks,
also showed huge regional variations in psychiatric
staffing levels, confirming patients also face a postcode lottery of care.
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Digital Technology could Uncover
Links between Stress and Disease
Wearable devices offer exciting opportunities to longitudinally detect and track
multi-modal stress and symptoms of disease in an objective and unobtrusive way.
The potential and emerging opportunities involving digital technology, stress and disease are highlighted in the article: Unlocking stress and
forecasting its consequences with digital technology,
which was published in the Nature Partner Journal,
Digital Medicine, July 2019.

Exposure to stress and individual reactions to stress
are complex, fluid and dynamic. Until recently, we
have had little means tomeasure, and discern the
complexity associated with individual stress responses,
and how these responses forecast disease. Sarah Goodday, Postdoctoral Researcher,
Department of Psychiatry, University of Oxford.

The availability and capabilities of digital devices
have exploded in recent years. Smart phones,
watches, rings, vests, scales, patches and even eyeglasses can produce different types of physiological
data reflecting measures of the autonomic nervous
stress system and objective digital biomarkers relating
to activity patterns, daily routines, cognition, speech
patterns, eye movements, and social activity.

Machine learning and artificial intelligence (AI) will
be needed to translate the large volumes of data coming from digital devices and to decipher the complex
inter and intra individual variation in stress and how
it forecasts end stage illness. With the help of AI these
tools could return signs of stress and early warning
signs to individuals, offering personalised health
management systems.

The big data from these connected devices holds
huge promise in discerning processes leading to disease. One of the major underpinnings of disease is
stress, yet little progress in uncovering how it produces end stage illnesses such as acute episodes of
major depression, flares in irritable bowel disease and
symptoms or cardiac events has been made.

The market for wearable devices continues to saturate, outlining the importance of focusing efforts on
large scale feasibility studies across different patient
populations. Once the feasibility of using these digital tools to detect and track stress is established, these
approaches offer real potential for pathways towards
individualised care.

Dr Linda Monaci
Consultant Clinical Neuropsychologist
Medico-legal assessments for suspected or known brain injury and/or brain dysfunction
in Personal Injury and Medical Negligence claims
•
•
•
•
•

Acquired brain injury
Stroke
Epilepsy
Alcohol and drug abuse
Mental capacity assessments

•
•
•
•

Post-concussion syndrome
Anoxia
Dementia
Neuropsychiatric conditions

Medico-legal services: Instructions from Claimants, Defendants and as a Single Joint Expert. Appointments usually within 2 to 4 weeks, and
reports produced in a further 2 to 4 weeks. Assessments can also be carried out in Italian. Dr Monaci has a good knowledge of the Swedish
language and has experience of working through interpreters.
Clinical services: neurorehabilitation services are also available
Dr Monaci has completed the Cardiff University Bond Solon Expert Witness Certificates (Civil and Criminal Law).
Contact: linda@monaciconsultancy.com for an initial enquiry.
Main consulting rooms (nationwide locations):
Several locations in the UK are available. Domiciliary visits can be arranged when clinically appropriate.
Assessments can also be carried out abroad.
Ten Harley Street
London
W1G 9PF
Tel. 020 8942 3148

Borough Chambers
Keats House
24-26 St Thomas
London SE1 9RS

Aston Clinic
26 Kingston Road
Surrey KT3 3LS
Tel. 020 8942 3148

Correspondence address: Aston Clinic, 26 Kingston Road, Surrey KT3 3LS Tel. 020 8942 3148
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Managing Ligature Risks –
Preventing Hanging Deaths
by Joanne Caffrey, Expert Witness & Specialist Training Provider
Safer Custody, use of force and managing challenging behaviour
in custody, education, care and mental health sectors
2012 British Excellence in Performance Winner
2018 Forensic & Expert Witness Award Winner – outstanding legal services
to safer custody
Suicide by hanging is the act of intentionally killing
oneself via suspension from an anchor point or
ligature point by a ligature, or by falling from a height
with a noose around the neck.

These are:
• The means to create a ligature
• The availability of a ligature point
• The opportunity to complete the act without
interruption

It is one of the most commonly used suicide methods
and has a high mortality rate; Gunnell et al. suggests
at least a 70 percent success rate for death. Many attempts leave the victim with life changing disabilities.
The materials required are easily available, and a
wide range of ligatures can be used. I have personal
experience of working as an Expert Witness and
working as a custody officer, in the environment
where ligatures have been made from bras, shoelaces, belts, scarfs, towels, bedding and rope.

Service providers only need to prevent one of those
factors being readily available in order to successfully
prevent the event.
Hanging is divided into suspension hanging and the
much rarer drop hanging.
Suicide attempters who survive, either because the
ligature or ligature point breaks, or because they are
discovered and cut down, can face a range of serious
injuries, including cerebral anoxia (which can lead
to permanent brain damage), laryngeal fracture,
cervical spine fracture, tracheal fracture, pharyngeal
laceration, and carotid artery injury.

Three factors need to come together for a death to
result from the ligature asphyxiation, which we call
the ligature risk triangle.
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adequate for ligature risk room assessments and, likewise, quality assurance assessments are typically conducted by managers with no specialist knowledge in
ligature risks.

Staff attending our training are often surprised at
what a person can create a ligature from; how they
can find a ligature point; and at how simple, with the
understanding and management of the person and
environment, they could have stood a significant
chance of preventing the event occurring.

Specialist knowledge can identify foreseeable ligature
risk and educate staff how to identify risk, eliminate
risk, adopt safer systems of work, and remove at least
one aspect of the ligature risk triangle.

In the event of finding a person suspended, staff generally are unaware of how to deal with the situation,
as standard first aid training is completely inadequate
and unsuitable for such an event.

The CQC are now assessing work places for their ligature risk management and inspectors are being encouraged to ask for documentary evidence such as
ligature audits and risk assessments. We would encourage the CQC to establish the competency of the
staff creating the documentation as the existence of
the documentation may be of little value if not completed by suitably competent people.
The CQC also have the option of prosecution for ligature deaths or injuries where high risk ligature
points were not identified; or when identified,
prompt action to eliminate had not occurred; or staff
failed to consider the risk presented by service users
when deciding location of service user and/or level of
observations.

So who requires this knowledge?
Many people consider this to be a prison custody issue
but the bottom line is that every single service
provider needs some awareness of the issues, as some
recent court cases and news reports highlight:
• The Priory Group in April 2019 were convicted at
court for Health & Safety failures and fined £300,000,
plus costs, plus potential civil litigation claim which
may follow. This was due to the fact a 14 year old girl
in their care died as a result of hanging. She had the
opportunity, the means to make a ligature and the
available ligature point to succeed. Further problems
where highlighted whereby staff, upon finding her
hanging did not have keys to enter her room; no
means to urgently summons help from other staff
and were not trained in what to then do in this
situation.

Regulation 12 of the Health and Social Care Act 2008,
Regulations 2014, are concerning safe care and treatment. Providers must ensure that premises used are
safe by assessing the risks and doing all that is reasonably practicable to mitigate any such risks; ensuring that staff have the qualifications, competence,
skills and experience to provide safe care;

• In 2018 a teenage girl, Child R, in a secure children’s home died from asphyxiation because she had
the opportunity and means to attach a ligature.
• In 2018 the inquest into an adult female ligature
death in a hospital bedroom in Kettering identified
the issue concerning observations for those at risk.

Article 2, The Human Rights Act places a positive obligation upon the state to protect life.
Article 3, Convention of the Rights of The Child covers the best interests of the child, under 18 years old.
Our full day ‘Managing Ligature Risk’ training
courses are designed for key individuals who provide
services to people at risk of ligature harm or death,
such as all police and prison custody staff, mental
health unit staff, hospital ward managers, registered
care home managers, education managers, union
representatives, health and safety risk assessors etc.
Learning how the most innocuous fixture, fitting or
space can provide a ligature point to enable staff who
assess for, or audit, ligature points to know what to
look for and safer ways of eliminating the risk. For example, soft silicone type fillers can easily be picked out
to make a ligature point and, where possible, hard
anti-pick mastics should be used when any repairs are
conducted, as part of the repairs process.

• In 2019 a jury “condemns Nottingham prison after
death of inmate”, and concluded that there was “inadequate quality assurance, inadequate training and
inadequate audits”.
There are many other cases and news reports we
could refer to, but these provide a flavour of the wide
variety of sectors affected by the need for managing
ligature risks.
This is a safeguarding issue for all parties involved in
the education, care, medical, security and custody sectors. Any person at risk of mental ill health is at risk of
attempting a ligature asphyxiation, and many people
wrongly believe that to ‘hang’ oneself you need to be
able to drop.
In reality, you need minimal distance for a ligature
death with common items such as radiators, door
frames, bath taps and bed frames being used. The
Care Quality Commission (CQC) advises that a typical ligature point is between 0.7 and 4 meters from
the floor and the secure custody sector work on the
principle if something stands proud, or a gap of,
2mm or more, it can be used as a ligature point.

Staff should know how to methodically conduct an
inspection from ceiling to floor, covering a room or
space in sections.
Work places should consider their suicide intervention pack being readily available in strategic areas,
with personal issue ligature cutting tools, and teaching staff how to actually use the equipment.

Typically, risk assessments for ligature risks are conducted by health and safety risk assessor staff who
have been trained in the slip, trips, and falls style of
risk assessing. This kind of assessing is completely inEXPERT WITNESS JOURNAL

Standard first aid training is inadequate for dealing
with a hanging victim which is why we cover on the
one-day course how to cut the person down and
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manage the casualty, and also how to preserve the ligature knot where possible. The consideration that this
was actually murder needs to be embedded into the
process as part of the incident response plan.
Audit procedures should be clearly identifying who
carries out what checks and when, and what form of
record keeping is maintained.

Maggie Sargent & Associates is a leading provider of
Expert Witness reports on nursing care and breach of duty.
Winners of Medico Legal Provider of The Year 2017 our
dedicated team of experts provide reports in cases of clinical
negligence, personal injury and continuing health care.

Could your current assessor and auditor stand in a
court of law and justify their qualifications and competency to be conducting the task? Do you have appointed people conducting this role? Is your business
exposing itself to future preventable deaths and/or
court prosecutions and liability claims?

Maggie Sargent is a registered nurse, with over 30 years’ experience of caring for
individuals with complex injuries. She has given evidence at Trial in the High Court on
over 100 occasions and has been involved in some of the most important and significant
personal injury and clinical negligence cases. In May 2017 Maggie gave expert evidence
in JR v Sheffield Teaching Hospitals NHS Foundation Trust [2017] EWHC 1245 (QB)
(25 May 2017) in what is believed to be the largest ever compensation award for a man
who was left with Cerebral palsy as a result of negligence during his birth.

Training needs analysis assessments should then consider whole staff awareness training concerning how
to respond to finding a service user in a ligature. We
provide a basic 3 hours awareness programme which
includes staff being able to use the ligature cutters.
Ligature deaths and injuries are preventable on many
occasions, if one part of the ligature risk triangle is removed through suitable and sufficient assessment of
risks, regular audits by competent staff, quality training by trainers who have competency in the area,
quality incident response plans, readily available lifesaving equipment and a positive work place culture to
proactively reduce the foreseeable risk.
Further information can be obtained from
Joanne Caffrey, Total Train Ltd.
Email totaltrain@sky.com
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Awarded a Lifetime Achievement Award for excellence at the legal awards in November
2017 Maggie leads a team of over 40 experts who maintain the highest standards both
within report writing and provision of expert advice at conference, joint discussion and
at trial.
Our specialist report services and areas of expertise include:
• Nursing Care
• Occupational Therapy
• Loss of Services
• Physiotherapy
• Speech and Language Therapy
• Vocational/ Occupational Health
• Continuing Health Care
• Tissue Viability
• Fitness to Practice
• Breach of duty and causation reports
• Midwifery
We provide expert reports all over the UK and Worldwide. We offer a range of report
types to suit case needs and liability reports include screening and full reports on breach
of duty and causation.
For enquiries please visit our website or contact our expert witness liaison team.
Telephone: 01608 682000
Email: office@maggiesargent.co.uk.
Website: www.maggiesargent.co.uk

Need an expert fast call our free searchline
on 0161 834 0017
or visit www.expertwitness.co.uk
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Fraser and Fraser Marks
50 Years of Probate Research
Founded in 1969, Fraser and Fraser has unique experience in the fields of
genealogy and international probate research, meaning the firm is particularly
well equipped at finding missing beneficiaries to unclaimed estates.
When Nathan and Simon Fraser established their
partnership in 1969, society was at a crossroads.
Divorce rates were on the rise, emigration was increasingly an option for Britons and families were becoming more scattered than they had ever been in
the past.

While the firm has embraced the benefits of the
Internet revolution, it still recognises the value of
traditional forensic methods, from painstakingly sifting through physical archives, to making door-todoor enquiries to unearth a hidden clue.
Over the course of 50 years Fraser and Fraser has
built up an international network, an extensive public sector business and a wide-ranging portfolio of
services. Not only does the firm work closely with
legal professionals in areas such as asset search and
property management, it has been appointed by
councils, for example Birmingham and Thanet, to
search for family members of deceased individuals.

Finding missing beneficiaries was an increasingly
challenging task, but the pair focused their expertise
as genealogists and probate researchers to overcome
such obstacles and to ensure Fraser and Fraser would
become one of the best-known firms in the sector.
In 2007 leadership of the business was taken over by
the next generation of Frasers, Andrew, Charles, Neil
and Philippe. And, while the firm’s passion for research and willingness to innovate remain the same as
they always have been, its methodologies have
evolved with the digital age.

Neil Fraser added: ‘Our team approaches every case
with the same high levels of energy and determination, while our long experience guarantees exceptional knowledge, accuracy and efficiency on all cases,
whether they are UK-based or international.’

Technology has transformed the business, speeding
up the search process, simplifying communication
and helping to reduce costs.

In recent years the probate research market has seen
further changes. Whereas 20 or 30 years ago researchers might be tracking down distant relatives
such as cousins once or twice removed, today they increasingly find themselves looking for near kin, such
as brothers, sisters and children.

Partner Neil Fraser said: ‘Over the past 50 years the
firm has always focused on leading the way in the
probate research industry. Throughout that time
we’ve been dedicated to providing professionalism in
everything we do, while delivering an increasingly
diverse range of services and ensuring customer
satisfaction across the board.’
EXPERT WITNESS JOURNAL

That development has been sparked by the rapid
societal change in recent decades. While email and
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social media platforms may offer the technology to
stay in touch, the reality has been different, with
families increasingly vulnerable to break up and
dispersion.
Against this demographic backdrop, the firm has also
been a key player in calling for regulation of the probate research sector. It was instrumental in the establishment of the Association of Probate Researchers
(APR), a voluntary, self-regulatory organisation established to protect both beneficiaries and solicitors
from the activities of hobby genealogists and amateurs
with little or no legal experience or expertise.
Since 2016 all of Fraser and Fraser’s UK and US case
managers, in addition to partners Andrew and Neil
Fraser, have been regulated by the APR.
Case study
The wartime sailor who never came home
Aleksander Olesen was known as a bit of a loner; a
man who kept himself to himself and who seemed in
no hurry to make many friends in the Californian
town where he lived.
Those few people with whom he did pass the time of
day knew little or nothing about Aleksander’s family.
They could guess from his accent that he had grown
up somewhere in northern Europe and they knew
from his occasional stories that he had travelled the
world, but that was about all the light they could
throw on the life of this softly spoken bachelor.
When he died Aleksander left an estate worth more
than $120,000, but no will. It was at this point that international probate researchers Fraser and Fraser
were called in see if they could discover any heirs who
might be entitled to a share of the proceedings.

In his mid-teens he took a job as a merchant seaman,
sailing on both British and Norwegian ships during
the Second World War. It was dangerous work and
many Danish sailors never returned home when hostilities ended in 1945. Among them was Aleksander.
His family made enquiries as far as they could, but
shipping records for the period were confusing or incomplete and they had to accept that their son and
brother had been lost at sea.
Of course, that wasn’t the case, and Aleksander had in
fact begun a new life in America.
And, 70 years after he had seemingly vanished without trace, he had a large extended family back in
Denmark. Indeed, Fraser and Fraser’s researchers
discovered that not only were two of his sisters still
alive, but that he had nine nieces and nephews, with
a total of 19 family members entitled to a share of his
estate.
This was a complicated case that spanned two continents and a lengthy time period, made more complicated by spelling mistakes on certificates and Danish
parish records that switched frustratingly between
maiden and married names. The biggest challenge,
however, was convincing Aleksander’s sisters that
their long-lost brother had been alive for all those
years without once getting in touch.
Had it not been for Fraser and Fraser’s dedicated
team and international expertise, these heirs might
never have been found. With offices in seven countries and working relationships with numerous other
leading genealogists worldwide, the firm is recognised
as a leader in international probate research, in addition to our UK-based work.

Our international team discovered that Aleksander
had been born in 1924 in Nysted on the Danish coast,
150km south of Copenhagen.

Our extensive and varied experience means that
irrespective of who you are looking for or where they
might be, we can provide a solution. Contact us on
020 7832 1400 or visit www.fraserandfraser.co.uk for
more information.

The only boy among seven siblings, he was drawn to
the sea from an early age, preferring to go exploring
on small boats than spending time at home with his
sisters.

Names, dates and places in this article have been changed to
preserve client confidentiality.
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Research and
d Estate
Administration Services
50 years of providing specialist research and
nd
estate administration support services..
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fraserandfraser.co.uk
or call: 0207 832 1400
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Dispute Resolution Case Law Update: Should
non-parties be granted access to all documents
placed before the Court during a hearing?
by Georgina Squire, Partner.
Head of the Dispute Resolution Group at RK
The constitutional principle of open justice applies to
all Courts, which have the inherent jurisdiction to determine what that principle requires in terms of access to documents or other information placed before
the Court. The question is how that inherent jurisdiction should be exercised in the particular case,
meaning the extent of any access permitted by the
Court’s rules should not be considered as determinative. Lady Hale delivering her judgment to the
Court drew on the principles laid down in R
(Guardian News and Media) v City of Westminster
Magistrates’ Court to reaffirm the default position:
‘the public should be allowed access, not only to the
parties’ submissions and arguments, but also to the
documents which have been placed before the Court
and referred to during the hearing.’ The default position should be that access should be permitted on
the basis of the open justice principle, not CPR rule
5.4C. If the principle of open justice is not engaged,
the Courts would be unlikely to grant access, unless
there are strong grounds for the request in the interests of justice.

Background
The Asbestos Victims Support Groups Forum UK
(‘the Forum’), applied to the Court, under CPR rule
5.4C, for access to all documents used at or disclosed
for the trial where asbestos manufacturer Cape Intermediate Holdings (‘Cape’) was the Defendant. The
Forum was not a party to either set of proceedings
involving Cape which settled after trial but before
judgment. The Forum’s application for access, including to the full trial bundle, was allowed by the
Master at the first instance. Cape subsequently appealed.
The Court of Appeal allowed Cape’s appeal, limiting
access to the Forum to statements of case held by the
Court pursuant to CPR rule 5.4C and witness statements, expert reports and written submissions listed
in the Appendix 1 of the Master’s Order. Pursuant to
CPR rule 5.4C, a person who is not a party to proceedings may obtain from the Court copies of a statement of case and any judgments or orders made,
and, if the Court gives permission, copies of any other
document filed by a party or communication between
the Court and a party.

The Court found that, although it has the power to
permit access, the applicant has no right for access to
be granted (save in cases where the rules grant such
a right). A non-party seeking access must explain why
he seeks it and how granting access will advance the
open justice principle. In short, it is for the party seeking to persuade the Court to allow access outside the
usual rules to show good cause for doing so. The
Courts would be likely to grant access if the open justice principle is engaged and the applicant has a legitimate interest in inspecting the documents. The
Court found that when evaluating the grounds for
access a fact-specific proportionality exercise should
be carried out, where the purpose of the open justice
principle, the potential value of the material in advancing that purpose and any risk of harm which access may cause to the legitimate interests of others,
are central.

Cape appealed to the Supreme Court, arguing that
the Court of Appeal did not have jurisdiction to make
the order it did, and that disclosure should have been
limited only to the statements of case held on the
Court file. The Forum cross appealed on the grounds
that the Court of Appeal had been wrong to limit the
scope of CPR rule 5.4C in the way it did, and that the
Court should have made a wider order. The appeal
concerns the scope of CPR rule 5.4C, and whether
the Courts have the inherent jurisdiction to order access to documents for non-parties.
The Decision
The Supreme Court dismissed the appeal and crossappeal. The Court found that the Court of Appeal
had the inherent jurisdiction to make the order it did,
and also had jurisdiction to make a wider order if it
were right to do so. The basis of making any wider
order would be under the open justice principle, not
CPR rule 5.4C. The orders for access already made
by the Court of Appeal were upheld by the Court.
However, the balance of the application was re-listed
to determine whether the Court should require Cape
to provide copies of any other documents placed before the Court and referred to in the trial to the
Forum.

EXPERT WITNESS JOURNAL

Commentary
The Court concluded that when exercising its discretion under CPR rule 5.4C or its inherent jurisdiction to permit access, it had to balance the non-party’s
reasons for seeking disclosure against the party’s reasons for wanting to preserve confidentiality. Central
to the Court’s fact-specific balancing exercise are the
countervailing principles for denying access, including the protection of national security, privacy interests, trade secrets or commercial confidentiality. The
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practicalities and proportionalities of granting access
will also be relevant, in cases where proceedings are
over.
The Supreme Court’s decision sends a message to the
bodies responsible for framing the Court rules to give
consideration to the questions of principle and practice raised by this case. The Court confirmed that
there can be no argument over the importance and
universality of the principle of open justice. The principal purposes of the open justice principle are twofold: to hold Courts and Judges to account, and to
enable the public to understand how the justice system works and why decisions are taken. It is worth
noting that non-parties should not seek access unless
they can show a good reason why it will advance the
open justice principle, that there are no countervailing principles which may be stronger, and that granting the request will not be impracticable or
disproportionate. The Court advises that it is highly
desirable to make the application for access during
the trial, because non-parties seeking access after proceedings are over may encounter difficulties particularly in terms of practicality and proportionality.
For further information, please contact
Georgina Squire at Rosling King
Leading City of London law firm, offering specialist
legal expertise of the highest calibre to commercial
clients, predominantly operating in the finance, real
estate, construction and private equity sectors.
www.rkllp.com

Actuarial and Financial Expertise
Unfair dismissal | Personal injury | Divorce settlements
Life and reversionary interests | Pension arrangements
Institutional or private ﬁnancial disputes | Compliance

Roger Score
Head of Expert Witness
T: +44 (0)20 7278 9500
E: roger.score@oacplc.com
W: www.oacplc.com
OAC PLC, 141-142 Fenchurch Street,

London, EC3M 6BL, United Kingdom
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What Happens in a
Client Money Investigation?
Paul Grainger writes about client money rules and investigations the FCA carries out.
disagreement. This is a formal written report setting
out the points in each other’s reports where they
agree and those points on which they do not agree.
This Statement of Agreement and Disagreement is
also provided as evidence to the parties and the
Court.

How do you undergo an investigation when
instructed on a case?
An Expert Witness assignment will always begin with
an enquiry from a law firm or in-house legal counsel
representing either the complainant or the respondent/defendant. At the enquiry stage, the instructing
legal counsel will clarify the nature of the case, the
expertise required, the scope of the report required,
the timetable for the report and whether the instruction will be to report to one party or whether it
is to act as a Single Joint Expert.

The rules and procedures set out how client
money and client assets should be accounted
for and kept separate from an investment
firm’s own money or assets.
If a case proceeds as far as a trial, it is possible that the
expert witness will be called upon to give evidence in
Court and to be subject to cross-examination by legal
counsel acting for either the complainant or the
defendant.

We will then carry out an internal check to see
whether the firm or anyone in the firm has previously acted for or provided services to either the
complainant or defendant (a conflict of interest assessment). Assuming there is no conflict of interest,
we will confirm the same to instructing legal counsel
and prepare a cost estimate. Based upon this legal
counsel will normally then issue formal instruction
and provide relevant documents to us (known as an
evidence bundle).

In my experience, most cases have been resolved
before they get to trial. The expert witness reports
are often helpful in reaching an agreement between
the parties on areas of dispute, thus enabling settlement of the case without the need for a lengthy and
expensive trial.

In my experience, most cases have
been resolved before they get to trial.

What are client money rules?
The client money rules are a part of the rules (Handbook) in which the Financial Conduct Authority
(FCA) sets out how firms that it regulates should keep
safe the client money and client assets that they may
hold. These detailed rules and procedures are set out
in the FCA Client Assets (CASS) sourcebook.

The letter of instruction will normally set out exactly
what the Court has agreed it requires the Expert
Witness to investigate and report on. This will
normally be quite specific and is designed to assist the
parties and the Court to resolve the case.
The Expert will then read the evidence bundle and
analyse the evidence it contains in the light of the specific matters and issues that the Expert has been instructed to report upon. This can be quite time
consuming.

The rules and procedures set out how client money
and client assets should be accounted for and kept
separate from an investment firm’s own money or
assets. The rules are also designed to ensure the
speedy return to clients of the client money and/or
client assets in the event of the failure of an investment firm.

Once the evidence has been analysed and taken into
account, the Expert can then form a view relating to
the specific matters and issues as requested in the
instruction letter. The Expert will then prepare a
report setting out his or her opinion.

If the information provided to the FCA does
not clearly demonstrate compliance with the
rules, then the FCA may require the firm to
take remedial action.

Unless the Court has appointed a Single Joint
Expert, it is normally the case that both the complainant and the defendant will have instructed Expert Witnesses. Where this is the case, the Expert
Reports are exchanged between the complainant’s
and the defendant’s legal teams. The relevant experts are then required to review the other expert’s
report and identify areas of agreement and disagreement.

What usually occurs during an FCA visit and how
should firms prepare for it?
The FCA normally only carries out supervisory visits
to the vast majority of regulated firms as part of a thematic review of a part of the financial services sector
or in response to regulatory concerns raised via desk
based monitoring or similar information that has
come to the attention of the FCA. The FCA will already have a lot of information about the firm and its
senior managers because of the regular regulatory

The experts will then normally hold a meeting to
formally devise a statement of agreement and
EXPERT WITNESS JOURNAL
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and financial reporting that FCA regulated firms
have to make during each year.
When it carries out a Supervisory Review Visit, the
FCA will normally request information and documents from the firm concerned. This could include
details of clients, advice provided (where relevant)
transactions carried out or other records relating to
the firm for the time period under investigation. The
FCA will normally also interview relevant people
including a firm’s directors, senior managers and
advisers or investment managers.
The best way for a firm to prepare for an FCA
visit is for it to have a robust risk assessment and
risk control framework within the firm.
If the information provided to the FCA does not
clearly demonstrate compliance with the rules, then
the FCA may require the firm to take remedial action. Where the FCA identifies actual or suspected
breaches of their rules, it may refer the firm to the
Enforcement Department who may then undertake
an enforcement investigation and take disciplinary
action against the firm and/or its directors.
The best way for a firm to prepare for an FCA visit is
for it to have a robust risk assessment and risk control
framework within the firm. This will include having
detailed and robust compliance policies and procedures. It will also include having a robust and up to
date system of accurate and timely record keeping
and of regular and frequent compliance monitoring
checks to make sure the firm complies fully with FCA
rules requirements at all times.

Keep a record of all correspondence or e-mails that
relate to a client.
Keep accurate and timely records of all aspects of the
governance, risk assessment, financials, operational
monitoring and compliance monitoring within the
firm.
Always remember that in a dispute, in regulatory
investigations or in litigation, the other party will
often take the view that if it isn’t written down, it
didn’t happen.

Where do you come in, once the firm has been
subjected to legal proceedings?
Where a firm is subject to legal proceedings, it may
well be the case that the firm and its directors or employees or their legal advisers may lack the necessary
expertise or experience to progress key aspects of a
claim or to defend key aspects of a claim. It is at this
point that they may seek an expert witness to provide expert opinion on key aspects of the case.

Paul Grainger
Chief Executive Officer
Complyport Ltd
34 Lime Street, London, EC3M 7AT
T: +44 (0)20 7399 4980
info@complyport.co.uk
www.complyport.com

A firm’s legal advisers will agree with the Court what
the key issues are for which expert opinion is required and whether each party will appoint its own
expert or whether a Single Joint Expert will be appointed. At that stage, the legal advisers will select
and instruct an appropriate expert.

I am Paul Grainger. I am Chief Executive Officer of
Complyport Limited, which is a Governance, Risk
and Compliance (GRC) consulting firm in the financial services sector. We provide advice, guidance and
hands-on assistance to firms regarding financial
services regulation in the UK and overseas.

Always remember that in a dispute, in
regulatory investigations or in litigation, the
other party will often take the view that if it isn’t
written down, it didn’t happen.

I lead the firm and manage it on a day to day basis.
We have a team of 17 people based mainly in
London with some colleagues based in Manchester
or working remotely.

What would you say are top three things
your clients should acknowledge in order to avoid
disputes?
Keep accurate and timely written records of meetings or phone calls that involve a client or that relate
to a client.
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I regularly act as an Expert Witness mostly in
civil cases but occasionally criminal cases too. I have
acted as a Single Joint Expert when required. I lead
Complyport’s Expert Witness team and my work
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in this area can cover regulatory and compliance
matters or the suitability of financial advice and
transactions.
I have over 35 years’ experience in both retail financial services and wholesale financial services, including investment banking, insurance, corporate
finance, private equity, funds and financial planning
and wealth management.

Expert Witness & Drug Consultancy Service
Allen Morgan Associates are a leading team of acknowledged and accredited drug
expert witnesses who provide independent and expert comment in criminal law cases.
We provide expert evidence on drug valuations, cannabis plant yields, drug trends,
drug usage and behaviour associated with drug use.

I am the former Chairperson of the Financial
Planning Standards Board (UK). I sit on the
Examinations Board of the Chartered Institute for
Securities and Investment (CISI) and I also sit on the
CISI Advanced Financial Planning Examination
panel.

We have extensive experience of cases involving the Proceeds of Crime Act (POCA).
Our Forensic Scientist also undertakes the forensic analysis of controlled drugs
commenting upon drug identifications, drug purities, adulterants, packaging and
our Toxicologist comments on drug and drink drive cases along with evidence of drug
effects.

I Chair the Brexit Working Group for the
Association of Professional Compliance Consultants
(APCC) and I also sit on other APCC Working
Groups.

We conduct a number of conferences and training seminars for Chambers, Solicitors
Firms and other organisations on drug-related issues with recent events in London,
Cardiff, Liverpool, Birmingham and Manchester.
If you would like us to provide you with a seminar on drug-related issues we are more
than happy to travel to you and to provide free and informative talks offering current
insight into issues regularly encountered.

I have led several Section 166 Skilled Persons
investigations for the Financial Conduct Authority
(FCA) and for its predecessor the Financial Services
Authority (FSA). I have also carried out investigations
commissioned by firms or their legal advisers.

Our training team have delivered cost-effective courses to a variety of organisations,
educational establishments and professionals from a wide range of disciplines covering
current and relevant drug-related issues.
Contact:
Email: info@drugexpert.co.uk
Web: www.drugexpert.co.uk
Telephone: 01404 44459 Mobile: 07725 915380
East Devon Business Centre, Heathpark,
Honiton, EX14 1SF

Many thanks to Lawyer Monthly for permission to
reproduce this article,

Dr David Nathaniel-James
Consultant Clinical Neuropsychologist
HCPC Registered Clinical Psychologist, Chartered Scientist
BA, MSc, PhD, DClinPsy, CPsychol, CSci, AFBPsS

Specialising in the assessment and treatment of neuropsychological
and emotional changes resulting from acquired brain/head injury,
neurological disease, learning disability and psychiatric illness.
Dr David Nathaniel-James holds Doctorates in both Neuropsychology
and Clinical Psychology. He has extensive experience in
neuropsychological assessment and treatment.
On average he prepares 65 medico-legal reports a year which
includes people who have suffered a brain injury arising from a road
traffic accident, medical negligence, or an industrial accident.
Additionally he has provided reports for employment tribunals and in
high profile cases.
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Expert Evidence on Share
Valuations: When to use hot tubbing
in unfair prejudice petitions
Paul Mitchell QC and Nigel Burroughs - July 2019
A critical part of any unfair prejudice petition is the valuation of the minority
shareholding. Paul Mitchell QC and Nigel Burroughs of 4 New Square were counsel
on different sides in Swain v Swains Plc, a case in which the expert share valuation
evidence was taken concurrently. They look at the pros and cons of hot tubbing, and
offer practical advice on how to approach the way experts should give their evidence.
[2015] EWHC 1183 (Ch) and [2015] EWHC 2585
(Ch) in which each author of this article represented
one of the defendants. Some years prior to his unexpected death during a routine heart procedure in
Thailand, Christopher Swain had distributed shares
in his company Swains Plc to his daughters. His intention was to provide his children with an income in
a tax-efficient way through dividend payments.
However, he wished to retain a degree of control over
the shares, and transferred them subject to option
agreements granted in favour of the Swain Employers’ Trust under which the trustees could purchase
the shares at a ‘fair value’ such value to be ‘determined by the auditors for the time being of the company acting as experts not arbitrators having regard
to all the circumstances’.

What is hot tubbing?
Hot tubbing, or the process of giving evidence concurrently, was formalised by the Jackson reforms in
April 2013. Prior to the amendments to the Civil Procedure Rules in 2013, the process of experts giving
evidence concurrently was managed on an ad hoc
basis by agreement between the parties, their counsel
and the judge. This typically happened in the construction cases where highly technical evidence was
often required. In this article, we consider the use of
hot tubbing to receive expert accountancy evidence
regarding share valuations in unfair prejudice petitions pursuant to Section 994 of the Companies Act
2006.
The procedure for giving evidence concurrently is
set out in paragraph 11 of the Practice Direction to
CPR Part 35. If the court decides that it is appropriate for expert evidence to be given concurrently, it
may direct that the parties agree an agenda based on
the areas of disagreement identified in the experts’
joint statement. The trial judge will then lead the
process by asking the experts, in turn, for their views
on each agenda item. He may then ask follow up
questions. It is a flexible procedure, and at any time
the judge can ask another expert to comment on the
other’s evidence, and even pose questions.

The trustees of the trust were his long-standing accountant, Neil Kirby, and his solicitor, David Berry.
Mr Kirby and Mr Berry were also appointed as executors of Mr Swain’s estate, and after his death made
a distribution of the shares held by Mr Swain to his
daughters. At the time, the estate was involved in
proceedings against Mr Swain’s former solicitors,
Mills & Reeve (which resulted in the well-known
judgment in Swain Mason v Mills & Reeve [2011]
EWCA Civ 14), and the executors were concerned
about their ability to meet any costs order made
against them in that litigation. They, therefore, distributed the shares to the children subject to further
option agreements on similar terms.

The judge will then invite the parties’ representatives
to ask questions. This is not intended to be a cross-examination (or re-examination) of the witnesses, and
the questions are to test an expert’s views and elicit
clarification of it. The Practice Direction expressly
provides that the representatives should not cover
ground which has already been fully explored.
Once the parties’ representatives have completed
their questioning, the judge will summarise the experts’ views on the issue, and ask them to confirm or
correct his summary.

In 2012 Mr Kirby and Mr Berry exercised the options over the shares at the same price they had
agreed to accept from the purchaser from them.
Three of Mr Swain’s daughters brought proceedings
against Mr Kirby and Mr Berry for conspiracy. The
claimants were successful in having the valuation of
the auditors set aside, and the court had to determine
the ‘fair value’ of the shares.

The first case after the formalisation of the process in
which the evidence of valuation experts was heard
concurrently was Swain v Swains Plc, a case which
produced three judgments: [2015] EWHC 660 (Ch),

Although the valuation in Swain was not taking place
within unfair prejudice proceedings, the court
adopted the same approach as it would do in a claim
pursuant to Section 994 of the Companies Act 2006.
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There is also probably an increased likelihood the judicial instinct to find a middle ground between extreme positions will be exacerbated by the hot tubbing
method, as judges seek to persuade experts to coalesce around a sensible compromise view.

The court was seeking to determine the fair value of
the shares, and had to consider what discount, if any,
should be applied to the shareholdings, and whether
the sisters’ respective shareholdings should be aggregated for valuation purposes so that together they
held a majority stake in the company.

u Perhaps most significantly, you cannot talk to your
expert about the other parties’ expert evidence as it
is given. This inability to check points with one’s own
expert before putting them to the opposing experts
in the limited window for cross-examination means
that advocates have to be confident that they have
mastered the issues arising within the expert evidence
before the hot tubbing itself commences.

Advantages for the parties of hot tubbing
In our view, there are two potential advantages for
the parties in having expert evidence received in the
hot tubbing format.
u First, the process can save appreciable amounts of

court time.

When to start thinking about hot tubbing
It is best to start thinking about hot tubbing as early
as possible in the litigation process, and should be
something that is considered at the time of appointing an expert. The process of giving evidence concurrently is so different from the more normal
situation where an expert is cross-examined that different considerations apply. It is a more consensual
process, and it is vital that the expert is seen to participate fully with the procedure rather than stubbornly repeating the views set out in their report.

u The agreed agenda continues the process of clari-

fying the issues remaining in dispute between the experts into the way in which those disputes are going
to be explored in oral evidence at trial.
u Furthermore, the questions arising from the
agenda come principally from a single source, the
judge, and he or she asks open questions: there is less
time spent on getting to the nub of the issues. Given
the focus of the agenda on particular issues, the scope
for general cross-examination going to credit is also
cut down (although it is of course still possible). In the
Swain’s case, receiving expert evidence from three experts via hot-tubbing saved at least two days of court
time and probably more.

Having said that, it is also important that the expert
should not fall into agreeing with the judge and the
other experts. The process is designed to help build
a consensus rather than testing opposing views by
cross-examination. It can affect the evidence given
by an expert who might be more willing to disagree
with a party’s representative than the judge. In the
more antagonistic atmosphere of a cross-examination, an expert is more likely to defend their position
than if they are being asked to express their opinion
by the judge.

u Second, the open questioning format can really
permit an expert to shine and gain the trust of the
judge. The judge’s questions take the form of a seminar, with each expert answering the initial question
sequentially, and then the judge seeking clarification
from the experts as his or her understanding of the
point develops. The really competent expert can give
the court a great deal of assistance in a format such as
this; and the format also gives the judge the opportunity to form a view of the credibility and reliability
of the experts based on the way they handle nuances
arising from the seminar format of questioning.

Although consideration should be given to the possibility of hot tubbing when choosing an expert, no
final decision can be able to be made until the expert
evidence has been exchanged and a statement of issues on which they agree and disagree has been produced. It is at that stage that the areas of dispute can
be identified and the nature and extent of the disagreement between the experts determined. Only
then can an informed decision be made as to the appropriateness, or otherwise, of the experts giving
their evidence concurrently.

Disadvantages for the parties of hot tubbing
The principal disadvantages of the process are closely
allied to the advantages we have identified above.
u In hot tubbing, counsel has far less control over the
expert witness than in the traditional format; there is
reduced scope for a flexible cross-examination (particularly as to credibility) that creates opportunities to
undermine the expert’s evidence, because so much
more of the questioning comes from the judge. The
scope for the advocate to respond creatively to blunders made by an expert is reduced (although not entirely removed).

Making an application for evidence to be heard by
hot tubbing
An application for a direction that the experts give
their evidence concurrently can be made at any stage
of the proceedings. It is unlikely, however, that a
judge will make such an order before the pre-trial review. Just as the parties will not be able to make a fully
informed decision about hot tubbing until there has
been a discussion between the experts and they have
produced a joint statement of issues on which they
agree and disagree, the Court will not be in a position to make a decision until it is in possession of all
the facts.

u Hot tubbing creates the opportunity for a variety of

group think among the experts and the judge as they
explore issues together. A bad expert with a bad point
can adjust his or her views as he or she sees which way
the judicial wind is blowing, preserving credibility
generally which might, in the traditional format, have
been badly damaged as a poor point was exposed.
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Even at the pre-trial review, there will be a reluctance
to bind the hands of the trial judge (unless they are
hearing the PTR themselves). More often than not,
the judge will only direct that the parties agree an
agenda for the taking of evidence concurrently, and
leave it to the trial judge to make the final decision.

Paul Mitchell QC and Nigel Burroughs
4 New Square, July 2019
© Paul Mitchell QC and Nigel Burroughs. The authors assume no responsibility to any party in respect
of this article. Specific legal advice tailored to specific
problems should always be obtained.
About the Authors

The trial judge will, then, often be the one to make a
decision on hot tubbing at the beginning of the trial
itself. However, he can do so at any time, even whilst
the trial is continuing. Prior to the amendments to
the CPR it was possible for the parties to agree that
some of the experts’ evidence should be given conventionally with them being cross-examined, and part
of it concurrently: see Harrison v Shepherd Homes
Ltd [2011] EWHC 1811 (TCC) at [26]. There seems
no reason why the court could not adopt a similarly
flexible approach now.

Paul Mitchell QC specialises in commercial litigation
arising from the negligence of people holding themselves out as skilled (lawyers, accountants, fund managers, taxation advisers, company directors, etc);
claims arising from earlier litigation (including in particular claims for malicious prosecution of earlier
claims or seeking damages for abuse of process);
claims involving jurisdictional issues; and in particular claims where the examination of expert witnesses
is central to a client’s prospects of success. He has been
highly ranked in the directories for many years in the
field of professional liability claims, and regularly acts
in disputes between family members regarding the
management, control and ownership of private limited companies in various sectors.

There is no need to make a formal application for evidence to be heard concurrently, and there will rarely
be a need to file evidence in support of such an order.
It will, however, be necessary to persuade the court
that such a direction is appropriate and furthers the
overriding objective. This is likely to be the case
where the evidence is lengthy and technical, and
there is a real prospect of saving court time.

Nigel Burroughs is an experienced commercial litigator, with particular expertise in company and insolvency matters. He has conducted contested share
valuations before courts and expert arbitrators, often
dealing with the impact of breaches of fiduciary duty
and misfeasance on the valuation exercise. Nigel has
been described in the directories as ‘great fun to work
with, offers commercial and pragmatic advice’ and as
someone who ‘can hold his own against QCs’.

In Swain the Claimants’ expert report ran to nearly
300 pages (including appendices), and if the experts
were cross-examined, their evidence was estimated to
take 3 days. On the basis that the experts’ evidence
could be concluded in a day if they gave evidence
concurrently, the trial judge made the direction.
Three points to take away about hot tubbing
From our experience in Swain, the take home points
about hot tubbing are these.
u First, remember that hot tubbing is always a po-

tential method by which your expert’s evidence is
going to be received. When selecting an expert, bear
in mind that he or she might have to give what is effectively evidence in chief to the judge. A good expert
(i.e., one that is intelligent, expert, sensible and good
natured) will have no difficulty with this; but the more
peppery sort of expert could come badly unstuck.
u Second, if hot tubbing looks possible, be prepared
to invest a lot of time into preparing the agenda for
the session, seeking to help get the judge to the point
where he or she appreciates the failings of the other
side’s expert(s).
u Third, during the hot tubbing questioning itself,

pay close attention to the way the evidence is emerging and how the judge’s understanding appears to be
forming. The rather limited scope for cross-examination or re-examination of experts after judicial
questioning on an agreed agenda – and the fact that
you cannot check any points with your own experts –
means that your questions must be extremely well
thought-through in order to be effective.
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Expert Witnesses:
Avoiding False Economy
by Sean Moran
I am a chemical (aka process) engineer, specializing in
water and environmental engineering. In recent
years a growing part of my professional practice has
been as an expert witness in commercial disputes arising from problems with process plants, most of which
originate in the design process.

It therefore really matters who does process design.
Some bad choices I have encountered in expert witness practice involving multi-million-pound jobs are:
experienced process designers from another sector;
fresh graduates with no previous process design experience; ‘year in industry’ students; and - most popular of all for plants which don’t work: nobody.

My first expert witness instruction was in the mid1990s. I had received no training and found myself
being cross-examined in court on my very first case,
an experience unpleasant enough to motivate me to
obtain training as an expert witness prior to the next
time I appeared in court. I have now been cross-examined on two occasions since then (the overwhelming majority of my cases being settled along the way),
and it has become a far less unpleasant experience
on each successive occasion.

The experienced process designer from another
sector may have some attractions. They will be able to
apply the tools used by all process designers, and will
have some awareness of the needs of other disciplines, but they will lack sector specific know-how. On
several occasions in my experience, this deficit has
made the difference between a working plant and
plant beyond economic repair.
Undergraduates and fresh graduates, on the other
hand, do not apply the professional’s tools at all; instead they naively apply what they were taught at university. Like their research-active lecturers, they often
value novelty, rather than avoiding it as a professional
would. They lack attention to detail, especially in respect to balancing the cost, safety and robustness implications of their choices. They lack knowledge of
other engineering disciplines. Finally, they assume
that someone else is going to make sure that the plant
really works, especially if they are working for a major
company. They are always seemingly unaware that
the law requires engineers to be “reasonably competent” on day one of their career, making no allowances for novices. Sadly, the work of these
individuals is sometimes worse than those cases
where there is no process designer at all.

Whilst I cannot discuss the fine details of many of my
engagements, I have found that my work as an expert witness has helped me to identify some common
issues with problematic process plants. In my own
books on process plant design I have turned these
into an informal guide on how not to design process
plants, some of which may be of interest to legal practitioners.
Engineering Competence
The most crucial issue I have found, both as a troubleshooter and as an expert witness dealing with failing process plants, is that of the competence of those
tasked with the original engineering design.
Theoretically, process plants are never built based
upon the work of one individual, as QA systems based
on standards such as the ISO9000 series require
checking of calcs, design reviews and so on. However,
the design quality of even the largest plant eventually
often comes down to the competence of a single individual. This is because, in practice, process plant
design takes place under resource pressure, and even
if suitably qualified engineers are available to check
calcs, they will not check every box in the spreadsheet
used to carry out design calculations.

Those cases I have been involved with in which a
process plant was built without any process engineering input are useful to demonstrate what process
engineers do and how we add value to a project.
Based on what happens when we are not involved, I
have concluded the following are the key benefits of
involving a process engineer:
Firstly, we analyse design data and set the boundaries
of the ‘design envelope’; two factors which are crucial to the production of a robust design.

I consequently always find errors when I repeat a
check without time pressure, and with a brief to find
mistakes. These can have persisted for various reasons. The original checker might well have had a
brief to just get a design signed off, or the design may
have been reviewed by a team comprising one engineer from each discipline, meaning that a design will
be checked against the requirement of other disciplines, but never actually verified by a second process
designer.
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Next, we make all the items of equipment work
together to meet the specification. We do this by
producing a ‘mass balance’ calculation, without which
plants cannot work as an integrated whole. We also
produce a ‘process flow diagram’ to inform the
specification of each of the ‘unit operations’ which
work together to make the plant. Our involvement
in unit operation selection and sizing helps to avoid
excessive novelty.
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and their estimators carried out a costing exercise
based upon the design produced, resulting in the selection of a novel process which was both expensive
and unreliable. The scientists took no responsibility
for this, as they had no access to costing data, no brief
to ensure safety or robustness, and they lacked an engineer’s conservatism and dislike of novelty. In any
case, they assumed the engineers would make the
plant work. Meanwhile, the civil engineers who
adopted the scientists’ recommendations lacked the
training to examine them critically.

We then ensure that the plant is also integrated from
a software point of view, by means of a process control
system which is based on the engineering drawings
and other ‘deliverables’ which we produce. Process
control systems designed without process engineering input do not in my experience produce a cost effective, safe and robust plant. In fact, every plant I
have seen of this type does not work at all.
Finally, our involvement in plant layout helps ensure
that it produces a plant which is economical and safe
to operate. The majority of accidents on process
plants can be attributed to poor layout so the involvement of an experienced process engineer from
the outset can be a life or death matter.

The outcome of this exercise was all too predictable to
an experienced engineer. The novel process made it
to the final decision stage, even though the economics were bogus, and the process was too novel to be
used for the first time at such a large scale. The decision to use the wrong process was however sealed
when a senior manager expressed an interest in the
novel approach. The decision was made to go with
the “HiPPO” (Highest Paid Person’s Opinion), illustrating how management issues can be crucial.

Expert Witness Competence
So, what is competence in the case of the expert witness? Competence in the opinion of the courts is acquired through relevant professional experience.
Pure academics without practical experience are
therefore rarely instructed as expert witnesses in my
field, and I have never encountered one. The reason
for this is that the academic and professional versions
of engineering differ widely. As already mentioned,
professional engineers, unlike their counterparts in
academia, innovate as little as possible. In addition,
academic approaches to plant design tend to ignore
the key constraint in the real world: price. Engineers
are never asked how they would solve a problem if
money were no object; instead, balancing cost, safety
and robustness are the essence of engineering. Finally, an assumption frequently made in academia is
that any process which works at laboratory scale will
work at least as well, if not better, at full production
scale. In fact, the reverse is true: it is very common indeed that a full-scale version of a successful lab experiment will not work at all, a problem I have often
seen in disputes.

People Issues
Professional engineers use a combination of explicit
and tacit knowledge to make their design decisions.
They are also the ones who may find themselves
being cross-examined on their decisions decades later
on the basis of perfect hindsight.
However, line management, the managers of various
disciplines within a company, colleagues and technicians both within and outside the company may well
all have their own opinions too. It is common for a
higher-ranking engineer or manager to want to make
their own mark on a design, and managers are generally less risk averse than professional engineers. Engineers from other disciplines or from outside the
designer’s organization have different priorities, and
may not be aware of the full picture. So, whilst relevant experience should be respected, it is important
not to ‘follow the HiPPO’ blindly.

My expert witness practice is almost exclusively in the
field of the design and commissioning of water and effluent treatment plants. I have personally designed
dozens of such plants, and carried out troubleshooting exercises on hundreds. As a result, I am thoroughly familiar with normal professional design
methodology, an absence of which is noticeable in so
many of the cases I have worked on. Knowledge of
professional design methodology is absolutely crucial
both to producing a working process plant, and in my
view to offering expert opinion on how a design
ought to have been undertaken by a reasonably competent engineer.

On the other hand, I was once involved in a case in
which an undergraduate had been allowed to design
a full-scale plant worth millions of dollars. None of
the several layers of engineering managers who
should have been checking the student’s work corrected it, nor even asked why a student was leading
the job and offering such an unusual design. When I
questioned this, I was told “She is like a tiger!”This
was clearly quite a formidable student. However, no
amount of force of personality can be an effective substitute for a grasp of the facts, together with the training and experience to know what to do with them.

Causes of Bad Design
Separation of Costing and design
In my experience, attempting to design a process
plant without appropriate cost data results in poor
design choices.

Poor Underlying Data
Poor data is another major cause of bad design, and
foremost amongst the sources of poor data are salespeople. Whilst technical sales staff in firms selling wellestablished products can be an excellent source of
reliable information for detailed design, there are
risks in relying on the data provided by sales staff,
even when they are acting in good faith.

As an example, I once worked for a large UK water
company on the design of a major extension to a municipal sewage treatment plant. The company used
scientists to choose the “best process”, civil engineers
“designed” the plant around this selected process,
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design was an easier variant of the sort of process
design they are expert in.

Salespeople may not be aware when the information
they provide is inappropriate, outdated or just plain
inaccurate. They may also provide data which is selective or statistically insignificant, or omit key facts.

In my professional life I have seen many effluent
treatment plants designed by experts in the design of
paper mills, refineries, and various other kinds of
manufacturing facility (rather than in effluent treatment). These plants are often needlessly expensive,
lack robustness, and miss the basic tricks of the
specialist.

Some salespeople may offer advice on matters they
do not fully understand. Whilst their knowledge of
the manufacture, operation and testing of their
products and how they might be adapted to suit a
particular design should be highly detailed, their
other knowledge may be secondhand, anecdotal,
ill-understood and unsupported by their training or
experience.

For example, the designs of non-specialists tend not
to fare well when any non-liquid enters their pipe
work. Pipe blockages, (such as the fatbergs which appear in the national press from time to time) are the
key reason water specialists make far more use of
open channels than other process designers. I have
seen non-specialists learn the hard way why open
channels are used on more than one occasion.

A minority of salespeople with more questionable
ethics tend to be found most commonly in the world
of novel products and processes. From my experience
I would suggest that warning signs might include a
lack of full-scale reference plants or independent reviews of the process on offer; a lack of transparency
around the fine detail of the process; the salesperson
having no relevant professional or trade qualifications; and the sales literature claiming that the product can, almost magically, resolve a longstanding
problem.

In addition, specialists know how to design to handle
feed variability – or what goes into a plant. We tend to
add far more buffering capacity to our plants than
non-specialists, to deal with potential variability in
flow and composition of feed, and the increased possibility of unscheduled maintenance. Non-specialists
may try to surmount this issue by simply making
everything much bigger than it needs to be, but many
items of plant can be too big as well as too small.

Under design
Disputes often arise where a purchaser buys a process
plant of one sort or another without specifying a performance test against set criteria before handover. All
too often I ask a client if the plant which is not working ever worked and they simply don’t know, because
they accepted it without a satisfactory performance
trial.

The fallacy that water treatment plant design is easy
leads to another trope: the notion that it is an ideal
starting point for a new designer. This may seem costeffective, but graduate chemical engineers usually
have very limited knowledge of water chemistry, as
well as the equipment used for water treatment, biology and statistics. By the time companies have paid
for the correction of the mistakes based in this lack of
knowledge, they may have spent many times what it
would have cost to employ an expert.

Similarly, clients may be unclear whether their plant
is actually working or not. Many clients maintain that
plants work “work most of the time”, when sample
analyses show that the plant does not always meet
specification. Even when every sample analysis fails, a
client may remain convinced that the plant is working
the rest of the time.

My Working Methods
Site Investigations
I always insist on a site visit when carrying out an
expert witness engagement, even if a plant no longer
physically exists. There are several factors which cannot be determined remotely, and should always be
personally and directly verified. I list the most important of these below. In my visit to site, I always ask
to see Operating and Maintenance (O+M) manuals,
and to interview as many operators, managers, and
technical support staff involved in the process as
possible.

This sort of frequent plant failure is most commonly
an issue of under design. The designer should have
designed the plant to plant to work as much of the
time as specified in the brief (most commonly 100% of
the time, though there are exceptions to this). However, the cost of each incremental improvement in
treatment efficiency rises exponentially, so under design is tempting, especially in markets as competitive
as water treatment.
A plant which has been under designed may “work”
some of the time, but “working” – to an engineer means meeting specification at all times, and the specification usually includes acceptable ranges of availability and product variability. Working some of the
time is more properly called “not working” from an
engineer’s point of view, though non-engineers may
have another opinion.

If possible, operators should be interviewed individually, and informally, using open ended questioning
to encourage them to speak fluently about day to day
operations, as well as the occasional incidents, accidents, and emergencies.
Engineers love a war story, so it usually doesn’t take
too much encouragement to get workers to talk about
what is really happening once they are out of the
earshot of management. You may however have to
exercise discretion when reporting on how you found
out certain things!

Inappropriate crossover from other sectors
Sometimes, in my engineering sector, plants do not
work because someone – often from the oil and gas
industries - thought that water treatment plant
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Operators are not always wrong in their diagnoses,
and their reports of symptoms do have evidential
value. However, it is usually the case that if the problem really was understood well enough to fix it, I
wouldn’t have been instructed. I start by assuming
nothing and taking no-one else’s word for anything,
to enable me to find the underlying cause of the
problem.

It is telling if nobody on site knows where the O+M
manual is, if it is found dusty and neglected on top of
some filing cabinet, or if it has been hand-amended by
operators. I see all three of these situations frequently
in troubleshooting and expert witness work. They
suggest strongly that the plant is not being operated
in accordance with its designers’ intentions.
Whilst O+M manuals are frequently neglected, or
even lost, all but the very worst sites have a maintenance log kept by operators. This is usually kept in a
logbook, most commonly by hand on templates in a
loose-leaf folder. The handwriting is frequently illegible, and I will often need to ask for a transcript in
order to decipher it.

When walking around the site, I am not just looking
at and listening to the plant and how it is operated. I
am also smelling. A repulsive smell of fatty acids will
lead me to suspect inefficient handling of fats, oils and
greases. Other specific smells, such as egg-like sulphides and thiols, cabbage-like mercaptans, fishy
amines, and the ‘pissoir’ stench of ammonia all tell
their own tales, usually of failures in biological treatment plant design or operation.

However, once deciphered, these logs are often very
informative, and I prefer to have read them before
interviewing the operators, as the logs tend to contain an unselfconscious account of what operators
have actually been doing, rather than what the O+M
manual says they should have been doing.

I will look out for examples of design elements which
I know from experience are hard to control well, or
actively create operational or maintenance problems.
I will also be on the lookout for giveaway signs of poor
maintenance, such as hammers on a string for ‘percussive maintenance’ purposes, or ‘hammer rash’ on
equipment which has not yet acquired a dedicated
hammer on a string.

If an O+M manual can be found, I ask how many of
the present operating and management team were
trained in plant operation by the company which constructed the plant. I also ask how many of them
worked alongside the commissioning crew. This is
often a place where operators learn tricks or shortcuts used in commissioning which are inappropriate
to everyday operation, or where they gain access
codes for instrumentation which management did
not intend them to have access to.

I always ask for, (but rarely obtain) design data,
design drawings and calculations, plant specifications,
and purchase order documentation, which should
make clear what the plant was originally designed to
do. The best chance of finding these (or at least part
of them) is usually within the O+M manuals.

The use of such tricks and unauthorized access to
control levels which operators are not supposed to
alter have been the cause of several fatal accidents in
process plants. In effluent treatment, it is more likely
in my experience that such interventions are at the
root of mysterious problems which only occur when
management are absent.

I measure all the equipment, and use the same design heuristics as I use in early stages of plant design
to estimate the capacity of each unit operation on the
plant. These highlight possible design bottlenecks and
often also design errors.
In the rare cases where design information is
available, I compare that with what I have seen and
measured on site.

That said operators are often quite capable of inventing their own shortcuts to save themselves work.
On one plant I saw, a high water content in thickened
sludge was found to be due to the operators having
changed the grade of polymer used, in order to produce a sloppier, wetter product which did not require
periodical leveling (by operators) in the dumpster.
That this doubled the costs of waste disposal bills at
the plant was of no concern to the operators!

Once I have gathered all this information, I am usually able to start to generate some candidate theories
about what might be going wrong. These might involve problems with design, construction, operation
or maintenance, or combinations of these.
I then need to work out how to rationally decide what
the problems are. If I am acting as a troubleshooter,
I will need to devise ways to fix the problems, whereas
an expert witness instruction will tend to focus more
on why the problems occurred in the first place.

It is commonly the case that the staff I interview believe that they already know what the problem is, and
will tend to offer only the data which supports their
pet theory. Detailed questions are required to get past
the usual pre-digested explanations to the basic signs
and symptoms which allow me to make my own
judgement on what might be happening.

Expert Witness Conduct
Whether I am troubleshooting or carrying out an
expert witness engagement, I am frequently surprised in reviewing the reports of other experts by
how little information other engineers have gathered
before being willing to commit a professional opinion
to paper. Many experts in my field seem willing to
offer an opinion supported by a statement of truth
without doing any of the things I have listed above, in
areas far from their professional experience.

The difference between a sign and a symptom is important. I would define signs as those things which I
can observe directly, whereas symptoms are those
things which operators (or in some cases management) feel might be happening. I rely on signs. Symptoms should be treated more cautiously.
EXPERT WITNESS JOURNAL
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In my field there is also a plethora of retired engineers who have effectively become experts in being
experts. I am frequently surprised that such individuals are never challenged on their currency in a profession they retired from decades previously, and
instead appear to be spending their retirement producing substantial numbers of cheap, short reports
mostly consisting of the same boiler plate for every
case.

Lastly there are the “experts” selected solely on price.
I have never faced one of these in court, though I
have had to exchange reports and attempt to conduct
a meeting of experts with them on more than one occasion. All cases involving them in my experience
were settled before the evidence was tested. The
plainly partial and unsupported opinions expressed
in their reports and their sometimes overtly abusive
behavior in meetings of experts would not have done
their clients any favors in a courtroom and certainly
would not have aided the court’s understanding.

I find that when other experts of this type are faced
with an opinion based on a more rigorous analysis
than their own, the more professional among them
tend to vary their opinion. They will generally be able
to do this without worrying too much about their
client suing them because their reports will have been
drafted in such a way as to allow this, being heavily
caveated and written in quite careful language.

Sean Moran
Sean is a chemical engineer of twenty-eight years
standing with a water and environmental engineering specialisation. His background is mostly in the design, commissioning and troubleshooting of industrial
and municipal water treatment plants.

Their less careful brethren, however, may be forced to
stand their ground, even in the face of a more robust
analysis, otherwise they may find themselves open to
the possibility of legal action themselves, if their report gave a client an unreasonably optimistic view of
its chances of success in court. I have been in court
watching the cross- examination of such an expert
and it was painful to observe. How much more
painful it must have been to experience.

He has produced three books on process design for
Elsevier. His first book was " An Applied Guide to
Process and Plant Design". His second book was an
update of the classic Mecklenburgh's "Process Plant
Layout". His third book, "An Applied Guide to Water
and Effluent Treatment Plant Design" came out in
2018. The second edition of his first book has just
gone on sale, and he is presently making a start on
his new book, A Dictionary of Chemical Engineering
Practice.
He is a trained and experienced expert witness.
He also offers training courses in process plant
design, operation, maintenance and troubleshooting.

As for those ‘experts’ without qualifications, experience and training, I have on occasion been required
to have a “meeting of experts” with amateur advocates who sought to undertake horse-trading on both
the facts and my opinion on the matter. As the recent
case of Andrew Ager showed, it is possible for an entirely unqualified person to operate as an expert witness for a considerable time. With 98% of cases
settling short of court, it might be a long time before
one’s expert evidence is truly tested.
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Specialities: good engineering practice, process
plant design, process troubleshooting, expert witness,
training, water, utilities, sewage, engineering.
www.expertise-limited.co.uk
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Forensic Accounting
by Antony Fanshawe
misfeasance, and insolvency practitioners’ conduct
and fees.

Forensic accounting
I have been asked to write about Forensic Accounting,
which is a dull subject which I, mysteriously, find quite
exciting. I think it’s the word forensic. Having always
wanted to be a detective, the idea of finding clues,
chasing them down and then fitting a sustainable narrative to them is, to me, fascinating. Accounting is a
language for communicating financial information
about business, but business activities are nuanced,
and the numbers alone cannot fully reveal the motivations and outcomes of transactions. This is where
experience is invaluable- in understanding the business and the context of the events and interpreting
the accounts accordingly. Experience helps filter the
important issues from the flotsam and informs the reporting of findings and opinions concisely for the
benefit of the Court.

I have always seen my expert work as being an
adjunct to my main practice, and being informed by
my advisory work, rather than being the main source
of my income.
In addition to appearing in court (of which more
below), I have assisted with mediations and negotiated
settlements.
I work on both sides of the fence, but increasingly I
am instructed by the defence.
Cross Examination
Let’s start with the tricky bit, the elephant in the room,
the acid test, which can reduce the most confident experts to gibbering wrecks, and which most experts
hope will never happen to them- Cross Examination.

What I do is story-telling, but non-fiction; history not
romance!
I have come to expert work by a roundabout route.
I am a chartered accountant, who qualified with Price
Waterhouse and then went into their insolvency
department in 1981 after a spell in Egypt. I left PW in
1990 setting up my own corporate finance and
recovery practice, Fanshawe Lofts, which traded very
successfully for 18 years until 2008 when we sold it to
Begbies Traynor. I was a partner with BTG until the
end of 2012. In early 2013 I set up FPN Ltd with my
business partner, and in 2018 I decided not to renew
my Insolvency Licence, turning my hand to Corporate Finance, strategic advisory and expert work.

I work on the assumption that every case could end
up in court, and that means cross examination. And so
the choice of an expert should, in my view, be made
with that outcome in mind.
Being cross-examined is undoubtedly nerve-wracking, and can be difficult if the expert is mainly desk
bound and not used to robust social interactions.
I have a strong minded wife and children and I am
a former IP. So, I am used to being criticised. This
experience stands me in good stead whether I am
cold calling to sell a business or giving evidence under
cross-examination.

In 2002 I was awarded an MBA by the University
of Bath and for 12 years I was a member of R3 Council, and instrumental in establishing the Thames Valley chapter of R3.

The first thing I learnt about expert work is to turn to
the bench and address my comments to the judge. I
never forget that my job is to assist the Court in coming
to its judgement and not to assist Counsel facing me.

I have taken on expert assignments since the turn of
the (21st) century, these have varied from business valuations for divorce, to wrongful and, in one case,
fraudulent, trading allegations, by way of preferences,
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There are other tricks. Imagine that Counsel (theirs
not yours) is naked, for example. But this can be too
much to bear…..

think that this is right, but it might not be because
Donald Trump thinks “Everything in life is luck”. You
decide.

I also remind myself that I have a considerable depth
of expertise and experience, which is rare if not
unique, and I am comfortable with it. And opposing
Counsel has his/hers. Theirs is law and mine is
real and commercial life, insolvency practice and
accountancy. If you think about these categories of
knowledge as Venn diagram sets, our sets overlap. I
know something about the law, and barristers know
something about real life and accountancy for example. But I have found that when it comes to accountancy and commercial practice there can be weaknesses
in the attack.

Assumptions
Accounting is as I have said a language for business.
And like any language it is governed by rules. It may
seem strange to say but it’s not the numbers that tell
the story but the assumptions and the accounting standards that lie behind them. With different interpretations, losses can become profits and insolvent balance
sheets can look quite handsome.
The most common argument is the treatment as
assets of expenditure which may or may not yield a
return to the business in the future eg R&D, goodwill
on acquisition, work in progress or stock and so on.
The effect is to avoid any hit to profit and to improve
or at least sustain the balance sheet. You may have
noticed that this habit has slipped into the political vocabulary in the last few years. Listen to politicians talk
about “investment” rather than expenditure; so much
more attractive, but at the end of the day they are still
spending your cash.

It is crucial to know your stuff. Not just technical
knowledge but also the nitty gritty of your assignment
and the commercial context of the business. It is also
important to express yourself clearly, concisely and in
everyday language, avoiding needless technical terms
where possible. Above all you need to be able to think
on your feet and respond quickly.

It does matter where the debit for the payment goes.
In one of my cases the pleadings had treated payments to another company in the same group as benefitting the receiving party. But the other side of the
accounting entry had gone to the intercompany account and they had been repaid- hence there was no
permanent benefit to the recipient. However other
payments had been incurred on behalf of the other
companies in the group. A large part of my job was to
help sort out the pleadings and replace them with a
new argument with in depth evidential support from
the accounting records.

The argument concerned the profitability of the (construction) company during a period of alleged wrongful trading, much of which turned on the margins
achieved. I was, out of the blue, shown an earlier year’s
results from the comparable period, which showed a
gross margin of 17%, which the opposing Counsel
seemed to think was a poor result. I replied, without
any appreciable delay, that if that margin had been
achieved in the period of wrongful trading then the
company would have been quite profitable.
There was a collapse of (a rather) stout party (not one
to imagine naked), and the Court found in favour of
my clients.

When looking at the commercial reality facing a company an analysis of the cash position and likely projection can be much more revealing than the

I am not always as lucky as that. Benjamin Franklin
said “Diligence is the mother of good luck”. I like to
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sis. It’s amazing what emerges once one does some
simple ratios and look at the trends over a number of
years.

conventional accounts. Ultimately the success or failure of a business turns on its ability to generate or raise
cash (whether debt or equity). Profit, at the end of the
day is a proxy for cash generation and sometimes not
a very good one!

Gross margins are always very revealing. Are they too
low/high for this type of business. If so, why? I would
expect to be told that there is a solid commercial reason but it could be something else- the costs accounted
for in arriving at the gross margin (is labour treated
as direct or overhead?) or something as simple as the
calculation of the stock value. If stock is what we call a
plug figure (ie a guess) then the gross margin will be
inevitably be wrong taken because stock movement is
an important number in the calculation. Equally stock
write offs will affect gross margin as will the basis of
valuation of stock or work-in-progress, or any changes
in the method of accounting year on year. All of this
could affect underlying profitability, and may need to
be explored, explained and interpreted in the context
of the questions asked.

It is a truism that the one thing you know about financial forecasts is that they will be wrong. They are
though useful as an indicator of what could happen
in the business. And at the very least they should make
management think about their business, understand
their cost structures and be realistic about what sales
and margins they should achieve. Forecasts are always
under-pinned by assumptions. Once the assumptions
are understood- not always an easy task as accountants are often very poor at stating assumptions- it is a
question of understanding whether the assumptions
make sense in the context of the historic performance
of the business and its current performance (in winning contracts for example). It is equally important
that the forecasts should be well-constructed and reflect the stated assumptions (eg do they really show
debtors being collected on 60 days?). If not they may
have to be re-done.

It can be a useful technique in getting to the heart of
the matter to posit a counterfactual. So, one can say,
this is what happened (say, the behaviour complained
of), and this is what the outcome was. What would the
outcome have been if something else had happened
(which is not being complained of)? The argument
goes, if the outcome was similar why is behaviour A
wrong and B acceptable? This is one of the most interesting parts of the job as it requires a degree of creativity and very clear exposition and application of the
assumptions adopted.

Early engagement
Like many of my fellow experts, I am of a certain age,
and have seen a lot in my professional life. And I like
to share it. I know that budgets are tight in litigation,
but can I respectfully suggest that a meeting with the
expert at an early stage in the process can be very
worthwhile? In the case of my specialism it can bring
a commercial and “best practice” viewpoint to inform
the approach taken to the conduct of the claim which
can avoid or at least mitigate the need to change
course, expensively, at a later point in the process.

Making Mistakes
We can all be geniuses when we are comfortable and
unchallenged. It’s relatively easy to produce attractive
and superficially persuasive first reports. But that feeling of satisfaction rarely survives the first experts’
meeting when the report will be picked over thoroughly, conclusions will be challenged and any errors
will be picked up and magnified. Mistakes can reduce
the expert’s credibility when it comes to cross examination, and the confidence of his professional team. I
know only too well how easy it is inadvertently to overlook transcription errors or Excel formulas that pick
up the wrong cells. When found they need to be
corrected without delay.

To issue, or not to issue, is a very big financial decision
for the client, and so it’s critical that the advisers do
their best to ensure that the target is worthwhile and
the strategy as well informed as it can be. Lawyers do
very good law. Old IP’s do very good commercial.
They are two different things. But at the end of the
day clients tend to be interested in the commercial and
rarely the law.

Remember, sometimes the best advice
is to do nothing.
The Approach
Information gathering comes first, as in any professional exercise. This means reading and internalising
the brief and the supporting papers, speaking to the
principals, if possible, researching the company and
its business by searches both of the company and its
directors and by general internet searches around the
subject. Understanding the business and how it was/is
conducted and its commercial and regulatory environment can help build an idea of the context in
which the company operated and how it operated. It
really helps me to be able to relate the instruction to
businesses that I have been involved in (or deconstructed in my role as an insolvency practitioner) in
the past, and to recollect (if I can) any tricks of the
trade or pitfalls, and if possible to think myself into the
mind-set of the directors or the insolvency practitioner.

Check and double check, and then ideally get someone else to check it again. It becomes almost impossible to read one’s own work with any objectivity after a
while, and fresh pair of eyes is invaluable.
I have recently seen a report where the expert has had
to replace four (yes four) appendices because they
were all wrong- by which I mean that they did not
match their description, and consequently undermined the argument he was trying to make and by implication the integrity of the rest of his report.
This was a report produced by a top ten firm. The
work had been delegated by the (partner) expert, and
clearly not fully checked before it was released. I was
impressed by the partner’s grasp, but less so by his
assistants’ and the firm’s quality assurance.
I do all the work myself, and while that can be limiting, I do know what work has been done, I am very

At this stage the picture I have is, necessarily, broad
brush. It needs focus, and that means financial analyEXPERT WITNESS JOURNAL
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familiar with the facts and arguments, and I take full
responsibility for my output.
But we are human and there but for the Grace of
God go all of us. These things can hole an argument
below the waterline, and change the balance in the
negotiations.

Established in 2007, from the R & D group of Avon Rubber Plc, ARTIS
provides capabilities in a wide range of rubbers and polymers. We offer
compound analysis, material testing and solution validation, giving us the
ability to understand how materials perform in real applications and
manufacturing processes.

Coming to Conclusions
When it comes to giving opinions on the evidence, I
find myself from time to time thinking the same as
Sherlock Holmes (fictionally) did when he repeatedly
said to Watson, “When you have eliminated the
impossible, whatever remains, however improbable,
must be the truth. We know that he did not come
through the door, the window, or the chimney. We
also know that he could not have been concealed in
the room, as there is no concealment possible. When,
then, did he come?" (Sign of Four). What this reveals
is a willingness to think the improbable and to think it
in 4 dimensions. Sherlock does not ask where he came
in, he asks when did he come- so it is not a question
about a place in space but a place in time.

Our experts continue to deliver the depth and breadth of knowledge you
would expect from an organisation with over 100 years of history with Avon
Rubber plc. Our extensive knowledge and innovative research has delivered
ground breaking solutions for many products and processes.
As an expert witness provider we have a team of scientists and technicians
very familiar with looking at not just the results of a failure but the
mechanisms behind it. Our history as part of a manufacturing organisation
helps us understand how products are designed, tested, and manufactured
and the weak points in those processes and how they should be managed
and mitigated through rigorous quality systems.
Our dedicated team can provide expertise in Failure Analysis, Testing
Services and Reach Compliance.
Artis
Hampton Park West, Melksham, Wiltshire, SN12 6NB
Contact Name: Dr. Chris Norris
Tel: 01225 896500 Fax: 01225 896501
Email: artisenquiries@avon-rubber.com Website: www.artis.uk.com

And that requires thought and relevant knowledge.
And that’s the hardest part, and the bit you can’t see,
and, which, at the end of the day, is what gets results.
Thank you
Antony Fanshawe
October 2018
Antony can be contacted on 07979 103275
or at antony@fpn.uk.com.
www.fpn.uk.com

Eur Ing Dr. Robert Brown
Electrical, Electronic and Control Engineer
Providing consulting and expert witness services to the legal,
industrial sectors. media and private individuals.
An expert witness in the fields of electrical, electronic and control engineering. A renowned expert in the operation and design of
electrical fuses, circuit breakers and other electrical fault protection systems, specialising in how these devices operate in domestic
and industrial systems with relevance to the faults generated by domestic appliances and industrial equipment.
Robert’s expertise also includes the design and operation of electrical and electronic control systems for domestic and industrial
environments including cable wiring, electrical current switching, electrical power generation and utilisation, automatic
(computer) control of domestic and industrial process, sensory and sensor systems including parameter data capture and accurate
data ‘representation’.
Robert has provided expert and legal representation, acting as a single joint expert in numerous cases, having also acted as an expert
working directly with private individuals, solicitors, barristers and other legal professionals. He has extensive court experience ranging
from International Courts to County Courts.
Robert also has media experience having appeared on national television for the BBC, giving advice and evidence for the consumer
protection series of programs ‘Don’t get done get DOM’ and XRay, BBC Wales version of ‘the popular primetime BBC program
‘Watchdog’
Robert undertakes instructions nationwide
Telephone: +44 (0) 1709 739228 - Mobile: +44 (0) 7976250624
Email: robertbrown@robertbrown.uk.com - Web: www.robertbrown.uk.com
The Technology Centre, Advanced Manufacturing Park, Brunel Way, Catcliffe, Rotherham, South Yorkshire, S60 5WG
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Disresponsibility
I recently started musing about what it takes to be an expert witness – from which
I started musing on what it means to be a professional. Many groups and individuals
use the term “professional” with little justification. While my source, Webdictionary
“Lexico” is broad regarding the adjective (engaged in a specified activity as one's main
paid occupation rather than as an amateur - "a professional boxer"), it is more
restrictive regarding the noun (a person engaged or qualified in a profession "professionals such as lawyers and surveyors").
I would maintain that a professional is more than just
being paid for what you do. I would say that the acid
test is the nature of professional requirements. There
are things that a true professional must do. There
are things that he or she must not do. There are professional bodies set up to ensure that those things are
or are not done. Finally, there are disciplinary sanctions, up to the level of expulsion, for transgressors.

assumptions to those used by the Treasury would alter the
projected economic outcomes.
Therefore – as a broad group of economists with both Remain and Leave inclinations – we believe the Committee
should discharge its responsibility for scrutiny by recommending that the Treasury make its model available to qualified independent economists who can review the Treasury’s
conclusions and assess how different assumptions might
change these conclusions.

However, being a member of any profession is not a
necessity for being a good expert witness. In my
main field, pensions on divorce, there are many actuaries who act as expert witnesses. There are also
former actuaries, and non-actuaries. These, in my
experience, all provide excellent support for the
Court.

If you are in agreement with this, we are available to advise
on how this might best be organised.
We look forward to an early reply.
Yours sincerely

This issue came to mind when I was reading about
the Treasury’s Brexit forecasts. These had been provided by Government economists, and generated
controversy amongst other senior economists, as a
letter from them to the Treasury Select Committee
shows:

The letter was signed by 26 eminent economists,
which included both Remain and Leave supporters;
and such leading lights as Roger Bootle, Tim
Congdon, Patrick Minford and Andrew Sentence. *
From a professional point of view, this is quite
shocking. Imagine that these 26 are the disciplinary
committee of a professional body. No real professional could turn around and say “These are my
results, and I’m not telling you how I got to them”.
In the medical profession, you would be regarded
more as a witch doctor than a real doctor! However,
in these forecasts, professionalism is replaced by
political patronage and Treasury economists’ reputations for “cleverness”.

The text was as follows:
The Rt Hon Nicky Morgan MP
Chair, Treasury Committee
House of Commons
London SW1A 0AA
Dear Ms Morgan
It is evident from both oral and written evidence submitted
to the Committee that there is widespread unease about the
very negative post-Brexit outcomes predicted by the Treasury’s
economic model, as published on November 28th. While the
Treasury made some effort to explain its approach, this explanation does not permit even experienced macroeconomists
to understand how the model works and what the impact of
alternative assumptions might be.

Economic modelling is not very different from
actuarial modelling. I have carried out much of the
latter: where you use it to establish capital requirements and solvency assessment for life assurance
companies. The main thing that you learn is that
small adjustments to the assumptions can engender
significant changes in the results.
The bitterness of the Brexit fight was horrendous,
with each side making clearly exaggerated claims,
and rubbishing those of their opponents. As the
Government was campaigning heavily for Remain,
supportive forecasts were clearly seen as Government
propaganda, which may have contributed to the

These economic projections have been a key part of the Government’s rationale for its Brexit proposal and are influencing this critical once in a generation debate. It is vital that
Parliament and the public have an opportunity to understand the basis for the model’s conclusions in greater depth
than afforded by the report and, particularly, how different
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result. Imagine an expert witness giving evidence in
court, and refusing to reveal, under examination,
how they arrived at their results. They would be
thrown out of court, seen as “Hired Guns”, and their
credibility seriously compromised.

Windsor Actuarial Consultants is an
independent firm of actuarial consultants
with considerable expertise in derivatives
and pensions. Our excellent actuarial and
consultancy is complemented by our cuttingedge software and technical support.

Had the Treasury’s modelling assumptions and
methodology been published prior to the 2016 referendum, and debated on a more open manner, it is
possible that the Government’s position would have
obtained more support – and, in any case, the
debates three years after the event would be less
vituperous.

We are an owner-managed business.
Our consultants are both major stakeholders
in the firm and qualified actuaries. They can
provide the advice our clients need and they
also have a vested interest in ensuring that
they get the best service possible.
The level of personal commitment from us
could not be higher.
Our clients include interest rate swap victims
of all sizes, trustees and sponsors of pension
schemes, financial advisers, solicitors and individuals.

This way of operating, which treats secrecy as
essential, provides the title of this article. Disresponsibility is more than the lack of responsibility – it is a deliberate separation of actions and any possibility that
individuals have to take responsibility for those actions. “The Secret Treasury” was the title of the
autobiography of the Treasury, written in 2000 –
and the only real secret is that the Treasury clearly
commissioned and wrote it, rather than its purported
author, Lord David Lipsey.

Suite 46, Albert Buildings
49 Queen Victoria Street
London
EC4 4SA
Work undertaken worldwide
Tel: 020 7653 1908
DX 98948 CHEAPSIDE 2
Fax: 0207 681 2778
mail@windsorac.com
www.windsorac.com

My interest in this behaviour started in January
2018, with the far-reaching declaration of insolvency
of Carillion Plc. The audit trail led to an anonymous
paper, written by the Treasury in 2006, which facilitated the language supporting the viral mis-selling of
“interest rate hedging” by banks to corporates. This
exacerbated the depth and duration of the crash,
and doubtless contributed to a sub 1% UK Base Rate
for ten years. No personal responsibility was ever assigned to the person who provided this “advice”
(nothing is ever checked in the Treasury) – nor will
it ever be.

Peter also advises solicitors and other
professionals on the individual aspects of
pensions in divorce, compensation on the
loss of pension rights, pensions mis-selling
and reversions. He has produced a
substantial number of reports on this
subject,involving cases of varying
complexity, and including overseas
pensions.

Dominic Cummings’ background was from a business start-up – where energy and accuracy are essential – but professional firms demand no less. A
friend of mine used to be a partner in an electrical
engineering consultancy. His work in his younger
days was regularly “red penned”, torn to bits, and he
was told in no uncertain terms that a higher standard
was demanded – which he strove for, and finally
achieved. In my pre-qualification days, my attention
was drawn in 1989 to my not reserving for Guaranteed Annuity Rates in a small life fund valuation.
Interest rates were around 13% pa, and the guarantee was at 8.5% - way below. I learned my lesson. The
Equitable Life’s Roy Ranson decided that he could
take a bet on GARs – and he was supported by the
Treasury agency that was supposed to be supervising their solvency (The Government Actuaries
Department). We all know the result.

The syndrome is not limited to the Treasury. The
essay on Dominic Cumming’s Blog, “The Hollow
Men 2”, describes how in the Department of Education, there was the following:
• no effective chain of command,
• expensive and time-consuming errors were
frequently made
• anyone seemed to be allowed to issue a press
release, without peer review

This is not to say that economists or civil servants cannot have professional standards imposed upon them.
In 1997, Gordon Brown took control of short term
interest rates away from the Treasury, and passed it
to the Bank of England. Regional centres were set
up to inform a group of nine independent
economists, who voted on whether to change Base
Rate every six weeks; with the twin goals of facilitating economic growth, and containing inflation. If inflation exceeded target, the Governor had to write to
the Chancellor, explaining why this had happened.
The Office of Budget Responsibility was set up with
the aim of “depoliticising” forecasting prior to Brexit
– but was only supposed to work on forecasts generated by the Government’s current economic policy.
The Treasury was then convenient to produce the

• which might contain all sorts of clearly wrong
information,
• any attempts at addressing incompetence was
determinedly blocked
• if the miscreant had moved to another
department, it would be regarded as impossible.
Disresponsibility. Pure Disresponsibility.
Any public utterances from civil servants, who
appear regularly in the national press, bemoan the
loss of so many staff via redundancies, and how difficult things are afterwards. Of course they are! If incompetent staff are protected and disguised, the
inevitable culls will not be able to discriminate between good and bad staff. The result will be no improvement in quality, and mediocrity reinforced.
EXPERT WITNESS JOURNAL

Peter Crowley, established Windsor
Actuarial Consultants in 2005, combines a
wide experience of financial products and
pensions with a speciality for explaining the
concepts in plain English.
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forecasts that David Cameron and George Osborne
wanted.
Real professionals, whether expert witnesses or not,
have to make decisions which, albeit difficult in practice, are simple in principle. Consult your professional standards, and your conscience. Be aware of
how your work might be criticised in the future, possibly under hostile examination. Then you can sleep
easily in the knowledge that your professional duties
have been well discharged.

Mr Tim White
Chartered Chemist C Sci, C Chem, FRSC
A specialist in risks arising from changes in water quality associated with the
ownership or occupancy of premises.

Article by Peter Crowley FIA BSc MEWI
Managing Director
Windsor Actuarial Consultants

Key areas of work:
Disinfection management, Corrosion investigation, Biofilm control.
Materials impact on stored water (including bottled water).
Microbiological control of water quality including Legionella & Pseudomonas
aeruginosa.
Specialist water treatment provision, for example revers osmosis plant
requirements for dialysis support.
Waste water issues such as discharge compliance an impacts on water courses.
Chemical fate and behaviour relative to water quality issues, for example
accidental poisoning and environmental impacts.

* https://order-order.com/2018/12/10/remain-leaveeconomists-pressure-treasury-reveal-project-fear-models/

Personal injury investigation relative to chemical exposure, liquid waste
and drinking water quality

Need an expert fast call our
free searchline
on 0161 834 0017 or visit
www.expertwitness.co.uk

Contaminated land impacts on water resources.
Private water supply management and compliance assessment.
Closed system water quality management, for example
heating and chiller plant.
M&L Ltd
PO Box 235, Tavistock, Devon, PL19 1EU
Area of work: Nationwide & Global

Tel: 0800 083 4610 or +44 (0)121 288 2386 Mobile: 07740 988 108
Email: tim.white@marquisandlord.com - Web: www.marquisandlord.com
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When Safety Drives Metallurgy:
Prospects for the Increased Use of
Micro-Alloying in Rebar
by Chris Breckon, Managing Director, Farnborough Engineering
Consultants (FEC).
Summary
Rebar manufacturers have for many years used a
combination of two approaches to manufacturing
higher-strength bar: one is using a combination of alloys (the “micro-alloying” route) at the steelmaking
stage, the other is thermomechanically treating the
steel once rolled to achieve similar properties by the
Quenched and Self-Tempered bar route.
While some markets have shown a marked preference for one route over the other at a regulatory
level, globally it has been common for steelmakers to
offer a combination of products obtained by the two
process routes.
Recently however, a push to define a larger part of
the market for certified rebar as being obtainable only
by micro-alloying has been gathering pace, amid concerns about the performance of thermomechanically
treated bars in high-risk seismic environments.
That this change is originating in the world’s largest
market, China, makes its potential impact all the
greater. It is too early to conclude how great will be
the shift in the two technological approaches’ relative
market shares worldwide. However, our industryfocused consulting team believes that the strategic
implications for the rebar supply chain could be
significant
Micro-alloying versus Quench and Self-Temper
There are broadly speaking two approaches to the
manufacture of modern reinforcing bar able to meet
most market standards for the required combination
of strength and ductility.

The first route consists of the enhanced use of key
ferroalloys, including manganese, niobium (a.k.a.
columbium) and above all vanadium at the raw steelmaking stage (micro-alloying, “MA” route).
The alternative is to forgo the enhanced chemistry in
favour of additional thermomechanical treatment
after the billet cast from raw steel is first rolled into
bar. Rapid cooling of the outer layers of the bar by
water quenching combined with the tempering action of the residual greater heat in the core of the bar
results in Quenched and Self-Tempered (QST) bar, a
product which by the composite structural characteristics of the steel cross-section is aimed at replicating the structural behaviours achievable by the MA
route.
To an extent, the choice facing rebar manufacturers
has been one between additional variable costs (the
cost of the alloys for MA product) and an up-front additional capital cost (for the heat treatment required
to make QST product).
Until recently, the contemporary trend appeared to
be in the direction of QST, perceived as a more costeffective route to achieve the necessary combination
of strength and ductility1. The most prominent market holding out against the adoption of the QST
process route was the USA, with a key reason identified as being the ASTM A706 standard for weldable
rebar’s requirement for a high tensile to yield strength
ratio of at least 1.25, not achievable by QST 2.
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A strong focus on a minimum tensile-to-yield strength
ratio has historically been a feature of markets where
seismic resistant properties are seen as especially
important.
Table 1: Sample of worldwide rebar grades highlighting the changes in China

Source: FEC research
MA: Micro Alloyed QST: Quench and Self Tempered (1): ChromX® was formerly known as MMFX2
(2): Source: https://www.cmc.com/en/americas/our-businesses/mill-products/chromx/high-strength
volume products, including yield strengths of 235
MPa and 335 MPa, and to promote the take-up of the
higher-strength HRB grades with yield strengths of
500 MPa and 600 MPa but also minimum tensile to
yield strength ratios of 1.25. Importantly, these grades
have to be made by the MA route.

The above safety criterion has indeed been critical to
the most recent developments, which have seen a significant change in the market equilibrium in favour of
a return to greater use of micro-alloying, either on its
own, or in conjunction with a degree of QST. This
originates from the Asian market, and specifically
China. Close attention to the process route used for
rebar has historically been a feature of some markets
in the Asia-Pacific, such as New Zealand, probably not
coincidentally located around the highly seismic Pacific “ring of fire”3.

According to a paper by the China Iron & Steel Research Institute (CISRI) the equivalent yield strength
RRB500 grade made by QST is “not accepted by the
Chinese building industry4”. While this may be a
statement of the direction of travel rather than of fact
(QST product has not yet disappeared from the Chinese market), it does suggest a major shift away from
QST rebar in the world’s largest market.

Then in November 2018, China, accounting for a
majority of world rebar volumes, introduced new regulations to phase out the production (and by implication the domestic use) of the lowest-yield strength mass
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Why the change?
The drivers for favouring one rebar production route
over another can be complex. It may not be without
relevance that China produced 55% of the world’s
mined vanadium in 2018, and has the greatest
estimated reserves of this metal5.

How big could the market shift be?
The potential for changing specifications in the
world’s largest market to spur changes further across
the world market appears obvious, and FEC is aware
of instances of interest in other regions on the part
of certain producers of rebar who are considering
product development in the direction of MA grades.

However, China does need to import volumes of niobium, a relatively lower-cost alloy which can be combined with vanadium to achieve the required
properties; this alone suggests that performance criteria have been key in driving the shift in China, as it
is not without its costs for domestic steelmakers.

It is, however, too early to tell how large the shift will
be, even in the Chinese market where it is originating.
The change in China is still being implemented, and
international customs codes do not allow the identification of rebar made by the MA route from rebar
made by the QST route.

Specifically, the following are the key reported advantages of the MA route over QST:
1. Maximising tensile to yield strength ratio: As
noted above, this is a key criterion in terms of seismic
safety. China’s CISRI finds that the highest performance is achievable by a vanadium-niobium combination, closely followed by reliance on vanadium as the
key alloying element; both support achieving the
desired ratio above 1.25, unlike QST (see Figure 1
below).

An indirect measurement could be obtained from
growth in demand for vanadium, in ferro-vanadium
form, as the alloy most directly promoted by the new
specifications. Based on Chinese high-strength rebar
market volumes and the expected content of vanadium, CISRI anticipated in late 2018 that around
10,000 t/y of new vanadium demand would be created in China, from a base of just over 70,000 t/y of
consumption and over 90,000 t/y of production in
2018. In April 2019, the international vanadium association Vanitec commented “the [new Chinese]
standard has been active for over four months and
the results thus far are impressive”, citing a survey of
“nearly 200 Chinese rebar producers showing that
89% of the producers use vanadium microalloying to
produce high-strength rebar”9.

The UK’s statutory rebar certification authority
CARES concurs with the CISRI view to an extent,
noting that for MA-route rebar “the Rm/Re figure is
particularly high for these steels, and they have a relatively high level of ductility”, whereas QST “has
slightly lower levels elongation and Rm/Re”6.
Figure 1: Tensile to yield strength under MA and
QST, according to CISRI

However, after spiking upwards in late 2018, vanadium prices corrected sharply downwards in early
2019 (see Figure 2 below). A number of reasons have
been advanced for this, prominent among these the
reportedly patchy enforcement, and thus implementation, of the new Chinese rules enforcing the move
away from QST towards MA product. It may be simply a matter of time before the effect becomes more
clearly visible. Moreover, one of the factors depressing
vanadium demand earlier this year was substitution
in favour of niobium by Chinese mills hard pressed
on costs to meet the new specifications. According to
preliminary data, Chinese imports of niobium rose
by 35% year-on-year in the first half of 2019 - a sign
that the new rules are having an effect.

Source: CISRI, Influence of New Rebar Standard on
Chinese Vanadium Market

Figure 2: Vanadium prices’ volatility

2. Reheating above critical temperature: It is
suggested that a number of typical rebar treatment
processes may heat the outer layers of the bar crosssection back above the tempering threshold, thus undoing the strengthening obtained through QST.
These danger points can occur during welding, hot
bending and potentially even hot dip galvanizing at
around 450 C according to a papers published for the
Philippine construction sector7. Those specific
restrictions which, as noted above, apply in the USA
and New Zealand on the use of QST rebar in the
presence of welding, certainly appear to share some
of these concerns.
Source: Australian Vanadium Ltd, May 2019
Corporate Presentation

3. Corrosion risk: Anecdotally, China’s new standards
promoting MA over QST are also motivated by
concerns that “has lower durability because it rusts
easily and therefore poses a risk to building safety”8.
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What could the change mean for the steel industry?
The gathering momentum for a shift towards greater
use of MA rebar has the potential to create winners
and losers among the different market players. These
include full-cycle steelmakers-rollers, who can control
their own metallurgy and choose to go down the MA
route, the rerollers, who do not have this option, and
the wider community of market stakeholders who
have a role in influencing standards.

Christopher James Breckon
CEng, MSc, BEng, MIMechE
Twenty five years of senior management experience
in the metals sector from Board level engagement to
project management and delivery of major contract
assignments.
Successfully established Farnborough Engineering
Consultants Limited (FEC) having previously worked
at McLellan and Partners Ltd. providing independent consulting, engineering and project management
advice and support.

It has always been an oversimplification to describe
rebar as a “commodity” but a greater gap may be
opening up between two market tiers, one specifying
a level of performance that comes to be increasingly
seen as the preserve of MA material, and the rest of
the market.

Specialised in the provision of studies and support to
project developers, financiers and operators in the
iron and steel, ferro-alloys, aluminium, copper, silicon, power, glass and building materials sectors
worldwide.

If that happens, and if the average reroller should
find it challenging to reliably source MA-grade merchant billet, an expanded upper-quality tier of the
rebar sector could be numbered among those speciality steel markets, such as that for oil and gas pipe,
which strategically tend to favour vertically integrated
producers.

Management of assignments including market studies, client and lenders’ engineer roles on major industrial and infrastructure projects, independent
technical expert services, due diligence reviews and
bankable feasibility studies.
As a Project Manager for leading metallurgical plant
suppliers, including Siemens MT, VAI, Kvaerner
Metals and Davy International, gained direct experience of all project phases from proposal and supplier co–ordination through to commissioning and
start–up. Proven track record for timely delivery of
projects that meet or exceed their financial targets.
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Lichfields’ Expert Witness Aids
Win in Long-awaited Retail Inquiry
by Neil Goldsmith & Georgia Crowley
An important inquiry involving an Appeal and three
applications at Handforth Dean Retail Park, which
were called-in by the Secretary of State, has been concluded. Neil Goldsmith (Senior Director at Lichfields)
represented Orbit Investments (Properties) Ltd on
the Appeal, which was granted permission. The outcome has interesting implications for those active in
town centres and retail development, as sequential
and retail impact matters were key in the decision
making.

one figure alone (for example, vacancy rate) does not
present an accurate representation of the health of
the town centre:
“… health check indicators are ‘an indication’ and
nothing more – they are not a cumulative formula or
calculation and they should not be taken in isolation.
Rather, a rounded assessment and a measure of
judgement is required…” (Inspector’s Report Conclusions, Section 9.158)
The impact levels of the Appeal proposal did not represent a ‘significant adverse’ impact on the vitality and
viability of the relevant centres. Evidence presented
in the Inquiry substantiated this claim.

The Orbit Appeal application, for five non-food retail
units and two café/ takeaways (planning application
LPA ref. 15/0400M) was refused by Cheshire East
Council in March 2016. Issues had been raised over
the loss of employment land and retail concerns
brought by objectors. The Appeal was recovered and
granted by the Secretary of State, in line with the reasoning of the Inspector.

Site flexibility and the Sequential Test
In relation to the sequential test, a key point raised
against Orbit’s development by a Rule 6 party, was
the availability of a former Toys R Us, Unit 6 of the
Peel Centre in Stockport.

Three applications by CPG Development Projects
Limited were also decided, in agreement with the Inspector’s report. An application for 2,320 square metres of retail floorspace (Phase 1b at the Land at Earl
Road) was approved. Two further ‘Phases’ for significantly more retail floorspace were both refused.

Unit 6 was dismissed by the Inspector as not providing “a reasonably or closely similar alternative to that
which is proposed by Orbit” (Inspector’s Report Conclusions, Section 9.193). The Secretary of State has
expressly endorsed that sequentially preferable sites
must be ‘closely similar’ to proposal sites (derived
from the Tollgate decision), however the Inspector
claimed this is not a policy test. For Handforth Dean,
the Inspector appears to have used the test ‘reasonably or closely similar’ and this wording is supported
by the Secretary of State in granting permission.

Town centre fragility and retail impact
One of the key factors in the decisions was how town
centre health is measured, in the context of considering retail impact.
Evidence was presented regarding a number of town
centres. In particular, Stockport was considered to
perform well against some criteria and less well
against others. This is determined by considering a
range of indicators, including vacancies, commercial
rents, type of shops and current and planned investment.

The Orbit proposal covers 6,000 square metres (gross
internal area) and has 7 units. Unit 6 covers 5,393
square metres and has permission for subdivision into
5 units. The sites may seem relatively comparable in
size, however Unit 6 was considered not ‘reasonably
or closely similar’ based on the differences in unit size
and configuration, prominence and servicing, even
“taking into account of the need for reasonable flexibility” (Inspector’s Report Conclusions, Section
9.193). Importantly, this draws attention to the level
of flexibility and similarity that is required to be applied to proposals when undertaking sequential
analysis.

Vacancy rates can sometimes show a bleak picture of
town centre health. In Stockport, the vacancy rate
was more than double the national average (2017
data shows 24.1% and updated 2018 survey shows
21%). Whilst some objectors highlighted the fragility
of the town centre, the Inspector acknowledged the
former BHS was quickly re-let to Poundland, the
main linear shopping street has a good range of
shops and appears moderately vibrant, and recent
development should have a positive impact on the
town.

Following the Inquiry, information was received that
Unit 6 has now been let to the Range, signaling investor confidence in Stockport and conclusively removing it as a sequentially preferable site.

This decision highlighted an important point when
undertaking town centre health checks elsewhere;
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limited weight. Expert evidence corroborated that
there would be no unacceptable impact on existing
or committed investment, nor significant adverse impact on the vitality and viability of any relevant town
centre.
Lichfields is able to prepare and present specialist evidence at inquiries, hearings, examinations and other
litigation proceedings. Our experts have in depth
knowledge of such procedures and a proven track
record of providing this quality service to our clients.

Professor Peter C Robery
Robery Forensic Engineering Ltd

Lichfields been at the forefront of planning and development in the UK since the company was founded
in 1962. And now, half a century later, we're the most
successful consultancy in the field.

Chartered Engineer & Concrete Technologist
BSc, PhD, CEng, FREng, FICE, FCS, FICT

We have offices nationwide, please see;
www.lichfields.uk

Expert in concrete technology, including design,
specification, testing, diagnosis, repair and
maintenance, including bridges, floors, basements
and sports stadia.

Need an expert fast call our
free searchline
on 0161 834 0017 or visit
www.expertwitness.co.uk

Tel: 01564 205215
Mobile: 07961 098 374
Email: pcr@roberyforensics.com
Web: www.roberyforensics.com
98 Wychwood Avenue, Knowle, Solihull
West Midlands B93 9DQ
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Whether you talk to us about expert witness or consulting services,
we’ll talk to you from a deeply informed point of view.
Our combination of ser vices makes us
unique, and a leading provider to clients
in legal, ﬁnancial and insurance, food
and drink, leisurre, manuf
u acturing,
energ y and waste sectors.
At over 25 years old, our reputation is
stronger than ever. In that time we have
built a legacy of trust and conﬁdence —
our clients value the depth and qualit y
of our insight and we take great pride in
delivering intelligence and results that
they have real faith in.
They tell us that this reassurance is
priceless.

We work in partnership with clients
to deliver a range of exp
x ert witness
services, including:
Structural & Civil Engineering
Asbestos
Digital Forensics
Hand Arm Vibration
Mechanical & Electrical Engineering
Noise Induced Hearing Loss
Occupational Health
Regulatory Investigations
Restoration & Reinstatement
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Domestic Garden
Landscaping Disputes
(CPR Part 35 – Establishing Essential Report Foundations)
I have been involved in producing reports for use in
Court since the early 90s, either as Statements of
Opinion or Civil Procedure Rules Part 35 Reports,
primarily in the domestic sector. Enquiries for my
services arrive, usually by email, either as a direct result of a Contractor or Home Owner searching the
Internet, as a referral from one of the Industry Trade
Associations or via a Third Party e.g. a Solicitors office
or a Paralegal source.
Any enquiries by telephone are quickly truncated,
with a request that all conversations must take place
via email to ensure a full and accurate record of the
intercourse. This is essential, as it does not allow any
one Party in a dispute to attempt to influence me in
any way by providing me with a partisan viewpoint.
I do however, as early as possible in the conversation,
ascertain how they got hold of me. This is an important element of any commission, as it helps me to understand the chain of events that led to the contact in
the first instance. If they were simply looking on line,
they may not have any idea how best to approach the
subject. However, if they are making contact on the
directions of a Court, they will have been informed of
the need for formal protocol and provided with some
guidance in locating a suitable Expert Witness.
As I am often recommended by Landscape Trade
Associations who have their own Dispute and Arbitration Services available to their members and their
clients, I will seek to establish if the Contractor is a
Member, and whether or not they have been offered
their internal services before calling on an Expert
Witness.

It is essential to establish, as soon as possible, the
nature of a dispute and the desired outcome of any
action that may be progressed. A substantial number
of people who begin the process of applying to a
Court for action in resolving a dispute have no clear
idea of what final result they are seeking. Some seek
redress and compensation. Some simply to ensure
that the contractor is put out of business. As far as
they are concerned, they are happy to hand the
whole case over to the professionals and let them sort
their problems out.
It is therefore essential to ensure that a Plaintiff clearly
understands that Expert Witnesses are only there to
provide the Court with an independent professional
report on matters as they find them at the time of
producing their documents. Expert Witnesses are not
employed to provide anyone with their opinions regarding the outcome of any case. Judgement and liability are for the Court to decide, not the Expert
Witness!
Suggested procedure
Although few cases are exactly the same, most involve
dissatisfaction with either product or installation defects (or a combination of both) with works carried
out by a Contractor. These are more likely to be initiated by a property or home owner, and be pursued
against a contractor (Landscaper or Builder). Less
frequently, the Plaintiff may be a contractor, claiming
in respect of monies outstanding against works
completed.
Having established the source of the enquiry and
request for a report, including the nature (CPR Part
35 or Statement of Opinion) of the required document, the next step is to agree the fee structure and
payment of account.
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detailed and comprehensive chronological record as
possible to present to the Court.

Personally, I insist on payment in full, in advance, of
a figure based on time and distance. This is to avoid
any question of conditional fee arrangements and
potential bias or lack of full independence between
myself and any other Party.

It is not possible to produce a meaningful report
based solely on conditions found at the time of my
visit, especially in respect of a landscaping scheme that
may involve earth moving and radical alterations to a
site. Hopefully, a professional contractor will have included method statements (a ‘storyboard’ of how the
works are to be carried out, step by step), a Bill of
Quantities, detailed specification and technical drawings or plans.

If I am working at the request of a Solicitor, this is a
simple matter, as their professional working practices
and compliances will be in place. A Solicitor may be
acting directly for their client, or as a preferred solicitor working for an insurance company. In such cases,
I follow their instructions to the letter, including making arrangements for the payment of fees.

These documents enable me to assess and evaluate
whether or not the original quotation has been adhered to, in respect of levels, falls, heights, distances
and quantities. For example, if a quotation was for six
hundred square metres of lawn turf, and once measured on site I find only four hundred square metres,
then I record that fact in my report.

I try to establish with the initiating Party and (if
possible) the second Party if they are both willing to
pay an equal share of my fees, thereby commissioning
a Joint Single Expert Report (either under CPR or a
Witness Statement of Opinion). Both Parties are
offered this opportunity to ensure no conflict of
interest can occur.

Contract documents should include other essential
items that are required to comply with the Law,
although they may not form part of any complaint.
These include a written plan of action under the
Construction (Design Management) Regulations
2015 (CDM Regs 2015) to comply with Health &
Safety. CDM Regs will show the names of all responsible personnel on site including Principal Designer
and Principal Contractor, who are liable for the site.

Once the fee arrangements have been settled and
paid in full by one or more Parties, a date is arranged
to visit the site. A time is given, and both Parties (if
they agree) are invited to attend. Assuming that there
is no involvement by a Solicitor (who will provide all
Parties with a list of questions that should be answered
by the Expert Witness, usually pre-agreed with both
Claimant and Defendant) I take control of the meeting and set the agenda and format to be used during
the time on site.

According to CDM Regs, the owner (on a Domestic
project) is responsible under CDM for all Health &
Safety matters, and this responsibility is automatically
transferred to the Principal Designer. If there is no
‘Designer’ (or Architect) the Principal Contractor becomes liable. Once again, this factor may not be relevant to the case or complaint in hand, but such
information is useful to the Court when deciding who
was responsible for actions on site.

This control is essential to prevent a free for all with
arguments and conflicting tales. I do not allow any
question to be raised unless both Parties agree
the wording. These questions are written down and
agreed on site. I find that everyone accepts the need
for decorum, as I am only doing my job as an
independent expert.

The CDM Plan should also describe and identify the
person responsible under Building Regulations on
matters such as (for example) step treads and
heights/uniformity of flight, safety railings and
balustrades against drops by patios and decks, fence
heights and boundary issues, trips hazards and the
production of Risk Assessments and ensuring due
compliance in matters such as Safety signage etc.

Full disclosure
I am ever mindful that I am working for the Court,
and that my report will form the basis for any decisions that may arise from the information I provide.
Therefore, I try to describe the situation in a way that
can be understood by a Third Party who has never
seen the site. Although I take photographs, and these
are included in the report either as an Appendix, or
part of the script, it is essential to describe, in detail,
the nature of the original project or state of the site
prior to any works being carried out.

It should be stated that any landscaping project, no
matter the size or scale, falls under CDM Regs and
even a simple, basic plan should form part of the Contract documentation. (CDM Plans are readily available on line, using a drop box tool)

I formally request that both Parties provide me with
every document and record of events including and
especially, the original quotation and contract documents. These are extremely important, as they are
often the only evidence available to enable me to establish whether or not the works have been carried
out in accordance with those documents.

Building Regulations apply to all construction works,
whether or not carried out by Builders or Landscapers. I have often been called to sites where someone
– the owner, designer or landscaper/builder has violated Building Regulations regarding damp proof
membrane courses or air bricks to enable a patio or
paved area to flow through between an internal floor
without a threshold ‘step’ for purposes of visual design factors, ignoring the problems associated with
rain water penetration and splash against patio doors
and house walls.

I have known instances where the owner has engaged
another contractor to remove and replace items,
including plants, hedging and an ornamental pool
pumping system without consulting the original contractor. For this reason, it is essential to provide as
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Any such breaches must be included in the Expert
Witnesses Report, irrespective of whoever gave instructions to the contractor. It is not the Expert’s job
to establish who designed features that may violate
the Regulations, only to note them in the report.

I have been commissioned to provide a CPR Part 35
report (by the customer) All I can do, is to report as I
find, and if there are no contractor details, this fact is
noted. It is not my role to become a detective and try
to establish the location or name of the contractor.

Frequently, during the construction of a landscape
project, alterations and additions are required, either
to recognize a change in the specification called for
by the client or designer, or the contractor if a particular element or product is not available. Any such alterations should be recorded under an Order
Variation (VO) system. Often this may only be a chain
of emails between the client and contractor, but they
should show how and why these alterations were
made. Any variations, additions or reductions in quality, quantity and costs should also be recorded in the
VO or email trail.

It is helpful, if required, to include in the report (or
Appendix) any manuals, books or other references
which have been used and referred to in your assessment, including the titles, authors and page numbers
for each reference.
Assuming that the Expert Witness is not be guided by
a list of questions supplied by a Solicitor, and the report is based on questions posed by the Expert to enable a meaningful report to be compiled, it is
important to clearly state that fact in the introduction
to each section of the report.
It is also important to remember that all comments
and opinions that may be expressed that you are not
able to prove with factual evidence e.g. the growth
rate of Japanese Knot Weed, should be qualified with
the words ‘balance of probability when making an
assessment.

The importance of establishing the paper trail or documentation on any project cannot be understated.
Once a garden site has been landscaped, unless the
works are only minor e.g. a new patio or pergola, the
Expert must decide the extent of works completed
weighed against the schedule of works outlined in the
contract documents. Without these papers, the Expert should produce their own schedule of works as
seen on site and described as having been carried out
by the Contractor.

This will become an essential matter when producing
the final section of the Experts Part 35 which calls for
a Statement of Truth. Part of the legal wording includes an oath that you are referring to facts and matters that are within your own knowledge and which
are not. If you are unsure of any element of the case,
any question of doubt should be excluded and highlighted separately if there is anything that you feel
needs to be drawn to the attention of the Court, yet
does not fall within your own knowledge.

Working practices and techniques should be assessed
against Industry Standards, and any significant variations between the two standards must be highlighted. With so many new products being
introduced into the Garden marketplace and used on
landscaping projects, new problems arise that were
not foreseen by the suppliers. An example of which is
the use of porcelain and other thin paving slabs and
tiles, previously used exclusively on interior floors and
as wall cladding are now in regular use in garden designs, championed by Professional Garden Designers
who have little experience or knowledge of their
properties. New fixing materials to both lay and joint
these thin tiles are often untested outside of controlled conditions, with the result that tiles, once laid
– even in accordance with manufacturers recommendations – become loose from their laying compounds, with loose jointing material causing the slabs
to become unstable and unsafe.

The Expert Witness assessor should be able to comment on the quality of workmanship, even if the results of a project have failed. If the contractor has
carried out Best Practice using materials and techniques that were deemed to be acceptable at the time
of such works, the Expert should record this fact.
You may be asked for valuations on certain aspects of
a project, either to establish the costs involved in replacing parts of the work, or as an assessment of the
value of the works completed to date, or to provide
the Court with an idea of the scale of compensation
that may be required to rectify any part or parts of a
project. I would suggest that you undertake such a
task as a separate commission, unless providing a
general comment with qualification.

It should also be recognized that on occasion, there is
little documentary evidence or paper trail for the
project at all. No quotation – or a few scribble notes on
a packet – no price or payment terms, no specification or written matter whatsoever. In such cases, it is
not the role of an Expert Witness to do other that
note these facts in their report.

I am not a qualified Quantity Surveyor or Estimator,
and am not able to provide any such information except in general terms as a long established Landscape
Contractor.
Many of these questions should have been raised either by the Solicitor representing either Party, or instigated if deemed necessary by the Expert Witness
during assessment in order to supply the Court with
a detailed and comprehensive report.

Several recent cases I have handled have concerned
contractors that have no premises, no addresses or
public presence except Face Book or other social
media. These cases involved many thousands of
pounds, some in excess of £10,000.00. The customers, having seen their projects literally falling
apart, have applied to a Court for compensation, and
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Matters to avoid
It is often the case that a project has failed due to a
lack or loss of communication between the owner and
Contractor. Frequently, the problems have occurred
due to misunderstanding in terminology. The client
has asked for a ‘Wow’ Factor in the design and construction, and at the end of the works, does not feel
that have got what they asked for. They may have
asked for a ‘Low maintenance’ garden, or a ‘Cottage
Garden’, and as none of these terms can be used in a
Contract, as they are open to interpretation, they are
best avoided.

Clearly establish the ‘Rules of Engagement’ before
taking on a commission, and establish the amount of
work involved, working on a Day Rate system unless
provided with a fixed time contract.
Clearly establish the names and addresses of all persons involved, and be open an honest if you have any
connection with any Party. By connection I mean personal knowledge to even being a member of the same
Trade Organisation. If you have met one Party or
more, state where and on what occasion (Trade Fair
etc). If one Party is famous or well known, you should
state if you have heard of them, otherwise clearly state
that you have NOT met or heard of these Parties before the case. These precautions will ensure that nobody can dismiss your report as biased.

These matters should not be assessed or mentioned
by the Expert Witness as they are subjective, and cannot therefore be evaluated and should be left for the
Court to decide.
I always avoid any comments and statements regarding payments or lack of payments or lateness of payment, as these matters cannot be commented on.
Similarly, payments in cash, with or without an invoice are not to be included, as they too, are not my
concern.

Subject to following instructions from a Solicitor, set
out to describe the works under dispute in plain English, in a way that a third Party can visualise the site,
and gain a full insight into the problems that are the
cause of the dispute, providing the reader with detailed descriptions of all aspects, answering questions
that naturally arise during such descriptions, thereby
producing a fully detailed, comprehensive verbal picture of the situation.

I can only be concerned with facts. My duty is to the
Court, regardless of who is paying me for my time. I
make this statement to all concerned as often as it is
required.

The role of Expert Witness is an essential part of the
legal process of helping people to seek redress in
Court, which means ensuring that due protocol and
compliances are adhered to all times.

In summary
Be very wary when taking the initial call for an Expert’s Report unless dealing with a Solicitor or other
professional person to avoid questions of impartiality
at a future date. You work on behalf of the Court, and
not any individual.

Alan Sargent FCIHort MPGCA
Autumn 2019.

Mr Mike Palmer
Chartered Building Surveyor,
Building Engineer, Construction Manager and
Certified Member of the Association for Project Safety

Chartered Surveyors, Valuers and Expert Witness
Tim Davies is a Chartered Building Surveyor, and the practice principle and founder
of T R Davies Limited, (established in 1998). An established independent practice
providing property related services throughout South Wales and Nationwide.

BSc (Hons), CBuildE, FCABE, FCIOB, MRICS CMaPS (Registered Valuer)

Mike Palmer is a Chartered Building Surveyor, Building Engineer & Construction
Manager for Bowen Son and Watson. Operating primarily in Shropshire, North
and Mid Wales, Cheshire but also into neighbouring areas including the West
Midlands and North West Conurbations; they are one of the region's most
established and respected firms of Chartered Surveyors, Estate & Letting
Agents, Auctioneers and Valuers. They have been acting for buyers and sellers
since 1862.

Tim has over 30 years experience. Tim is a fully qualified Chartered Building
Surveyor, a RICS Accredited Valuer and Expert Witness. Tim has the Cardiff
University Bond Solon Certificate in both Civil and Criminal Expert Witness Practice.
Tim is a registered property expert with the National Crime Agency, working with
police and trading standards, principally dealing with rogue traders.

Mike specialises in surveying buildings to determine condition and to identify
defects, this includes building pathology and defect analysis. Buildings range
from industrial, commercial and residential including historic structures.

His extensive experience and expertise covers;
Expert Advisor/Expert Witness Work – Civil
Expert Advisor/Expert Witness Work – Criminal
Residential Surveys and Valuations
Building Defect Pathology (defect analysis/investigation)
Domestic Workmanship Standards
Domestic Building Disputes and Quantification
Surveyor Professional Negligence
Building Related Insurance Claims
Party Wall Matters
Building Conservation/Period Buildings
Structural Surveys
Dilapidations
Insurance Claims
Landlord and Tenant issues

Mike joined Bowen Son and Watson in 2016 following employment in both
private and public sectors specialising in surveying, project management
and construction related health and safety. His knowledge and experience in
construction and asset management exceeds twenty five years and during his
career he has completed a number of professional and academic qualifications.
He completes Schedules of Condition and can act for either party in dilapidation
processes or disputes. Mike undertakes project management of various
schemes and act as a Principal Designer or Adviser in relation to Construction
(Design and Management) Regulations 2015.
He has undertaken Expert Reports in relation to building defects, contractual
and non-compliance disputes and has acted as a Single Joint Expert for
Valuation purposes.

Contact Details - Mr. Tim Davies
Chartered Building Surveyor, Valuer
and RICS Accredited Expert Witness
BSc (Hons), MRICS, MAE, Cert EW (Civil and Criminal)
Windsor House, 107 Talbot Road, Talbot Green CF72 8AE
Tel: 01443 229576
Email: info@trdavies.co.uk - Website: www.trdavies.co.uk

Bowen Son and Watson
35 Bailey Street, Oswestry, SY11 1PX
Tel: 01691 652367 - Mobile: 07398 260999
Email: michaelp@bowensonandwatson.co.uk
Website: www.bowensonandwatson.co.uk
Area of Work: Shropshire, North & Mid Wales, Cheshire & neighbouring areas
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Landlord and Tenant Disputes –
How Experts can Avoid Judicial Criticism
by Martin Burns
The ability of a judge to take on board expert witness
testimony is undeniably helpful, and it is becoming
increasingly important for landlord and tenants to instruct professionals who can lend relevant expertise
to the resolution of property related disputes. It is
critical for these expert witnesses to understand the
nature of their role and their overriding duty to be
open and honest. This is the position even if the expert’s testimony might damage the case for the party
who has instructed them and is paying their fees.
What follows is a few basic guidelines that are designed to help anyone taking on the role of expert
witness to avoid obvious pitfalls.

There have been a number of recent court cases in
landlord and tenant disputes, which have spotlighted
failures by expert witnesses to apply themselves properly and follow the basic rules. Judicial criticism of
land and property experts puts professional reputations at risk and may even prevent some people from
taking on this interesting and remunerative work in
the future
It is a fact of life that many landlords and tenants can,
and will, fail to see eye-to-eye on a range of matters.
There are many things that Landlords and tenants
routinely fail to agree on. Service charges, dilapidations, the terms of leases at renewal and whether
property is fit for purpose following damage to insured risks are just a few of the types of disputes that
can be referred to a judge or quasi-judicial tribunal.
In some instances, the parties will take their differences to litigation or a private form of dispute resolution, such as arbitration or expert determination.
When a landlord and tenant dispute is referred to an
impartial tribunal, the issues at the heart of the case
can be technical and highly specialist in nature. So
much so, that the tribunal will possibly require and
rely on evidence provided by one or more expert
witnesses.

Be the owner of the evidence you submit.
An expert witness should, at all times, be clear that
the opinion they submit in evidence is their opinion
and not the opinion of anyone else. They should state
only that which they are professionally comfortable
in stating. They should not be tempted to adopt a position which they cannot then rationally justify on the
basis of the overall evidence in the case, the learning
that is pertinent to their area of expertise and their
own professional experience. Quite simply, an expert
witness should express their own views and not stray
outside their area of expertise.
Avoid being, or being seen to be, partisan
or inflexible.
It is natural that an expert will disagree with alternative opinions put forward by another expert. A good
approach is for an expert to identify and articulate
those parts of an alternative analysis submitted by another expert which they can agree with, and then explain clearly and rationally why they disagree with

The function of the expert witness is to help the
judge, or other tribunal, to understand property related matters which are outside the realm of the
judge’s day-to-day knowledge and experience. The
testimony of the expert does not bind the judge, but
simply adds technical detail to the evidential picture.
It helps them to connect properly to the matters in
dispute and reach an informed decision.
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other parts, or indeed the overall conclusion(s)
posited by the alternative expert. This approach will
create a sense in the mind of the tribunal that the expert is credible, will carefully consider alternatives and
is neutral. It also demonstrates the expert’s understanding of the requirement not to simply support
their instructing party’s case unflinchingly. It reveals
an expert who is rationale and capable of moderating
their opinions in the light of valid arguments expressed by someone who is also an expert in the same
subject matter.

pertise is sought, and how the particular point in
question fits in to the overall picture. Photographs diagrams and other images that demonstrate specific
points help make an expert’s report accessible to nonexperts. An expert should always avoid saying too
much or going into unnecessary detail. Sentences
should be short. The overall content should be open
and well-spaced. Paragraphs and pages should be
numbered
When giving oral evidence the ability of the expert
witness to be clear and concise will be challenged. It
is here that experts who have been the subject of judicial criticism have been the most wanting. An expert should remember when giving oral evidence
that questions asked by the barrister/advocate acting
for the instructing party are usually “open” and intended to give the expert space to explain their opinion on the relevant technical issue. When responding
to questions, they should state their honest opinion
and, where appropriate, provide succinct explanations for it.

Being non-partisan is not only about what the expert
provides in the way of opinion and evidence. An expert is entitled to be paid a reasonable fee for work
they undertake. However, the method of their remuneration must not betray the possibility that they will
be better rewarded if their instructing party wins their
case. A connection between a party’s success in proceedings and the reward an expert receives for their
part in this may not always be obvious. It follows that
an expert must not only be alert to the requirement
not to accept a conditional fee arrangement for the
services they provide, they should also be cognisant of
matters such as any reward their firm or employer
might receive.

It is particularly important when responding to questions posed by a barrister/advocate instructed by the
other party that the expert takes time to think before
speaking. They should avoid rushing into a response
and give only opinions about matters that fall within
their personal sphere of expertise.

An expert must be clear in thought and in what
they write and say.
An expert witness is usually instructed because the
issues the tribunal is grappling with are not straightforward and may well be extremely complicated.
An expert should remember at all times that the audience for their evidence is unlikely to understand
technical language relating their area of expertise.
They should think about the people who will read
their reports, the key messages they want to get across
and how to articulate the critical points that underpin their opinion before they start writing their
report.

The recent criticism of expert witnesses in several
landlord and tenant disputes highlights the need for
clear guidance to be given by professional bodies to
which most expert witness belong. It also highlights
the need for professional bodies to encourage their
members who act as experts to be trained, assessed
and routinely monitored to ensure they are, and remain, up to speed on what is required to discharge
the role effectively.
Martin Burns
RICS, Head of ADR Research and Development

Begin a report with a paragraph or page which sets
out the basics of the subject area on which their ex-

the hampden consultancy
CONSULTING ENGINEERS - EXPERT WITNESS - MECHANICAL & ELECTRICAL SERVICES
Since 1993 we have specialised in assisting clients in resolving technical and contractual problems
with respect to mechanical & electrical engineering services that can (and often do!) occur on many
construction projects, whether during the pre-contract or construction phases, or indeed post-contract.
As such we have been retained either as expert advisers, party-appointed experts or as single joint
experts in respect to disputes between building owners/end-users & their contractors or between
contractors & their sub-contractors concerning technical and/or contractual aspects related to
mechanical & electrical engineering services. We have also acted for clients in issues involving
professional negligence of M&E consulting engineers.

Please call Bob Swayne EngTech AMIHEEM
for an initial discussion without obligation on
01494 868 868 or 07768 497 005 or visit our website
on www.thehampdenconsultancy.com
for more details
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To find out more:
t 024 7686 8584
w rics.org/expertwitnesscertificate
e drstraining@rics.org

ISSUE 29 FINAL.qxp_Layout 1 15/10/2019 09:10 Page 106

Quantifying the Financial
Effects of Termination
Practical Considerations
by Michael Berrigan, Associate Director, Dubai, HKA
INTRODUCTION
Most standard form construction contracts contain
provisions under which the employer can terminate
the contractor’s employment for default. Default of
the contractor can arise for several reasons. The
events that entitle the employer to terminate should
be clearly set out within the contract.

terms it raises a few commercial considerations for
the Assessor:

Notwithstanding the reasons for termination, quantifying the financial effects and the monies due to, or
from, a party can be problematic, which may lead to
disputes and the expenditure of additional monies
to expedite recovery.1

Sub-Clause 3.7 encourages the parties to consult in
order to agree the valuation. As part of the consultation process, the parties may jointly or independently
employ the expertise of quantity surveyors3 to undertake or assist in preparing the valuation. If the
parties are unable to agree the valuation, the engineer must issue a determination within the prescribed time limits.

”the Engineer under Sub-Clause 3.7…shall proceed to
agree or determine the value of the Permanent Works, Goods
and Contractor’s Documents and other sums due to the
Contractor for work executed in accordance with the
Contract…”.

The purpose of this article is to identify some of the
basic principles to consider when quantifying the
effects of termination, either as the engineer, the
parties to a contract or as a third party (collectively
hereinafter referred to as the “Assessor”). Reference
is made to the termination provisions of the FIDIC
Red Book 2017 (“Red Book”),2 however this article
intends to identify principles that can be adopted
generally.

Undertaking the valuation
It is important to recognise that the valuation is to be
a gross valuation in accordance with the terms of the
contract. The valuation may be calculated as the aggregate of items ‘a)’ to ‘c)’ below, less the actual
monies paid to the contractor, including a provision
for any outstanding monies to be recovered for advance payments as follows:

TERMINATION FOR CONTRACTOR DEFAULT
(Sub Clause 15.2)
Following termination of the contractor’s employment for default, the employer has a contractual
remedy to complete the works and/ or arrange others to do so. The employer may use any goods (which
may include the contractor’s equipment, materials,
plant and temporary works) and the contractor’s
documents to complete the works. The contractor is
required to comply with any reasonable instruction
from the employer, for the assignment of any subcontract; and for the protection of life or property,
for the safety of the works. Any employer supplied
materials and/or equipment should be made available to the employer, if provided to the contractor.

a) Permanent Works and Variations;
b) plus, Materials/Plant on site or delivered to the
engineer;
c) plus, Claims; and
d) less, monies paid to the contractor and any
balance of advance payment(s) owing to the
employer.
The process of preparing a valuation of the
Permanent Works and Variations, should be one based
on factual evidence, as far as reasonably possible. It is
essential that the Assessor and/or the parties visit the
site as soon as the termination becomes effective, in
order to sufficiently record the as-built status of the
works4. Valuation can be more difficult under lump
sum contracts, typically when elements of the works
are partially complete and the contract does not include a mechanism for valuation, for example, the
absence of a schedule of rates or a bill of quantities.5
Some standard form contracts contain provisions
which allow for a valuation to be based on a reasonable amount.

The employer may suspend payment until any additional costs, losses or damages that flow from the
termination, are ascertained.
VALUATION AFTER TERMINATION
(Sub Clause 15.3)
It is of utmost importance that a valuation of the
works is carried out at the date of termination
(“DOT”). The valuation shall form the basis of calculating any monies owed to, or from, the contractor
and will inevitably form the basis of determining the
balance scope of works to be completed.

Consideration may need to be given to the valuation
of Permanent Works that are considered defective. The
Red Book states that the valuation “shall not include
the value of any Permanent Works to the extent that they do

Sub-Clause 15.3 prima facie appears to be selfexplanatory in this respect, however in practical
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not comply with the Contract.” 6 In practice however,
if it is the employer’s intention to suspend payment
to the contractor until any additional costs are
ascertained, it may be practical to include the full
value of the Permanent Works and set-off any costs for
remedying defects once established.7

losses or damages, associated with the completion of
the works have been established. The employer may
be entitled to set-off the following from the monies
owed to the contractor:
1) Additional costs of executing the works;
2) Other costs reasonably incurred including the
employer’s losses and/or damages; and

The valuation of Preliminaries may be more subjective. Consideration should be given to the valuation
of fixed lump sum items.8 For example, it may be
that the contract price includes a lump sum for design. The Assessor may need to review the scope of
the contractor’s design and make a valuation, taking
into consideration the progress of the design and the
production of deliverables at the DOT. A simple prorata of the allowance(s) contained within the contract
price may not generate an accurate valuation. Further consideration may also need to be given in instances where the contractor has caused critical delay
to the project. It may be necessary to abate the valuation of preliminaries to reflect the same period of
delay caused by the contractor.

3) Delay damages.
Additional costs of executing the works
After termination of the contractor (“Contractor A”),
the employer may choose to appoint a replacement
contractor (“Contractor B”), to complete the works.
Ideally, the tender for the completion works should
be competitive, inclusive of free issue material and/or
plant left on site or in the possession of the engineer
at the DOT. Provisions may also be made for the use
of Contractor A’s equipment and/or temporary
works if retained by the employer.
It is important to remember that the employer is
only entitled to recover the extra over costs of completing the works. When re-tendering the completion works, it is highly unlikely that the final scope of
the works can be determined, and inevitably there
may be further variations to be issued up to completion. To calculate the extra over costs, it is important
that the Assessor recognises that the final account for
Contractor A is still ongoing and should be compared to the final account of Contractor B for the
same works at completion. For example, under the
terms of the Red Book, the contract price may be
subject to adjustments, including changes to items
and/or quantities.10 The Assessor should prepare a
final account for both contractor’s up to the completion of the works, referred to by the RICS as a notional final account.11 Any additional costs incurred
as a result of completing the works with Contractor
B can be set-off from any monies due to Contractor
A under Sub-Clause 15.3.

The valuation should also recognise the value of any
Materials and/or Plant intended to form part of the
works, either on or off site. There are several legal
issues to consider in this context such as ownership,
possession and retention of title. The first step is
always to check the terms of the contract. Most contracts provide that title passes when (i) they are delivered to site; or (ii) when the value of goods have
been included within an interim payment. Under the
provisions of the Red Book, the contractor must deliver to the engineer, any materials and/or plant required by the employer at the DOT. These may be
goods ordered, but not yet delivered to the site. It
may require a reasonable period to pass to allow for
such items to be delivered to the engineer. Nevertheless, the valuation should include all the items in
the possession of the engineer and on site. The contract may identify the value for each item, in the absence of this, it is unclear how the Assessor is to value
the goods. One approach may be to value the goods
on a cost-plus basis, inclusive of all reasonably incurred costs such as mobilisation. The contractor
should present satisfactory records for such goods,
including purchase orders, receipts, proof of shipping costs etc.9

Difficulties may arise when valuing variations for
works that are dissimilar to the works contained
within Contractor A’s contract. In such instances, it
may be reasonable to value the varied works taking
into account all of the information contained within
Contractor A’s contract, as far as reasonably possible,
for example, labour constants, labour rates, rates for
overheads and profit etc. and apply that information
to current market rates and prices for the varied
works.

The value of all Claims determined by the engineer
up to the DOT, should also be included within the
gross valuation.
Deducted from the gross valuation should be the
monies already paid to the contractor and the
amount, if any, not yet recovered from any advance
payment made by the employer to the contractor.
The calculation will determine the amount owed to
or from the contractor under Sub-Clause 15.3.

All other costs reasonably incurred and the
employer’s losses & damages
Most certainly the employer will incur further costs,
losses and damages in connection with the completion of the works. A general list of items that the employer may be entitled to set-off from Contractor A
are set out below:
1) The cost of making good defects to Contractor A’s
works – The completion contract should distinguish
between the completion works and making good of
defects. If the full value of the defects is to be claimed

PAYMENT AFTER TERMINATION
(Sub Clause 15.4)
The employer may withhold the payment of any
monies owed to the contractor as agreed or determined under Sub-Clause 15.3, until all the costs,
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in the employer’s set-off, then the valuation for
Contractor A at termination must include the full
value of the same items of work, as if they were in accordance with the contract.

Reasonableness of additional costs, losses and
damages
The employer may only set-off additional costs, losses
or damages, reasonably incurred as a result of the
termination. Whether costs incurred are reasonable
involves detailed enquiries such as whether the
procurement process was appropriate for the works
procured, or whether the contract terms were reasonable.

2) Interim costs such as making the site safe, additional insurances, the employment of security and
the removal of redundant items.
3) Costs of procuring the completion works, quantity surveyor’s fees, additional in-house resource, surveys and the employment of other third parties.

Disputes can arise in relation to the reasonableness of
the rates and prices procured for Contractor B,
which are often more than Contractor A’s. It is
important to consider a few issues in this respect.

4) Any legal fees incurred as a result of termination,
for example the drawing up of new contracts for the
completion works and the assignment and novation
of materials suppliers and sub-contractors etc.

It’s not necessarily correct to compare the tender for
the original works with the tender for the completion works because, for example, Contractor A may
have underestimated the project. Further, a reasonable price at any point in time will, to a large extent,
be dictated by market forces, and, given that the tender for the completion works will inevitably be carried out later than the original works, varied market
conditions may prevail. Issues may also arise if the
employer procures Contractor B and its tender is not
the most competitive.

This list is not exhaustive and depends on the relevant contract in use and the applicable law. Items
available in one jurisdiction may be considered too
remote in other jurisdictions. There are also items
which may be caught by the term consequential
losses, and a contract may exclude recovery of such
items,12 these may include loss of profit, loss of rent,
interest/financial charges etc.
Delay damages
The employer may be entitled to set-off delay
damages related to the late completion of the works.
The basis on which the damages are calculated will
depend upon the wording of the contract. 13

Whether a price is reasonable is a different consideration from whether a price is the lowest price possible. It is important to keep in mind that a
reasonable price requires to be appropriate and fair
in the circumstances. A price that is so low, that it is
insufficient to carry out the works to the required
quality and within the required timescales, may not
be a reasonable price. Other factors such as the inefficient nature of the works, or the complexities which
arise in completing works commenced by another
party, should also be considered.

One issue to be considered is whether a delay damages clause can be applied up to and beyond the
DOT. The issue was recently considered by the Court
of Appeal in Triple Point Technology Inc (“TPT”) v PTT
Public Company Ltd (“PTT”) [2019] EWCA civ 230. In
this case, TPT was liable to pay delay damages ‘up to
the date PTT accepts such work’. The project had 3 milestones; stages 1 and 2 were successfully handed over
by TPT, however PTT terminated the contract prior
to the completion of stage 3. At this point in time the
project was in delay.

SUMMARY
This article sets out a small sample of the issues which
may need to be considered when quantifying the
financial effects of termination. Parties are encouraged to be mindful of the termination provisions
contained within their contracts. Quite often, parties
fail to recognise the termination provisions, and
therefore, incorrectly value any further payment in
accordance with the terms of the contractual
payment mechanism. These terms tend to differ
somewhat to the party’s entitlements under the termination provisions.

One of the issues raised in court was whether PTT
was entitled to rely upon the delay damages clause,
and, if so, whether the delay damages accrued up to
the DOT, or beyond. It was found that PTT was entitled to rely upon the clause, calculated up to the
date of completion for stages 1 and 2.
However, for stage 3 the clause was found to be
inapplicable. The contract stated that delay damages
were to be applied ‘up to the date PTT accepts such work’,
and therefore the clause could only apply to complete stages of work at the DOT. For incomplete
works, PTT was entitled to recover damages at large,
up to the date that the works were complete, subject
to the necessary burden of proof.

References
1, Through a formal dispute resolution process.
2, FIDIC Red Book 2017, assuming that termination is
lawful and the Contract survives termination.
3, Or any other type of surveyor / consultant that may assist in agreeing the as-built status of the works.
4, Records may include; photographic / video evidence,
witness statements, marked up drawings, surveys and the
like.

Although the Courts stressed that the outcome in
each case would depend on the exact wording used,
it also doubted recent cases which have held that predetermined delay damages continue post-termination, until the works are completed by the employer
or the replacement contractor. 14
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5, The parties are encouraged to give due consideration
to similar matters at contract formation.
6, FIDIC Red Book, Clause 15.3, Valuation after Termination for Contractor’s Default.
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7, Set-off made in accordance with Sub-Clause 15.4
8, Fixed priced preliminaries are items which are
independent of duration.
9, Sub-Clause 14.5, Plant and Materials intended for the
Works.
10, FIDIC Red Book 2017, Sub-Clause 14.1, Contract
Price.
11, For further guidance, refer to the RICS Professional
Guidance, UK ‘Termination of Contract, Corporate Recovery and Insolvency’.
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You Can’t Always Get What
You Want: Defending Applications
For Interim Payments
by Jasmine Murphy
Interim payment applications are often the battleground for pre-trial skirmishes,
the warm-up before the main event. Recent cases have identified some successful
arguments made by defendants in disputed IP applications and particularly the
evidence needed by a defendant if they wish to successfully challenge an application.
In the majority of cases the reason for disputing an
interim payment application are either that the
claimant is unlikely to recover a substantial amount of
money or the amount sought by way of interim
payment is higher than a reasonable proportion of
the likely amount of final judgment.

order to estimate the likely final judgment amount
the assessment should be carried out on a conservative basis and the leading case is Eeles v Chobham
Hire Services Ltd [2009] EWCA Civ 204.
In Grainger v Cooper [2015] EWHC 1132 (QB) the
Court found useful a “Valuation Table” prepared by
counsel for the claimant. It was like a Scott Schedule
which compared the heads of loss as put forward by
the claimant, the defendant in the counter schedule
and gave a conservative valuation for each head of
loss. Tables like this are helpful to assist the Judge
reach an overall value of the claim and can be
prepared by Counsel

Substantial sum
In Test Claimants in FII Group Litigation v Revenue
& Customs Comrs (No. 2) [2012] EWCA Civ 57 the
Court of Appeal gave guidance as to the test in CPR
25.7(1)(c) “…if the claim went to trial, the claimant
would obtain judgment for a substantial sum of
money…” It held that this means that the court must
be satisfied that if the claim were to go to trial then, on
the material before it at the time of the interim payment application, the claimant would actually succeed
in his claim and would also obtain a substantial
amount of money. The court has to be so satisfied
on the civil standard of proof – the balance of probabilities.

In Folkes and others v Generali Assurance [2019]
EWHC 801 (QB) Nicol J considered the “reasonable
proportion” part of the test. The case involved a
pedestrian being run down in France. French law
applied to the assessment of liability (which was admitted) and damages, but English law applied to matters of procedure. To assess the likely final sum, Nicol
J only had regard to the amount likely to be awarded
in the form of a capital sum (as opposed to periodic
payments), general damages and the past damages
that would be awarded to cover the period between
the accident date and the trial date. The claimant
applied for an interim payment of £300,000 and an
interim payment of £60,000 was ordered with the
balance of £240,000 being considered by Nicol J. Interim payments of £351,788 had already been made.
Therefore if the claimant succeeded, total interim
payments would amount to £591,788. Nicol J considered cases such as TTT v Kingston Hospital NHS
Trust [2011] EWHC 2917 (QB) where an interim
payment of 90% of the likely judgment (excluding
any damages by way of a PPO) was made and therefore considered that in order to award further
£240,000 sought, he would have to conclude that the
likely award would be at least £660,000. Having been
provided with guidance from French experts as to
how damages would be calculated and made conservative estimates on the various heads of loss, Nicol J
reached a total of £370,378 and therefore refused to
order any further interim payment.

As to what constitutes “a substantial sum of money”
Aikens LJ said “In my view that phrase means a substantial, as opposed to a negligible, amount of money.
However, that judgment has to be made in the context of the total claim made. What is a substantial
amount of money in a case where there is a comparatively small claim may not be a substantial amount
when the claim is for a much larger claim. It may be
that in very small claims an applicant could never satisfy the court that, even if it obtained judgment, the
amount of money it would obtain would be “substantial”. But that is not this case and each must be
decided on its facts.”
The Court decides the application on the evidence
before it. Therefore if a defendant wishes to successfully argue that the £1M claim is really only worth
tuppence, some evidence will be needed rather than
just an attack on the claimant’s case.
Reasonable Proportion/Likely Amount Final
Judgment
CPR 25.7(4) states: The court must not order an
interim payment of more than a reasonable proportion of the likely amount of the final judgment. In
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Contributory Negligence/Causation Arguments
CPR 25.7(5) directs that the court must take into account contributory negligence when determining
whether the amount sought is not more than a reasonable proportion of the likely final judgment
amount.

Popplewell J upheld that decision. The defendant
had chosen only to serve limited evidence in response
to the application, as it was entitled to do, but in the
absence of evidence to challenge the claimant’s medical evidence, the requisite test for the interim payment was made out.

In Smith v Bailey [2014] EWHC 2569 (QB) Popplewell J upheld the decision of Master Yoxall to
make an interim payment of £500,000. This was a
case where the claimant motorcyclist was knocked off
his motorcycle by the defendant in a car that turned
across its path. The defendant had pleaded guilty to
a criminal offence arising out of the accident. The defence served did not admit liability and alleged contributory negligence. The Master deciding the
application for an interim payment decided that the
burden of proving contributory negligence was on
the defendant and on the material before the court (a
police investigation report that concluded the accident was the defendant’s fault) there was no evidence
that could justify a finding of contributory negligence.

However, in Farrington v Menzies-Haines [2019]
EWHC 1297 (QB) Martin Spencer J considered an
application for an interim payment of £450,000 in circumstances where the claimant had already had
£240,000 in interim payments and contributory negligence (it was a motorbike accident) and causation
were in issue. The claimant valued past losses and
general damages at £900,000. The defendant raised
several serious issues, particularly on causation, which
would affect the final award and had disclosed its
expert evidence to support its arguments. Refusing
to order any further interim payment Martin Spencer
J said:
“[37] where there are genuine and substantive
challenges to causation, in my judgment the court
cannot award damages by assuming, whether on the
balance of probabilities or otherwise, that the causation issues will be decided in favour of the claimant..
[40] In my judgment, Part 25.7 is not intended to
cover situations where significant issues of causation
remain at large. The court cannot assumed, for
example under 25.7(1)(c) that he claimant will obtain
judgment for a substantial amount of money if, because causation is disputed, the defendant is contending that the amount which will be recovered is
not substantial at all, as here.”

Popplewell J agreed and said that on an interim payment application “there is an evidential burden on
the defendant to put before the court material raising
an issue of contributory negligence. The task of the
Court is to apply the relevant legal test to the evidence
before it.” It was suggested that the defendant himself
could provide a witness statement or there could be
expert reconstruction evidence supplied.
This approach was followed in relation to causation in
Sellar-Elliott v Howling [2016] EWHC 443 (QB)
where Sweeney J was considering an appeal from a
decision of Master Cook who ordered an interim payment of £100,000. This was a renewed application for
an interim payment in a clinical negligence case. In
making the application the claimant unilaterally
served their medical evidence early along with witness statements from her and her solicitor. The defendant served two witness statements for its solicitor
in response which referred to the opinions of medical
experts and the defence. The defendant did not
serve its medical evidence in advance of the application as it had been ordered to be served some two
months later.

Summary
If a defendant wants to successfully argue that the
claimant is unlikely to succeed at all or that contributory negligence is likely to significantly reduce the size
of the claim, then evidence as to liability (witness
statements, police report, expert accident reconstruction evidence) will need to be provided to the
Court considering the interim payment application.
Likewise if causation issues are likely to loom large,
expert evidence putting this in issue can be an
important weapon to defeat a large interim payment
application.

Master Cook followed Smith and said: “Whilst the
Claimant must prove his case, to me there must be, at
the stage of an interim payment application, an evidential burden on a defendant to raise matters, on
the basis of evidence, which would justify the court in
concluding that a Claimant would not succeed in obtaining substantial damages. In other words, in my
judgment, a defendant must go further than simply
saying: we have pleaded it, it is therein the pleading
and verified by a statement of truth when faced with
compelling evidence from the Claimant.”

This may mean that early service of a defendant’s
medical evidence is required in order to mount a
successful attack on an interim payment application.
Although an interim payment application could be
used as a claimant’s tactic to flush out the defendant’s
medical evidence early, if the defendant does not wish
to serve its medical evidence early, a letter from the
expert addressing specific points on causation instead
may suffice.
If the application is made prior to any medical
evidence being obtained by the defendant, there may
be little a defendant can do other than try to use the
claimant’s materials against him e.g. setting out
references in medical records which undermine
causation.

The Master took the view that if the defendant was
in the position to serve expert evidence, although
they are not obliged to do so, in order to undermine
the claimant’s application they should put
forward those arguments either in summary form or
supported by letter.
EXPERT WITNESS JOURNAL
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Interim Payments – miscellaneous points of practice
Some practice points arise in the arena of interim payments which can be easily overlooked. These are:

S.A.WALSH
Specialist Consulting Engineers and Expert Witness
The Forensic Engineering Consultants to the Legal Profession

1, An interim payment, whether made voluntarily or
under a court order, triggers the defendant’s liability
to repay any recoverable benefits to the Secretary of
State. If there is an application for an interim payment made other than by consent the procedure set
out in Practice Direction 25B should be followed and
the net amount will be paid to the claimant.

Chartered Building Services Engineer;
Fellow Chartered Institute of Plumbing
and Heating Engineers;
Chartered Public Health Engineer;
Chartered Water and Environmental Engineer;
Chartered Occupational Safety and Health Practitioner;
Carbon Monoxide Forensic Engineer;
Accessibility Building Services and Plumbing
for the Disabled;
Accredited Expert Witness.

3, A voluntary interim payment to a child or protected party must be approved by the court before it
is made (paragraph 1.2 of Practice Direction 25B and
CPR 21.10(1)).
3, Interim payments are not to be disclosed to the trial
Judge whether made voluntarily or by court order
until all questions of liability and amount of money to
be awarded have been decided unless the defendant
agrees – CPR 25.9. Consequently it is best to seek a
separate order recording that an interim payment
has been made if it has been made at the same time
as directions at a CCMC for example.

27 Passey Placem Eltham, London SE9 5DA.
DX 32515 ELTHAM
Tel: 0208 850 1918
Mobile: 07786 070 333
e-mail: stephen@sawalsh.com

The Complete Expert Witness Service

Many thanks to Hardwicke for permission to reproduce this article.
Chartered Safety and
Health Practitioner

Hardwicke are instructed for both Claimants and Defendants in the cross-section of clinical negligence,
complimentary medical and cosmetic fields, both for
and against NHS Resolution, the MPS, MDU, private
hospitals and insurers. The team’s injury work encompasses the full range of liability issues and all types
of claims from the catastrophic to the less serious.
www. hardwicke.co.uk

Formedecon Ltd

This article is provided free of charge for information
purposes only. It does not constitute legal advice and should
not be relied on as such. No responsibility for the accuracy
and/or correctness of the information and commentary set out
in the article, or for any consequences of relying on it, is
assumed or accepted by any member of Chambers or by
Chambers as a whole.

Forensic Services
Formedcon Ltd are a team of forensic and technical experts including former
FSS experts, former senior Police and Investigative officers and internationally
recognised academics and lecturers who undertake prosecution, defence, civil
and family matters worldwide.
We welcome instructions from Solicitors, whether cases are LAA funded or privately
funded, Direct Access clients from Barristers, as well as private companies and
businesses alike. We offer a professional and impartial service, writing comprehensive,
clear and concise reports for use in Court and Tribunals and regularly attend Court
and hearings to give live evidence.
We offer a wide range of forensic and technical services within the UK and abroad and
are proud of the reputation we have built with our many returning clients.

Contact
If you have any queries about this content,
please contact:
Sally Wollaston
Business Development and Marketing Director
Phone: +44 (0)20 7691 0124
Mobile: +44 7780 701879
Email: sally.wollaston@hardwicke.co.uk

Areas of Expertise
Arson & Explosives F Forensic Scientists
DNA & Bodyfluids F Alcohol BAC Calculations
Drink Drive Experts F Drugs & Toxicology
Drugs Drive Experts. F Physical Fit & Trace Evidence
Forensic Scientists F CS & PAVA Spray
Footwear Impressions F Road Traffic Incidents
Control & Restraint. F Blood Distribution
Document Examination F CCTV & Photography
Forensic Psychology F Fingerprint Examination
Crime Scene Investigation F Offensive Weapons
Firearms & Ammunition F Police Procedures
Signature Comparison F Glass Fragments
Forensic Scientists F PIDS (Tags)
Investigative Skills F Toolmarks
Drink Drive Procedures
Evidential Breath Testing Instrument Lion Intoxilyzer 6000UK

Need an expert fast call our
free searchline
on 0161 834 0017 or visit
www.expertwitness.co.uk
EXPERT WITNESS JOURNAL

Contact Name: Maureen Archer
Tel: 01388 811 003 - Fax: 01388 811 918
Email: formedecon@aol.com
Website: www.formedecon.com
Formedecon Ltd
Unit 13 Enterprise City, Meadowfield Avenue
Spennymoor, Durham, DL16 6JF
Area of Work: Nationwide & Worldwide

112

AUTUMN 2019

Nireeja Pradhan
Expert Witness Reports in Civil & Criminal Cases

Dr. Pradhan is a Top Level APIL expert witness in psychiatry and an AVMA
accredited expert psychiatrist in negligence cases.
She has provided hundreds of psychiatric reports across all areas of law since
2003 and is regarded as one of the leading expert witnesses in the country.
Dr. Pradhan was awarded Fellowship of the Royal College of Psychiatrists in
recognition of her clinical excellence and as a leader in the field of psychiatry.
Dr. Pradhans’ extensive clinical and psychiatric report experience have
enabled her to develop a strong reputation with lawyers requiring a robust
independent psychiatric report.

Expert Psychiatric reports covering;
 Medical Negligence
 Personal Injury

 Criminal Defence
 Employment & Stress: Equality Act

 Abuse Cases
 Fitness to Practise

 Family Cases
 Immigration

Direct Access to Expert – No Agency Fees
Short waiting times - Deferred payment terms
Consulting Rooms in Birmingham, Manchester & London
Submit case enquiries and obtain quotes online at
www.drpradhan.co.uk

Telephone: 0800 161 3395
Email: contact@drpradhan.co.uk

Nationwide Expert Witness provider to defence solicitors, family
solicitors, barristers and privately funded clients.
At Forensic Defence we specialise in providing expert witnesses in a number of
disciplines. We provide experts that can assist in criminal and civil cases and we will
always endeavor to provide a wide selection of experts to meet our clients needs.
We at Forensic Defence understand the importance of meeting deadlines especially
in legal cases, we therefore pride ourselves on an efficient and expedient service.
Our experts have years of experience in preparing reports for Court purposes and
will provide reports within the time and format required.
Our expert witnesses include Psychologists, Psychiatrists, Accountants, DNA experts,
Cell site experts, Phone/computer experts, Drug analysis, Facial Mapping, Voice
recognition, Handwriting samples and more.

Our services include:
CCTV Enchancement
Computer & Mobile Forensic Examination
DNA Reports
Psychology Expert Witnesses
Mobile Phone Analysis
Firearms
Drug Testing and Analysis
Accident Reconstruction Reports

Cell Site Analysis
Drink Drive bacs calculation
Forensic Accountancy Reports
Psychiatry Expert Witnesses
Footwear marks
Handwriting Analysis
Dangerous Dogs Assessment
Toxicology

Our staff have worked in the legal industries for over 10 years, they know exactly
what solicitors, barrister and clients are looking for. We aim to obtain a quote
within 1 working day of receiving instructions, as we know cases can be under time
constraint.

Email: info@forensicdefence.co.uk
Website: www.forensicdefence.co.uk
Tel: 0121 288 3225
Forensic Defence, 71 Foley Road
Birmingham, West Midlands, B8 2JT
Available Nationwide

