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Welcome to the  
Expert Witness Journal 
 
  
Hello and welcome to the 41st edition of the Expert Witness Journal.  

This edition has a focus on forensics, we have featured some of the more unusual areas of 
the forensic industry, such as ‘Current methodologies when examining paint’, by Brenda        
Peters. An excellent overview of a ‘Diving Expert Witness’ by Steve Garven and, ‘Electrical 
Fires Onboard Vehicles’ by Luke Collins of Hawkins. 

We are particularly proud to feature Mr Colin Todd who has been recognised for his fire  
expertise with the award of a MBE. 

We have excellent insights into ‘Forensic Pathology and Injury Causation: Medical vs Foren-
sic Interpretation of Injuries’ and by \Dr Brett Lockyer who unpicks the Forensic Pathology 
Behind Strangulation and Suicide’, both articles by Forensic Access. 

Forensic accounting and finance are covered by Mr Peter Crowley, Actuarial consultant at 
Windsor Actuarial Consultants Ltd  who authored ‘Managing Disciplinary Complaints.’  Also 
Business Disturbance in CPOs - the road to a smoother, quicker  and more transparent 
process, by Jack Clitheroe, Director of Forensic Accounting, Azets. 

Many general topics are featured including, ‘Use Of Expert Accident Reconstruction              
Evidence At Trial’, by Ian Peters. ‘How Covid-19 has Created Fertile Ground for Predatory 
Marriages’ by Georgia Haughney. Plus articles on ‘Adjudication of Construction Disputes in 
a Post-Pandemic World’, mediation and insurance.  
 
Our next issue will be published in April 2022 and will have an international focus. 
If you wish to contribute please mail us. 
Many thanks for your continued support. 
Chris Connelly 

Editor 
Email:chris.connelly@expertwitness.co.uk

This Journal and any related website and products are sold and distributed on the terms and condition that: The publisher, contributors, editors and related parties are not 
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website or related product. The publisher, contributors and related parties are not engaged in providing legal, financial or professional advice or services. The publisher, 
contributors, editors and consultants disclaim any and all liability and responsibility to any person or party, be they a  purchaser, reader, advertiser or consumer of this               
publication or not in regards to the consequences and outcomes of anything done or  omitted being in reliance whether partly or solely on the contents of this publication 
and related website and products.  No third parties are to be paid for any services pertaining to be from ‘The Expert Witness Journal’. 
 
All rights reserved, material in this publication may not be reproduced without written consent. Editorial material and opinions expressed in The Expert 
 Witness Journal are of the authors and do not necessary reflect the views of Expert Witness or The Expert Witness Journal.  
The publisher does not accept responsibility for advertising content. The information in this magazine does not constitute a legal standpoint. 
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Forensic Scientists Lend Expertise to Aid 
Search for Missing People in Latin America

Countries in Central and South America have                
significant numbers of missing people and forced dis-
appearances, with over 120,000 cases reported in 
Colombia alone. 
 
Sadly it is common in these cases for these missing 
people to have been murdered, and a common sce-
nario for investigators is finding their remains in shal-
low, clandestine graves. But the variety of terrain, 
natural environments and climates in these countries 
make it difficult for forensic search teams to identify 
these graves and find the remains of missing people. 
 
To aid the search teams in their mission, forensic            
science experts from Keele - including Dr Jamie 
Pringle, Dr Kris Wisniewski and Dr Vivienne Heaton 
- have co-authored a new study assessing the most ef-
fective scientific methods and equipment for detect-
ing such grave sites, and the best ways of using them 
to find missing people. 
 
Publishing their findings in the Journal of Forensic  
Sciences, the authors investigated different techniques 
and equipment to find out which were best for find-
ing grave sites like these in different circumstances. 
 
 
 
 

They used controlled test sites to simulate the graves 
of dismembered murder victims, where they tested 
the different equipment to see how well they could be 
detected using equipment such as ground-penetrat-
ing radar, and electrical resistivity surveys. The re-
searchers found that geophysical and remote sensing 
techniques such as these could be a potentially vital 
tool in identifying unmarked grave sites such as these.  
Dr Jamie Pringle said: “Keele researchers are collabora-
tively assisting international colleagues all around the globe 
on forensic searches and this important research will greatly 
help with that.”  
Dr Kris Wisniewski said: “The sharing of knowledge and 
best practices between academics and other agencies is really 
important. We are keen to assist our Latin American forensic 
colleagues so that they help bring closure to some of the fami-
lies affected by past and recent disappearances.”  
Dr Viv Heaton added: “Understanding how different 
variables, such as dismemberment and burial, alter the rate 
and pattern of decomposition is critical in forensic casework. 
A decomposing body will influence its surrounding environ-
ment, leaving subtle clues. If we can identify these clues dur-
ing a search, whether that might be changes in vegetation or 
an increase in soil temperature, we can increase our chances 
of locating a missing person.”

Forensic science experts from Keele University have contributed their expertise to 
research helping to find thousands of missing people in Latin America.
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Notification Requirements  
in Construction Contracts:  
An Expert’s Viewpoint

All contracts in relation to the construction industry, 
whether standard form or bespoke, contain provisions 
with respect to notification requirements. The clause 
specifies that a contractor must give notices to the em-
ployer in the case of any event with deviates from the 
provisions and the agreed terms specified in the con-
tract. This deviation may be in relation to (1) the com-
pletion date, (2) change in scope of works or 
variations, (3) additional cost that needs to be incurred 
that is not allowed in the contract. Such terms serve an 
important purpose, as such, this allows matters affect-
ing project execution to be investigated while they are 
still current and can be resolved immediately.  
 
In each of the cases, notification must be provided 
while the claim or the impact of the event is current. 
An assessment of the claim and its impact, current and 
future must be made as soon as the contractor has rea-
sonable information regarding the same. A contrac-
tor’s entitlement to relief with respect to time as well as 
cost is heavily dependent on the submission of these 
notices.  
 
Notification requirements are strictly interpreted in 
common law as well as civil law countries. In accor-
dance with common law principle, parties may argue 
that the prevention principle would allow them to cir-
cumvent this requirement. In accordance with civil 
law principles, parties may argue that even when a 
contract sets out notification requirements and time 
bar provisions, a party cannot waive its right to seek 
entitlement; if it has suffered an unfavourable impact 
due to events which are, in actuality, beyond its             
reasonable control.  
 
The tribunal taking into account the factual                     
circumstances and the laws of the jurisdiction deter-
mine the matter. Nevertheless, notification require-
ments cannot be circumvented, and parties must 
adhere to these in accordance with the contract. In 
this article, I aim to shed light on the events that war-
rant a notice to be served (excluding termination and 
repudiation of a contract), the reasons why it is served 
and the manner in which the expert considers these 
notifications or lack thereof, notwithstanding the fact 
that notifications are a matter for the tribunal to              
determine and not for any expert to assess.  
 
Instances where parties must provide Notification 
There are four main possible scenarios (amongst oth-
ers) when a contractor may serve a notice to the other 
party. These are: (1) Extension of Time, (2) Additional 
costs, (3) Force Majeure Events and/or (4) Variations. 

The treatment of the notice under each of the heads 
is different.  
1. In the case of extension of time, the contractor 
needs to provide a notice as soon as a delay event has 
come to light and has caused an impact on the execu-
tion of the contractor’s obligations.   
2. In the case of additional costs, the contractor needs 
to notify the employer of an event (including but not 
limited to additional work, change in law, defects in 
the works of third parties, and finance charges) and 
the cost impact that it has incurred as a result of the 
event.   
3. In the case of a force majeure event, the contractor 
would usually be entitled to time related relief, unless 
the contract also specifies cost related relief as well.   
4. The notices in relation to a variation do not entitle 
it to a variation order or the corresponding relief. The 
employer needs to acknowledge such variation and 
send a formal variation order. Parties, however,            
execute works in good faith to continue project             
execution. 
 
Reasons for provision of Notifications 
Notices are a means of informing the other party to a 
contract of any events which have changed the cir-
cumstances in relation to execution of a contract. 
These notices are beneficial to both the contractor as 
well as the employer for the following reasons: 
1. It would allow the employer to investigate the situ-
ation at the time of its occurrence, take steps to either 
resolve the issue (if any), find alternatives, and/or pro-
vide either time related or cost related relief to the 
contractor.  
2. Any employer’s primary concern cannot be 
whether the contractor is entitled to relief, but rather 
what issues are causing the time and cost impact and 
how they can be mitigated. The employer, after being 
informed of these events, may seek to undertake its 
own mitigation measures for timely completion of 
works.  
3. Such notices demonstrate a healthy contractual re-
lationship between the parties and create an environ-
ment for smooth execution of works under the 
contract.   
4. Providing timely notices, regardless of the contrac-
tual requirements can be construed as an act of good 
faith and would only benefit the contractor in the 
event of dispute.  
5. If the contractor fails to provide timely notices, it 
risks losing the credibility of its claim. As such, since 

by Masin Hydrocarbon FZC, Engineering and Construction Experts  
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notices were not provided during the occurrence of 
the event, the employer will perceive the event to be 
an afterthought rather than a legitimate issue, which 
was beyond the contractor’s reasonable control, and 
has prevented the progress of the contractor’s obliga-
tions under the contract. It would also discredit the 
contractor’s case in the event of a dispute.   
6. In the case of a variation, it may withdraw an in-
struction, and in the case of a force majeure event, it 
may halt activities to save costs. The contractor can 
possibly lose the benefit of relief if it does not provide 
these notices.  
 
In the case of extension of time claims, Clause 20.1 in 
FIDIC contract places heavy emphasis on providing a 
notice before submitting a claim. In most construction 
contracts, the provision of a notice is a condition prece-
dent to making any claim for entitlement. This means 
that serving the notice is a mandatory requirement 
(unless agreed otherwise between the parties), and the 
contractor will lose entitlement to a claim if it does          
not meet the requirements for providing notices as 
specified in the contract.  
 
The JCT Standard Form Contracts Clause 2.27,             
requires that the contractor must provide a notice 
when it became reasonably apparent that the progress 
of works is likely to be delayed. Unless otherwise 
amended, this clause, allows a lesser flexibility of notice 
provision, since it must be provided whenever it be-
comes ‘reasonably apparent’. This ambiguity reduces 
time for the contractor to provide the notice, since 
provision of the notice is an immediate action to the 
contractor recognising an event as a delay event               
and the fact that it might have an impact to the           
completion date.  
 
The issue with notice requirements is not when it is 
given, but rather the fact that it must be given. For in-
stance, the wording in a FIDIC contract clearly states 
that the notice must be given as soon as practicable or 
within 28 days of the contractor becoming aware of 
the risk event. The wording of the clause provides 
flexibility on the contractor giving a notice, since it 
would need to provide a notice only within 28 days of 
it being aware of such a situation. While a contractor 
must be prudent and not delay such notification un-
duly, there is a period of flexibility that could be af-
forded by the contractor. However, if the contractor 
fails to give such notices, it might lose entitlement to 
any relief unless the contract states otherwise.  
 
Core Principle 3 of the SCL protocol clearly states that 
“The parties and the CA should comply with the contractual 
procedural requirements relating to notices, particulars,          
substantiation and assessment in relation to delay events.” 
 
The SCL protocol significantly emphasizes the               
requirement in relation to the submission of notices 
for any employer risk event as close as possible to the 
date of the adverse event, irrespective of whether it 
would impact the completion date. If the contractor 
fails to provide notices, it will bear the risk of not get-
ting any entitlement. The SCL Protocol in such cases 
suggests that a contractor must provide sufficient      

notices for all delay events, irrespective of whether or 
not if it co-relates as an employer risk event. Some con-
tracts specifically require the contractor to provide no-
tices for all delay events irrespective of which party 
bears the consequence of the delay event.  
 
An Expert’s Assessment of these Notifications 
As an expert, my aim when assessing a case in a             
dispute primarily focuses on (1) whether an event has 
impacted a contractor’s progress while executing the 
work specified in its contract (2) lay down the factual 
matters pertaining to the claim and (3) in the cases            
of variations, assess the whether the works were             
executed, and cost incurred thereto.  
 
The notices, regardless of the form, whether direct or 
indirect, help an expert assess any factual circum-
stances that may have led to the contractor incurring 
any additional costs or facing events which have de-
layed its progress or faced other issues which are be-
yond its control/ beyond the control of either party. 
Neither the expert nor the tribunal are present dur-
ing the execution of a project, hence, an expert shall 
rely on contemporaneous documents such as corre-
spondences, progress reports, minutes of meetings, 
emails, work inspection reports, material approval re-
quests etc to understand the facts of the event or mat-
ters beyond the contractor’s control. Further it helps 
the expert assess and lay down the manner in which 
the parties conducted themselves throughout the  
project to assist the tribunal in its determination.  
 
The notices help an expert understand if the          
employer acknowledged an event and its corre-
sponding impact on the contractor’s obligations. In 
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some instances, the employer may acknowledge an 
event and its impact, but dispute on the relief. The 
employer may acknowledge the event, its impact and 
may award extension of time of the contract but may 
not award any costs for the same. Such matters could 
be captured in the notices and may allow the expert to 
highlight the same for assisting the tribunal.  
 
In addition to assisting the tribunal in collating the  
factual matters that the parties were dealt with during 
the currency of the contract, it is the expert’s primary 
duty to provide an assessment of delay (in the case of 
a time related claim) and the cost (in case of a cost re-
lated claim), for the events that were pleaded by the 
parties. With this, the tribunal will have sufficient 
means to determine the matter, if the tribunal finds 
that the event/ changes does have merit and is tenable, 
regardless of the existence of the notification issues.  
In summary, as an expert, I would build the factual 
circumstances of the matter taking into account the 
direct/indirect notices for assisting the tribunal. Re-
gardless of the notice provided or otherwise, I will as-
sess the matter based on its factual merits and leave 
the tribunal to determine the pleaded positions of the 
parties with respect to the notification requirements.  
 
www.masinproject.com 

Let us do the searching for you  
If you require an expert fast call our free  

telephone searchline on  

0161 834 0017 
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Court of Appeal Case Addresses  
Territorial Application of GDPR

The Court of Appeal has delivered its first decision on 
the territorial scoping provisions of the GDPR in the 
case of, Soriano v Forensic News LLC & Others1. The case 
derived from a libel action by a British businessman 
against six defendants, all domiciled in the USA, the 
first five of which were employed by the California-
based news site, Forensic News, on which allegedly 
defamatory material regarding the claimant had been 
published. 
 
The claimant alleged that the first five defendants had 
misused his private information in respect of eight 
publications and social media posts, and that they had 
breached data protection obligations owed to him. 
The basis of this claim, and a point on which the 
claimant was cross-appealing the lower court’s deci-
sion, was that he had an arguable case (i.e. one capa-
ble of resisting summary judgment) as to the 
extra-territorial application of English data protection 
law under Article 3 GDPR.  
For the sake of clarity, Article 3 of the UK GDPR, is 
set out as below. We note that there is an equivalent 
provision under Article 3 of the EU GDPR. 
 
1. This Regulation applies to the processing of per-
sonal data in the context of the activities of an estab-
lishment of a controller or a processor in the United 
Kingdom, regardless of whether the processing takes 
place in the United Kingdom or not. 
 
2. This Regulation applies to the relevant processing 
of personal data of data subjects who are in the United 
Kingdom by a controller or processor not established 
in the United Kingdom where the processing activities 
are related to: 
1.the offering of goods or services, irrespective of 
whether a payment of the data subject is required, to 
such data subjects in the United Kingdom; or  
2. the monitoring of their behaviour as far as their          
behaviour takes place within the United Kingdom. 
 
3. This Regulation applies to the processing of per-
sonal data by a controller not established in the United 
Kingdom, but in a place where domestic law applies 
by virtue of public international law. 
 
In his judgment on this appeal, Warby J needed to 
decide whether there was an arguable case that            
defendants 1-5 were ‘established in the UK or EU.’ 
This meant establishing whether there had been any 
real and effective activity - even minimal activity -          
exercised through stable arrangements. On this point, 
Warby J held that ‘Patreon’ subscriptions to the         
defendants’ news site were solicited from the UK and 
arguably constituted a stable arrangement. 

Secondly, the Court of Appeal had to decide whether, in 
relation to Article 3(2), there was an arguable case that 
the defendants’ processing of personal data for the pur-
pose of journalism was related to the offering of goods 
or services within the UK or EU. Again, Warby J held 
that there was an arguable case that the Forensic News 
website offered a service to readers in the UK or EU that 
was related to their processing of personal data. 
 
Lastly, the court decided whether there was an ar-
guable case that the processing of personal data was 
related to monitoring of behaviour within the UK or 
EU. Once more, Warby J held that yes, an arguable 
case did exist to support this proposition. 
 
From a data protection and data risk perspective, this 
case has proven to be significant in so far as it             
addresses the potential extra-territorial application 
of the GDPR. On the basis of this judgment, those 
based outside the UK or EU, but offering paid          
subscriber or free services via a website, including 
journalism, may find themselves caught by GDPR 
data protection obligations.  
References 
1[2021] EWCA Civ 1952  
www.dacbeachcroft.com
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Forensic Pathology and Injury 
Causation: Medical vs Forensic 
Interpretation of Injuries
Although a forensic pathologist’s role is typically             
associated with establishing cause of death, their           
expertise also extends to commentary upon the             
nature of injury causation in the living. They help to 
identify the degree of force used, whether injuries  
sustained are consistent with accounts and, when a  
defendant is charged with attempted murder,                
determining if the injury was caused with intention. 
 
Establishing cause of injury and death can be              
considered a two-man job as pathologists often rely 
upon medical evidence submitted by clinicians in the 
form of witness statements. However, the medical         
interpretation of injuries can vary in precision and 
complexity from a forensic pathologist’s explanation 
of how those same injuries occurred. 
 
Clinical Medical Evidence 
It is incredibly common for clinicians treating patients 
in the first instance to be asked for a professional state-
ment. In cases where a patient has sustained injuries 
and they are being treated, it is important to the in-
vestigation of how the injuries were sustained to get an 
initial assessment of what has happened and what is 
likely to be the outcome. We will also consider whether 
we are looking at a case of necessary arrest or whether 
it was simply an unfortunate accident. 
 
It is important to be aware that there is very little 
teaching in forensic pathology or medicolegal aspects 
of practicing as a doctor at undergraduate level. The 

majority of practicing doctors do not receive any  
training, experience or exposure to this aspect of the 
job unless they specifically choose to do it. 
 
Because of this, pathologists are often provided with 
pro-forma, “fill in the blanks” statements which talk 
about who the doctor is, when they saw the patient and 
quite often simply that their injuries are consistent with 
a claim of assault. In the current climate they are often 
provided as streamlined forensic reports (SFRs). As 
many people in the forensic setting are aware, it            
explicitly states that SFRs are not for use in court. 
 
It is incredibly helpful to pathologists when assessing 
witness statements when a doctor confirms their level 
of practice, i.e., a foundation year two doctor. For         
example, in cases where we are made aware that the 
report was not provided by a consultant, we know 
about the level of experience and expertise that this 
doctor has. 
 
But quite often pathologists simply don’t know. The 
doctor in question may have been a consultant vascu-
lar surgeon for twenty years, or they may have been 
on their first day of the job. We can of course search the 
Medical Register or the General Medical Council 
(GMC), both of which have an online record of all reg-
istered practitioners. If you have a GMC number or a 
full name you can look them up, but it is far easier if a 
doctor states what their experience level or expertise is. 
 

by Forensic Access 
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Because of this, the witness statement may not have 
been compiled by someone who knows the require-
ments for an opinion in court. This is particularly ev-
ident when a witness statement doesn’t provide a 
proper assessment. For example, it could contain 
claims that the injuries observed are consistent with 
the reported incident. In the mind of a forensic 
pathologist, to say that injuries are consistent with a 
particular incident, that is an opinion expressed. 
Therefore, the statement should include all the pro-
visos that are required for an expert statement. If that 
is the evidence that is being provided to a jury, these 
claims cannot go unchallenged. Otherwise, the jury 
would think that is a very strong and robust statement 
regarding the incident. 
 
The Istanbul Protocol 
This is an indicator of the degree of certainty with 
which an opinion is expressed. Pathologists rely         
heavily upon this when assessing injury causation. 
 
There are certain terminologies expressed within the 
protocol that can prove helpful to forensic patholo-
gists. One of those that our pathologists often en-
counter is ‘consistent with’. In the Istanbul protocol, 
this means that the lesion could have been caused by 
the mechanism/pathology described, but it is non-       
specific and there are many other possible causes. 
 
For example, a footwear mark on the chest would be 
considered a specific injury. A black eye is not a specific 
injury – it could be caused by direct blow, falling, a 
forehead injury with blood trickling down under the 
skin into the eye socket, or by a fracture to the orbital 
roof. There are a multitude of possibilities that could 
explain how this injury was sustained. 
 
When looking at a number of individual injuries          
collectively, pathologists gain a sense of the totality of 
what they can see. Each of the individual elements 
alone are consistent with a cause of death, but when 
looking at them all together they are far more than 
merely consistent with – they are indicative of. While 
individual features may be non-specific and have 
many possible causes, one of the things that is impor-
tant for a forensic pathologist to do is to consider them 
collectively and look at the pattern and context. 
 
When it comes to evidence from clinicians, if tests un-
dertaken or the treatment chosen is up for question, 
you need the opinion of an expert in that field. By way 
of example, it is impossible for a forensic pathologist to 
undertake clotting tests on a deceased individual. You 
cannot look at the blood and determine how effective 
that person’s clotting was or wasn’t. However, if you 
have results from when that person was alive, a 
haemotologist might be very useful in assessing 
whether there was a clotting problem – and indeed 
what the cause of that problem was. 
 
Take the case of a stabbing, for example. If you want 
to know the specific dynamics about how a stabbing 
occurred, a pathologist is the person who will answer 
that… and hopefully answer it very effectively. If you 
want to know whether the stab wound could have 
been treated, whether it was treated too slowly or 

whether it was treated in the right way, ask a trauma 
surgeon. 
 
One of our forensic pathologists recently received a 
statement from a clinician in an attempted murder 
case. The clinician attested that the stab wound had 
reached the spine. If the knife had reached the spine, 
it would certainly have been forceful enough to pen-
etrate the skin and pass through the body onwards to 
the back. If it penetrated the solid bone of the spine, 
this tells us crucial information about the amount of 
force involved. 
 
Our pathologist asked the police to go back to the        
surgeon to find out whether there was injury to the 
spine itself. The response from the surgeon was that 
this doesn’t tell you anything about force as it’s not a 
blunt impact. While it may not give anything away to 
a clinician about force, it does however inform a  
forensic pathologist about the level of force involved. 
 
In this case, the person who had been stabbed            
survived their injury, but the only reason they survived 
it was because of the surgeon’s efforts to treat the per-
son’s injury. Therefore, we deferred entirely to the 
clinician on this aspect of the case. But a forensic 
pathologists’ role and interpretation is a different one. 
 
Clinical vs Forensic Documentation 
The other thing to bear in mind with clinical          
documentation is that it is often done, as can be              
entirely understood, in a bit of a rush. 
 
If a doctor is presented with a stab wound to the chest 
then measuring it, putting a scale on it, looking at the 
size of the stab wound on the surface and how long it 
may be with the edges held together (which may give 
you a different interpretation of the size of the blade) 
is far less important than making sure that it hasn’t 
struck a very large blood vessel and that the patient 
isn’t going to die in front of them. 
 
A pathologist does not expect a doctor in A&E to          
undertake a forensic level of documentation and in-
terpretation of the injuries present. It is the clinician’s 
role to assess them, to look at the injuries most likely 
to have serious adverse outcomes and treat them            
accordingly in an appropriate time. 
 
A forensic pathologist has more time to look at the 
photographs, to expand them and to undertake thor-
ough examination with regards to the placement and 
severity of the injuries. They will then form a view as 
to what events are likely to have transpired to form 
those injuries. 
 
Forensic Pathology Expertise 
Forensic Access works with some of the UK’s most  
experienced Home Office Pathologists, as well as  
offering the complete range of experts for more  
specialist cases. 
 
To find out more about the forensic services that we 
offer, please telephone 01235 774870 to speak with a 
member of our team, or fill-in our online contact form. 
www.forensic-access.co.uk 
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The Met is Investing £11  
Million in Digital Forensics

An extra 100 specially trained digital forensic                 
examiners will increase the Met’s capacity to access all 
digital devices on every Basic Command Unit (BCU) 
across London, speeding up the process for                    
examination and analysis of the device. 
 
Over the next three years, the investment will provide 
an enhanced operational service to officers on three 
levels. 
 
- The first is an increase in the number of ‘self-serve’ 
kiosks where officers trained in basic skills can down-
load and secure vital evidence. There are currently 93 
kiosks across 39 police buildings already in place; the 
extra money will see this uplift to 125. As the technol-
ogy is easily accessible to officers, it means the 
turnaround time for capturing the material is much 
quicker, and so we can return it to the victim sooner. 
Digital forensic examiners provide technical support 
to officers, and will train and offer refresher training 
to 240 officers a year on how to use the kiosk. 3,000         
officers have already been trained since 2016. 
 
- Level two are the locally placed digital hubs where 
the forensic examiners work from, to provide en-
hanced support to officers in extracting evidence from 
a range of digital devices from different vendors in-
cluding laptops, gaming devices, vehicle systems, even 
pacemakers and fitness trackers. There are currently 
eight hubs across the Met, this will be enhanced to 12 
which means this ‘one stop’ shop of highly technical 
and experienced examiners are accessible on the front 
line right across London, to assist in supporting in-
vestigators and allowing them to focus on other               
aspects of their inquiry. 
 
- The last is the continual development of skills, and 
investment in equipment in our centre of excellence 
‘Laboratory Services’, where technically challenging 
audio and video cases, device repairs and extractions 
are required using expert and bespoke methods to 
tackle the most complex investigation of the devices. 
With digital forensics constantly changing, it is vital 
that we are up to date and even ahead of the crimi-
nals, in terms of advancements in technology. 
 
Commissioner Cressida Dick, said: “Extra staff and  in-
vestment in the most modern and advanced technology and 
techniques will greatly enable front line officers to deal with vi-
olent crime. We are bringing the technology out to staff across 
London, which will mean a more efficient service for victims, 
and faster results.     

“Most crimes, including rape and child abuse and          
exploitation investigations, rely upon our expertise in           
handling, and interrogating the data from the devices. 
“It is vital that we maximise the use of, and develop our           
technology, so that we are the best we can be in this fast            
moving environment.  
“This investment will allow us to maximise the potential of dig-
ital forensics, helping us to catch more criminals, speed up in-
vestigations, build more successful criminal investigations, 
reassure victims and increase confidence in the justice  process.” 
 
+ In 2020/21, 32,000 mobile devices were processed 
by officers via the kiosks, with over 6,500 complex case 
submissions made to the MPS labs consisting of 11,600 
mobile phones and other devices, each holding a huge 
amount of data and requiring a range of examination 
and extraction techniques which now take longer to 
deal with; 53 per cent of cases were sexual and vio-
lence offences which are often very complex, with 
many requiring more advanced detailed work and 
analysis completed by digital specialist technicians.

The Met is investing £11 million in digital forensics to help front line  
officers tackle and investigate serious crime, more effectively and efficiently  
for victims.
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Does Using the ‘Sarah Everard 
Defence’ Provide a Defence to 
the Charge of Assaulting an 
Emergency Worker?

Police commissioner, Philip Allott, said to the BBC 
Radio that women “first of all, need to be streetwise 
about when they can be arrested and when they can’t 
be arrested. She should never have been arrested and 
submitted to that,” he told BBC Radio York. 
 
The police’s initial advice, if approached by a lone 
man stating he was a police officer, included to shout 
out to a passerby, run into a house, knock on a door, 
wave a bus down.  
So the question I pose in this article is: “Does using 
the ‘Sarah Everard defence’ provide a defence to the 
charge of assaulting an emergency worker and/or can 
it be abused and used by offenders?”  
In the aftermath of the kidnap, rape and murder the 
public were openly encouraged to challenge people 
presenting as police officers, and not to hesitate to 
question the legitimacy of any arrest and not to             
hesitate to run for help.   
Would the police accept an explanation that the           
resisting arrest was purely so the person could run to 
a bus or a nearby house for a witness? 
 
Does this mean police officers have to accept being 
assaulted? 
The Assaults on Emergency Workers (Offences) Act 
2018. Where a common assault or battery is commit-
ted against an emergency worker acting in the exer-
cise of the functions as an emergency worker (s.1 (1) of 
the 2018 Act) it is triable either way and carries a max-
imum sentence of 12 months' imprisonment and/or 
an unlimited fine. Any person who resists or wilfully 
obstructs a constable in the execution of their duty 
shall be guilty of an offence s.89 of the Police Act 1996. 
Assault with intent to resist arrest - s.38 Offences 
Against the Persons Act 1861 - carries a maximum of 
2 years’ imprisonment. Prosecution of this offence re-
quires evidence of the defendant’s intention to resist 
arrest when committing an assault.   
Scenario 1: A university male student is approached 
by two men who have a vehicle with them and iden-
tify themselves as plain clothes officers. It is 1am and 
he is walking back to student accommodation. The 
men state that the student fits the description of a sus-
pect who has been stealing from vehicles and they 
wish to search him. They state they are police officers. 

The student backs off from them putting his arms up 
stating he is aware of the Sarah Everard case and he 
wants proof that they are real police, and he wants a 
witness there. The men state that advice only applies 
to women and he is obstructing them in their duty 
and move towards him. They state they have the 
power to search him by force, as one of the men takes 
hold of his right upper arm. The student immediately 
panics and screams “Help!” several times and at-
tempts to pull away. Both men now take hold of the 
student and attempt to take him to the ground in 
prone (face down) position. The student continues to 
thrash his body in an attempt to break free and kicks 
out at the men, striking one of them to the shin. The 
men produce handcuffs and cuff him to the rear, 
whilst still in prone. The student is screaming for help 
and shouting “Rape”. He attempts to bite one of the 
men on the thigh, as they are all on the ground, and 
one man strikes him in response to this. Uniformed 
officers then appear and the student is picked up and 
placed in the rear of the marked police van. 
 
The student insists at police custody that he thought 
he was going to be abducted, raped and murdered by 
the plain clothes officers. He is charged to appear at 
court for assaulting an emergency worker. He is             
offered a caution to accept the offence.     
In this scenario the officers were real officers - but 
Wayne Couzens was also a real police officer. Does it 
matter that the student was male and not female? Was 
his use of force against the officers reasonable in the 
circumstances, and a legitimate defence to the charge?  
Scenario 2:  
A man approaches a woman in a car park. He is wear-
ing a lanyard with the words police embossed onto it. 
He informs her that he is arresting her on suspicion of 
drug dealing and requests she goes with him. She 
challenges him, and another member of the public 
passing by also challenges him, as it is only one week 
since the publicised Wayne Couzens sentencing. He 
runs off and the woman calls the police.   
Scenario 2 actually occurred at Barrow in Furness  
https://www.bbc.co.uk/news/uk-england-cumbria-58829818 
and the offender was convicted for impersonating a 
police officer and was jailed for 22 weeks. Scenario 1 
is based loosely on a real case. 

Sarah Everard was abducted, raped and murdered by a police officer -  
Wayne Couzens. He used his police warrant card and police handcuffs.  
He knew the language to use to make an arrest.
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The offence exists, but are we prepared for the            
public advice being used as a defence?  
As the offence also covers hospital workers are we           
educating all staff who have a right to use force about 
the impact of this case and national discussions?  
There is a joint agreement on offences against            
emergency workers between Her Majesty’s Prison and 
Probation Service (HMPPS), NHS England, the           
National Fire Chiefs Council (NFCC), the National Po-
lice Chiefs Council (NPCC) and the Crown Prosecu-
tion Service (CPS).   
The 2018 Act provides that those whose roles relate 
to “police purposes” and “the provision of NHS health 
services” may be covered, and that those whose job 
may not be that of an emergency worker but who 
come to be engaged in support of emergency roles 
may also be covered. A person therefore is acting in 
the exercise of the functions as such a worker if they 
are exercising the functions of the roles described. 
 
The Police or the CPS will make the decision as to 
whether a prosecution is to follow. The police may do 
so for cases that can only be heard in the Magistrates’ 
Court or cases which are an anticipated guilty plea and 
are likely to be sentenced there; the CPS must do so 
for cases that are hate crimes or are likely to be heard 
in the Crown Court or can only be heard in the Crown 
Court. Referring a crime to the police does not auto-
matically mean that a full police investigation will take 
place or that the CPS will be consulted and a criminal 
prosecution take place. Further investigation should 
consider the victim’s wishes. In general, the more           
serious the circumstances, the more likely it is an             
investigation will commence automatically. 

Emergency workers are defined at s.3(1) of the 2018 
Act as a: 
• Constable;  
• Person (other than a constable) who has the powers 
of a constable or is otherwise employed for police        
purposes or is engaged to provide services for police 
purposes;  
• National Crime Agency officer;  
• Prison officer;  
• Person (other than a prison officer) employed or        
engaged to carry out functions in a custodial institu-
tion of a corresponding kind to those carried out by a 
prison officer;  
• Prisoner custody officer, so far as relating to the          
exercise of escort functions;  
• Custody officer, so far as relating to the exercise of  
escort functions;  
• Person employed for the purposes of providing,         
or engaged to provide, fire services or fire and rescue 
services;  
• Person employed for the purposes of providing, or 
engaged to provide, search services or rescue services 
(or both);  
• Person employed for the purposes of providing, or 
engaged to provide NHS health services, or services in 
the support of the provision of NHS health services, 
and whose general activities in doing so involve face to 
face interaction with individuals receiving the services 
or with other members of the public. 
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It is immaterial for the purposes of subsection 
(1) whether the employment or engagement is paid 
or unpaid. 
 
Common assault and battery are offences under             
section 39(1) of the Criminal Justice Act 1988, and are 
summary only offences punishable with six months' 
imprisonment. Common assault is committed when a 
person does an act by which they intentionally or reck-
lessly cause another to apprehend the immediate ap-
plication of unlawful force. Battery is committed when 
a person intentionally or recklessly applies unlawful 
force to another. Section 1(1) of the 2018 Act, an Act 
which came into force on 18 November 2018, pro-
vides that where the offence of common assault or bat-
tery occurs in circumstances where it is committed 
against an emergency worker acting in the exercise of 
functions as such a worker, the offence is triable either 
way and carries an increased maximum term of            
imprisonment of 12 months. 
 
The CPS report that between November 2018 and 
2019, almost 20,000 offences were charged under the 
Assaults on Emergency Workers (Offences) Act – 
three-quarters of which were assault by beating. 90% 
were during arrests made by police. Violence perpe-
trated was wide-ranging and included kicking, punch-
ing, head-butting, slapping, spitting and biting. 
Ministry of Justice figures for 2018, based on the first 
cases to go through the courts, show a conviction rate 
of 90 per cent. 

Anyone using coronavirus to threaten emergency and 
essential workers faces serious criminal charges, the 
Director of Public Prosecutions reports. A man was 
sentenced for threatening to spit at police in Black-
burn who had asked him what he was doing out with 
two others after the Prime Minister’s announcement 
of stricter social distancing rules. A man was sentenced 
for three counts of assaulting an emergency worker 
after claiming to have coronavirus and directing 
coughs at Metropolitan Police officers arresting him 
for another offence. A woman was sentenced for spit-
ting at a hospital security guard and her saliva landed 
on his head and ear. She also scratched a porter who 
came to the security’s guard’s aid as she was removed 
from the premises. 
 
Several cases which I have been involved with over 
the last year are concerning this offence within police, 
prison and hospital settings. I am happy to discuss 
any instruction with legal teams, either defence or 
prosecution. 
 
Note: This is not provided as legal advice and each 
case should be considered based upon it’s own cir-
cumstances. This publication is intended for learning 
and development.  
Author 
Joanne Caffrey 
Expert Witness & Specialist Trainer. Total Train Ltd.
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     Dedicated Casework Managers providing end-to-end support to ensure that our peer-reviewed reports are  
     delivered on time and on budget 

      Direct access to our team of world class experts to help understanding and build an effective defence strategy 
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Contact: Debbie Rushton 
Tel: 01235 774870 
Email: science@forensic-access.co.uk  
Website: www.forensic-access.co.uk  
Forensic Access, Grove Business Park, Wantage, Oxfordshire, OX14 9FA 
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SPACs: On their way to the UK?

Nobody likes to miss out on what could be the next 
big thing. So when the Financial Conduct Authority 
(FCA) made substantial changes to its rulebook last 
year in order to attract a slice of the SPAC (special pur-
pose acquisition company) action, there were many 
who thought it could be a game changer. There was, 
after all, enough support for the move from those 
looking to sink money into SPACs.  
It was easy enough to see both the appeal of SPACs 
and the aims of those looking to see them become a 
possibility in the UK. Operating something like the 
institutional equivalent of a blank cheque, a SPAC is a 
company formed with the express purpose of raising 
money and then targeting an existing business for ac-
quisition. By 2021, SPACs were attracting ever higher 
levels of investment in the US, prompting envious 
glances from this side of the Atlantic. But fast forward 
to early 2022 and the UK has only seen one SPAC so 
far, with little sign of there being more in the pipeline.  
Bubble 
So did the SPAC bubble burst before it could land in 
the UK? This is doubtful. The obvious enthusiasm for 
SPACs has not evaporated - and it was never likely to 
take the form of a stampede the moment the FCA 
changed its rules. It could be argued that some of the 
UK’s regulations remain more rigid than those in 
other countries, but the rise of SPACs in the UK was 
always likely to gather momentum gradually rather 
than being a sprint that was over shortly after it began.   
Nobody was looking for that to happen and the FCA 
had stated that it wanted listing standards that would 
ensure the integrity of this new market. The regulator 
adopted a more accommodating stance. It dropped 
the requirement for shares of a listed company to be 
suspended when a reverse takeover becomes widely 
known about and reduced its proposed £200 million 
minimum for SPAC fundraising to £100 million (a fig-
ure which is similar to that in other countries seeking 
SPAC investment). But it also protected investors by 
giving them rights to redeem funds and introduced 
limits on how long a SPAC would have to complete a 
deal. The FCA may have wanted a well-managed gold 
rush, but it did not want to see the City become a 
SPAC-filled wild west.   
While London has not yet become a magnet for 
SPACs, it is certainly now as appealing as many of its 
potential rivals. Those looking to become heavily in-
volved in SPACs may find UK law, accounting stan-
dards and the initial public offering process here less 
onerous than in the US. The UK’s restrictions on what 
a SPAC’s creators and its initial, major investors can 
do may also be more attractive to other investors. Any 
would-be investor in, or creator of, a SPAC will look 
closely at the UK in order to determine whether it is 
the best place to do this type of business.  

Environment 
The FCA has done what it believes was necessary to 
compete with European and US markets to attract 
SPACS and offer the right environment for them to 
flourish, while also protecting investors. Only time will 
tell if it has gone about this in the right way – or at least 
in a way that is attractive to those whose SPAC money 
it is looking to lure to these shores. Which is why it 
would be both premature and wrong to say that the 
great UK SPAC experiment has already failed   
The UK is still an international hub for financial mar-
kets. It is now a hub that has set out its SPACs stall. We 
are now in a period where what is on that stall is being 
assessed by those who are considering if, when and 
where they should conduct SPAC activities.   
While there have been plenty of headlines in the past 
year or two about SPAC activity in the US, it could be 
some time before such things become regular occur-
rences here. The takeovers that emphasise the value 
of particular SPACs and the success of a country in at-
tracting such business do not happen overnight. The 
FCA and those it regulates may already be looking ea-
gerly for the first signs of a new, SPAC-inspired finan-
cial dawn. And there is little to suggest that it will not 
come. It could, however, be some time before we 
know for certain whether that dawn is a real or false 
one.

Syed Rahman of financial crime specialists Rahman Ravelli assesses the likelihood 
of the UK attracting special purpose acquisition companies (SPACs).

         Ethos Forensics provides:  
        v Forensic consultation in relation to DNA and  

body fluids evidence 
 

        v    Interpretation of blood pattern analysis evidence 
 
        v    Expert witness services 
 
        v    Urgent responses and reporting within 5  
              working days, if required 
 
        v    Forensic training for police customers, forensic  

scientists or other interested parties (Bespoke 
courses can be arranged) 

 
        v    Auditing and quality systems consultancy to  

ISO 17025 
 
 
       Contact, Consultant Forensic Scientist 

Sue Carney   
MPhil, BSc (Hons), MCSFS, ChFP (Biology) 
Telephone +44 7796 546 224 
Email: sue.carney@ethosforensics.com 
Website: www.ethosforensics.com 
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Audio Video Forensics Ltd. 
Are specialists in audio and  
imagery evidence.  
We have worked with International 
Law firms, the International  
Chamber of Commerce, UK and  
European Police agencies &  
Military clients for over 26 years  
as an enhancement bureau and in 
expert witness capacity in court.  
Cases at crown court & Old Bailey 
include the Rhys Jones and Milly 
Dowler murder enquiries and the 
Glasgow bin lorry enquiry.

Tel:  +44 (0) 7714 245 303 

Email: mail@audiovideoforensics.com 
Website: www.audiovideoforensics.com 

l  N.A.S.A. designed ‘Video Analyst’ enhancement system. 

l  Litigation /accident enquiries. Fatal accident enquiries. 

l  Unsurpassed Audio enhancement 

l  Transcription & subtitling for court presentations. 

l  Clothing/ object /vehicle comparisons 

l  Analysis for signs of editing. 

l  CCTV to annotated Photographs/ slow motion 

l  Tracking (circling) of persons in CCTV footage 

l   Stabilising of shaky video.
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Dr. Brett Lockyer Unpicks  
the Forensic Pathology Behind 
Strangulation and Suicide 

As part of the Listening to the Dead podcast series 
with best-selling author Lynda La Plante and CSI Cass 
Sutherland, Forensic Access’ Pathologist Dr. Brett 
Lockyer discusses the telltale signs between strangu-
lation and hanging during a post-mortem, and where 
best to look for evidence when a suicide is not what it 
seems. 
 
How prevalent are cases of strangulation in your 
work today? 
“The most common form of homicide we receive is 
stabbing, which is extremely prevalent in cases in-
volving female victims. Aside from stabbing, the sec-
ond most common form of homicide involving female 
victims is strangulation or neck compression. Person-
ally, I would deal with around four or five cases of 
neck compression per year. So we don’t get them that 
often, but they do occur. 
 
Are there instances where it’s difficult for you to tell 
whether the cause of death is strangulation? 
“With strangulation, it can be quite difficult to estab-
lish cause of death, especially if there have been other 
forms of injury caused. For example, let’s take some-
one who’s been assaulted, but there’s also an element 
of strangulation in the case. It’s very difficult to know 
where the strangulation fits in.   
 
There are signs we look out for, such as markings 
around the neck, fractures to the voice box or frac-
tures to the bone at the top of the neck, called the 
hyoid bone. There are also petechial haemorrhages 
to look out for, otherwise called pinpoint haemor-
rhages. They can indicate that there has been pres-
sure applied to the neck, however they don’t indicate 
that the haemorrhage itself is the cause of death since 
they can occur in other scenarios not related to neck 
compression. 

It’s also important to look at the scene, look at what 
other findings you have and run some tests and anal-
ysis. After that you are then in a position to consider 
whether or not strangulation has taken place. It can be 
quite straightforward if there’s no other cause of death 
or form of assault present. But when someone has 
been subjected to various forms of assault, that’s where 
it becomes more difficult. 
 
What sort of evidence are you looking for during the 
post-mortem that can tell you whether it’s a case of 
strangulation with hands, ligature or hanging? 
“The neck is the most significant part of the body to be 
examined. What we look for in a case of neck com-
pression would be any markings on the neck, bruises 
mostly. If someone’s been strangled with someone 
else’s hands, i.e. if someone had their hands around 
the neck, then we look for what’s called discoid 
bruises, which are bruises caused by fingertips. If 
someone has been strangled through a neck hold, 
where the victim has had their neck placed in the fold 
of someone’s arm, you don’t always see anything           
externally. 
 
In ligature strangulation and in hanging, the most sig-
nificant finding is the mark left by ligature itself. We’d 
see that either as a straight line across the neck in a 
ligature strangulation, or in a hanging case as a mark 
which then rises to a point because of the suspension. 
There are also other things to look out for as well, such 
as scratch marks or any damage to the fingernails of 
the victims. 
 
In a ligature strangulation you may see scratch marks 
around the ligature, where the victim has tried to            
remove the ligature from the neck, and their finger-
nails could have been damaged as a consequence of 
frantically trying to remove it. 
 

by Forensic Access 
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What about internal markings? Is there anything you 
can look out for there? 
Internally, we have to start with a bloodless field. The 
first thing we’d do is drain the neck of any blood. We 
do this internal inspection of the neck as the last stage 
of the post-mortem examination, once all of the or-
gans of the chest and the brain have been removed. 
Once you reflect the skin, you’re looking for bruises 
within the deep muscles of the neck. 
 
“If you do find lots of deep bruises, which raises             
suspicion about neck compression especially in cases 
where there are no external markings, the next stage 
is to examine the larynx, which forms part of the 
Adam’s Apple. Above that, there’s a bone called the 
hyoid bone, which is quite high in the neck. We look 
to see if there’s any injuries to those structures. If there 
are, that would further support that there has been a 
crushing mechanism to the neck. As we say in foren-
sic pathology, the findings would support that fatal 
compression to the neck has been applied. 
 
How important is it to see the weapon that has been 
used in the assault? 
“Incredibly important, however I don’t like to go in 
knowing what type of weapon has been used. I like to 
come up with that suggestion at the end of the post-
mortem, rather than being led through the post-
mortem with the instrument in mind and making the 
injuries fit the weapon. I actually insist that I’m not in-
formed of what weapons may have been used in a case 
until after the post-mortem examination. 
 
The same thing is true of ligatures, since ligatures can 
also have patterns to them. Especially in hanging 
cases, it’s very important for the pathologist to see the 
ligature, because you’re not trying to establish the 
cause of death which is sometimes quite obvious; the 
cause of death is undisputedly hanging. What you’re 
trying to do is ensure that it is a hanging case, and it’s 
not a strangulation that’s been disguised as a hanging. 
 
Therefore, it’s really important to see the ligature. If 
the ligature hasn’t arrived at the mortuary with the 
deceased, it’s important for the pathologist to insist 
that the ligature is made available, so that the mark on 
the neck can be compared to that of the ligature. 
 
What can the ligature itself tell you? 
“It is really important for the Forensic Pathologist to 
examine the ligature and see not only how the liga-
ture has been wrapped around the neck, but also the 
type of knot which may have been used. 
 
In hangings, the deceased will have often used a          
simple knot or a slipknot. But slipknots are quite com-
plex, and in the case of a ligature strangulation it’s un-
likely that the perpetrator will have had time to form 
a slipknot. So the majority of the time, in hanging 
cases, simple knots are often used. The knot itself is 
very important because often it will contain DNA from 
the person who has tied the knot. 
 
What we will do is be sure not to disturb the knot. We 
will try to cut the ligature away from the knot itself. 

This preserves both the knot which has been formed 
and preserves any DNA which has been caught up in 
that knot, such as skin cells and hair fibres.  
What about people who survive or are in hospital? 
Do you get called to many of these cases? 
“Despite what you see on television, we’re also involved 
in living cases as well. If I don’t see strangulation often 
in my practice, then you can guarantee that a hospital 
doctor sees it even less. You need an expert really to go 
in and assess those cases. For example, you wouldn’t go 
and see a gastroenterologist if you had a problem with 
your toe. The best thing to do is go to the expert who 
deals with those things on a regular basis.  
I do work with both the living and the deceased, which 
contradicts the common conceptions about what a 
Forensic Pathologist does”. 

Forensic Pathology Services 
Forensic Access works with some of the UK’s most            
experienced Home Office-registered Pathologists as well 
as offering the complete range of experts for the more 
specialist cases. Our services include: 
Post-mortems and second post-mortems 
Reviewing post-mortem reports 
Neuropathology and other specialist services 
Injury Causation  
To find out more about our Forensic services, or for a free 
consultation and quote, fill-in our online contact form or 
Tel: +44 (0)1235 774870 
www.forensic-access.co.uk 
Listen to the podcast here: 
https://podcasts.apple.com/gb/podcast/listening-to-the-dead-
forensics-uncovered/id1497562299

OGT Forensic Ltd 
Dr John Douse 
(BA, MA, D.Phil (Oxford), FRSC, FCSFS, F ChromSoc, MEWI, MIExpE) 
Independent Forensic 
Expert Witness Services 

 OGT Forensic Ltd provides Forensic Chemistry  
expert witness services to solicitors and private  
companies, including provision of laboratory analysis, in the following fields:  
• TOXICOLOGY (Including Insulin, Alcohol and Ricin) 
• DRUGS (Including New Psychoactive Substances) 
• EXPLOSIVES (Including practical experience in IEDS) 
• INCENDIARIES (Including pyrotechnics and fireworks) 
• GUNSHOT RESIDUE (Including Organic Residue) 
• DNA TRACES (Including significance, transfer and QC) 
• FORENSIC CHEMISTRY (Including Chemical Weapons, Illegal Labs, 
    Counterfeit drugs, Security Dyes, accelerants).  
We have unrivalled expertise and in house experience,involving  
pioneering research, casework and court experience in these fields. 
Legal Aid work and enquiries from Solicitors, Companies and Private  
Individuals are welcome.  
 Tel: 07766 286 001 

E-mail: drjohndouse2@btinternet.com 
Web:www.forensic-expert.org 

OGT Forensic Ltd - PO Box 711, Taunton, Somerset TA4 4ZN 
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We offer a range of consulting services, all designed to help with specific and  
complex issues that require expert knoweldge and opinion. 

 
James Clery has been providing forensic reports and testimony since 1997.  

Having worked around the world at court reporting level he is able to provide an  
expert approach to any situation requiring expert opinion on forensic biology including 

DNA, paternity, complex statistics (e.g. 3 person DNA mixtures),  
bloodstain pattern interpretation, scene of crime processing including sampling  

and scenario assessment. He is well regarded and able to put complex issues to the 
court to assist in its understanding of crucial issues important to your case. 

 
Phone: 01179 05 1179  Mobile: 079 9935 9147 

E-mail: forensic@clery.co.uk  Website: www.clery.co.uk 
Unity Centre, 7 Unity Street, Bristol, BS1 5HH 

 
Every case and request is unique and a bespoke solution is applied. 
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Colin Todd Recognised for his Fire  
Expertise as he Receives an MBE

In October, he was awarded the prestigious Margaret 
Law Award by The Society of Fire Protection Engi-
neers, an international body representing fire engi-
neers across the world.  This award is named in 
honour of the outstanding achievements of Margaret 
Law, a pioneer in the fields of fire safety science and 
fire protection engineering.    
The award is bestowed annually on an individual who 
has pioneered advancements associated with the en-
gineering fire safety of the built environment.  This 
reflects Colin’s 46 years in the field of fire safety, dur-
ing which he has been responsible for advancement of 
fire safety codes and standards, including new con-
cepts to enhance the fire safety of disabled people.  
This award is endowed by Arup Americas resulting in 
an honorarium, which Colin is donating to a project, 
which he is currently undertaking in his own time, un-
paid, on development of a novel concept that he has 
developed for identifying the presence of disabled 
people in blocks of flats, so that they can be rescued by 
the fire and rescue service in the event of fire.  The 
cost of developing software by specialists, Call Systems 
Technology, and the installation of two trial systems, is 
also being funded by Scottish Government, the Scot-
tish Fire and Rescue Service, the Fire Industry Asso-
ciation, British Approvals for Fire Equipment, the Fire 
Service Research and Training Trust and Aico Ltd.   
 
In November, he received an MBE from Princess 
Anne at Windsor Castle, which reflected his particular 
endeavours in relation to domestic fire safety, includ-
ing fire safety for vulnerable people.  His receipt of 
the award had been delayed as a result of COVID, fol-
lowing the award in the 2019 New Year’s Honours 
List.   
 
Also, in November, he was elected as a Fellow of the 
Institute of Fire Safety Managers, adding to his           
existing Fellowship of the Institution of Fire Engi-
neers, the Institute of Physics, the Institution of Engi-
neering and Technology and the Chartered 
Association of Building Engineers.   
 
After graduating in Physics in 1974, Colin was one of 
the four students, who undertook the first ever higher 
education in fire safety engineering in the UK, com-
prising a Master’s degree at Edinburgh University.  
Inspired by the University’s Professor of Fire                 
Engineering, David Rasbash, throughout his 46 year 
career, he has devoted much of his time to professional 

body work, particularly in relation to the establish-
ment of fire safety engineering as a legitimate,           
specialist branch of engineering, of equivalent status to 
the traditional engineering professions, such as          
electrical engineering and mechanical engineering.   
 
In this connection, he was instrumental in achieving   
licensed body status for the Institution of Fire Engi-
neers by the Engineering Council, so that fire safety         
engineers can now be registered as Engineering          
Technicians, Incorporated Engineers and Chartered 
Engineers.  Colin, himself, is a Chartered Engineer,              
a Chartered Building Engineer and a Chartered         
Physicist.   
 
In addition to running his consulting practice, C.S. 
Todd and Associates, which he established in 1982, 
Colin also devotes considerable amounts of time to 
work on professional body and trade association com-
mittees and working groups, and technical commit-
tees of the British Standards Institution.  In 2014, he 
was awarded a Distinguished Service Certificate by 
BSI for valuable contributions to the development of 
British, European and International standards.  
 
Under his leadership, the well-established culture of 
the practice is to devote resources and time voluntar-
ily and without commercial gain to contribute to the 
fire safety profession and any bodies that would ben-
efit from the assistance and expertise of the C.S. Todd 
and Associates’ consultancy team.  
 
For several years running, Colin was voted by his 
peers as one of the most influential people in fire 
safety, having been voted as number one in the top 
ten influential people in 2017.  Those nominating Colin 
for this award referred to his work on standards and 
expert witness work, with accolades that described him 
as the “most knowledgeable, approachable and, most 
importantly, jargon-free specialist”, with whom the 
nominator had ever worked, while another nominator 
noted that Colin’s “knowledge spans every corner of 
fire safety regulation and has undoubtedly improved 
the safety of the British workplace”.   
 
Following the Grenfell Tower fire in 2017, a great deal 
of Colin’s time has been taken up with work on Gov-
ernment and other committees, both in England and 
Scotland, making a major contribution to the efforts of 
the fire safety sector and Government to ensure that 
such a tragedy never occurs again. His ideas in this re-
spect resulted in changes to the measures required 

The latter part of 2021 brought about notable recognition  
for one of the Register’s longstanding experts, Colin Todd, 
an expert in fire safety, fire risk assessment and fire  
safety legislation.   
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under building regulations in Scotland, some of which           
have been subsequently adopted by the relevant        
Government departments in England. 
 
Within the legal and fire safety professions, Colin is 
well-known for his work as an expert witness, having 
produced his first expert witness report for a civil case 
in the pre-Woolf era of 1988.  Since then he has pre-
pared expert reports for over 120 cases involving 
prosecution, determinations by the Secretary of State 
or appeals against Notices, many of these in the last 
15 years, following the reform of fire safety legislation 
in 2006.   
 
Many of the cases with which Colin has been involved 
are the highest profile in modern fire safety history, 
including two cases, which remain as having attracted 
the highest fines or sentences in the history of fire 
safety legislation.  Following a fire at a care home in 
Lanarkshire in 2004, which resulted in the largest 
number of fatalities (14) between the King’s Cross fire 
in 1987 and the Grenfell Tower fire in 2017, Colin was 
a Crown expert witness in the Fatal Accident Inquiry 
into the deaths.  The Sheriff Principal commended 
Colin’s recommendations prepared for the Inquiry to 
Scottish Ministers, which led to changes in the build-
ing regulations and certain enforcement issues in Scot-
land, as well as changes to the British Standard on fire 
alarm systems.   
 
Colin is currently instructed as an expert witness in 
the Grenfell Tower Public Inquiry.  
www.cstodd.co.uk 

Above Colin receiving his MBE
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Current Methodologies  
When Examining Paint

In my role as Guest Lecturer at Kings College             
London, I was asked to talk to forensic scientists from 
Kazakhstan who were here to learn about the differ-
ing approaches within the countries. The issues they 
were interested in were; the expected training of the 
forensic paint examiner, required/expected accredi-
tation, regulations that govern the role, current 
methodologies, novel techniques that are currently 
being developed or have been developed and new 
trends or issues that are affecting the discipline.           
Finishing with a few examples and case studies. 
 
I explained that an expert witness can appear for the 
prosecution or the defence in criminal law or in civil 
litigation the plaintiff or defendant, as their duty is to 
the court and not to any one party. I showed them an 
example of the Court Declaration that should accom-
pany any report, with the most important wording 
highlighted 
 
I understand that my overriding duty is to the Court, both in 
preparing reports and in giving oral evidence. I have com-
plied and will continue to comply with that duty. 
 
Be accurate and complete 
 
I have drawn to the attention of the Court all matters, of which 
I am aware, which might adversely affect my opinion. Where, 
in my view, there is a range of reasonable opinion, I have in-
dicated the extent of that range in the report.  
 
Current methodologies when examining paint 
Microscopy :- examination of paint flakes using stereo 
and digital microscopes, examination of each surface 
and in cross section, at different magnification which 
gives you different depth of field and with different 
lighting techniques. 
 
 

Comparison of structure, fracture mechanism, colour, 
defects, thickness and number of coats. 
 
Infra red spectrophotometry:- FTIR Identification of 
the type of paint for comparison purposes. 
 
Atomic Absorption Spectroscopy:- AAS Identification 
of the metals which make up the pigment in the paint 
X-Ray Diffraction:- using a Scanning electron micro-
scope to identify the elements in the paint. 
 
Case Studies 
1. Alleged Theft of Scaffold Poles 
Mr B had been charged with the theft of scaffold poles 
belonging to Crest Scaffolding from the site of an old 
hotel, and that he used the scaffolding on his own site 
which was directly to the rear where he was in the  
process of building a house.  
The site was visited on 15th March 2007 in the            
presence of Mr B and his solicitor.  
 
The construction was surrounded by scaffolding. The 
scaffold poles and brackets were galvanised steel con-
struction. The galvanising was badly oxidised and 
there was steel corrosion showing through in places 
indicating that the poles are quite old. All of the poles 
had paint on them, many were pink and also yellow. 
Some had blue paint on them also. The paint was old 
and degraded. Due to the oxidised nature of the gal-
vanising and the degraded nature of the paint it was 
not possible to identify if the paint contained the secu-
rity additive present in the security paint supplied to 
Crest Scaffolding. Solvent swabs were taken of the pink 
paint and samples of the paint were removed, for lab-
oratory analysis. The samples were from eight poles 
taken at random from around the site. A bracket was 
removed from the scaffolding in the basement area.  
 

by Brenda Peters,  
Consultant Scientist  
www.analysis-scientific.co.uk  
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Laboratory Investigation. 
A reference sample of the security paint used by Crest 
Scaffolding was supplied by GMP.  
The sample was labelled with a unique identifier. The 
paint had been applied to a piece of tin plate                 
nominally 3”x2”. 
 
Visual examination 
The colour was similar to RAL4003 Heather Violet, 
but analysis by colour computer indicated a failed 
match. The surface was rough with large particles 
raised above the surface of the paint. This is due to the 
security additive which is understood to be plastic par-
ticles about 250 microns in size. 
 
Microscopic examination 
At x 40 magnification with direct lighting the security 
particles shine in a reflective manner. 
 
Chemical analysis 
Solvent solubility: The reference sample was found to 
be partially soluble in MIBK (Methyl isobutyl               
ketone/4-Methyl pentan-2-one) but only slightly            
soluble in Chloroform. 
 
The solvent extracts were analysed by Fourier            
Transform Infra-red Spectrophotometry by Total         
Attenuated Reflectance using a germanium crystal. 
The resulting traces were compared with the paint 
samples taken from the scaffolding on the site. 
 
The samples taken from site were compared with the 
reference sample.  
Much of the scaffolding on Mr B’s had pink paint on 
it. At first sight it could be assumed that because the 
Crest security paint is pink, then the scaffolding must 
belong to Crest. 
 
Closer examination reveals that the colour is similar 
but is not a match. Although the paint on the scaffold 
poles is old and degraded and will have undergone 
some colour change from new.  
Due to the degraded nature of the paint and the        
oxidation of the galvanised substrate is wasn’t possi-
ble, on site, to determine if there was any of the secu-
rity additive present, although none appeared to be 
there. 
 
Many of the poles also have yellow paint on them and 
some have blue.  
The two pieces of scaffolding taken back to the lab 
were labelled as originally belonging to SBG.  
 
SBG hire scaffolding is colour coded with yellow and 
blue paint. Their contract hire scaffolding is colour 
coded pink. They sell off surplus ex hire scaffolding to 
contractors. 
 
Most of the scaffolding on the site was old showing ox-
idation of the galvanising and some corrosion of the 
steel substrate. The paint was also old and degraded. 
Microscopic analysis of the paint from the site showed 
no evidence of the security additive although this can 
be clearly seen in the reference sample. 
 
 

Chemical analysis showed that all the paint is based on 
alkyd resin as is the majority of solvent based decora-
tive paint sold. Alkyd resins vary from manufacturer to 
manufacturer dependent on the source. The infra red 
traces showed that all of the paint taken from site was 
from a similar source.  
 
The infra red traces from the reference sample show 
some differences indicating that it could have come 
from a different source. The results of the chemical 
analysis of the paint, and closer examination of the 
scaffolding revealing the age of the scaffolding and the 
fact that some of it is marked to indicate that it once be-
longed to SBG, creates significant doubt that the scaf-
folding actually belongs to Crest. 
 
Further Investigations 
The site was revisited on 24 July 2007, in the presence 
of two police officers, the manufacturer of the Security 
Paint, a representative from GLP Solicitors and Mr B. 
 
The paint manufacturer closely examined the paint 
on the majority of the scaffold poles and stated that 
the paint was too old to tell if it was his paint as the 
colour was very faded and he could not detect any of 
the security additive. 
 
He stated that the pigments used in the paint were quite 
specific and they contained Chromium, Molybdenum 
and Lead. Metals not normally permitted in paint. 
 
A sample of paint was removed from one of the scaf-
fold poles and it was agreed that it could be taken away 
for analysis by Brenda Peters.  
The paint was analysed and the results compared with 
the same analysis from the reference sample provided 
initially by GMP.  
Results   
Metals Mr B’s Site.         Reference Sample 
Chromium 300mg/kg 280mg/kg 
Lead 3100mg/kg 1300mg/kg 
Molybdenum 69mg/kg 46mg/kg 
  
The above analysis is consistent with a very commonly 
used pigment called Scarlet Chrome. It is readily avail-
able for use in industrial paints. The lead levels have 
been reduced in recent years. The lead levels in the 
paint from Mr B’s site indicate that the paint is about 
12 years old. This is consistent with the views ex-
pressed on site by the paint manufacturer, and Mr B’s 
statement that he purchased the scaffolding at          
Auction about twelve years ago.  
Case against Mr B dropped  
2. Keying of Cars 
A man was accused of “Keying” cars parked in the 
vicinity of his house. 
 
His front door key was taken in evidence and found to 
have red paint on it.  
A reference sample of paint was taken from one of the 
damaged cars which was red in colour.  
The prosecution’s case was that the paint on the key was 
the same colour as the paint from the damaged car. 
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No chemical analysis was done on the paint as the 
flakes were too small.  
The defence was that the defendant had painted his 
door red and he had used his key to take the lid off the 
paint.  
Instructed by the defence I visited the Forensic             
Science Laboratories and microscopically examined 
the paint flakes from the damaged vehicle which con-
sisted of white base coat, undercoat and top coat all 
firmly adhering to each other. Examination of the 
paint from the key showed only red paint with no un-
dercoat and top coat. No other colour of paint was 
found on the key even though some of the damaged 
cars were different in colour.  
It would have been impossible to significantly damage 
a car without removing base coat and undercoat and 
to damage a series of cars and only leave red paint on 
the key.  
Verdict Not Guilty 
 
3. Benefit fraud - a cautionary tale. 
A man was accused of Benefit Fraud that he had 
claimed Industrial Injury Benefit for after he fell at 
work carrying milk bottles, and glass had been re-
moved from his leg. The forensic report stated that 
the glass removed from his leg was not milk bottle 
glass, but container glass. It had a refractive index of 
1.5 and milk bottle glass has a refractive index of 1.45. 
None of the glass removed from the scene of the acci-
dent matched the glass removed from his leg.  
An open and shut case?  
Examination of the evidence by the defence’s expert 
revealed that glass picked up at the scene of the acci-
dent was infact random fragments collected one year 
after the incident. His place of work was a hospital, 
presumably the glass from the accident would have 
been swept up long before then. 
 

A milk bottle is a container. – Container glass is curved 
as opposed to window glass which is flat. 
 
Milk bottles are made from recycled glass and have a 
refractive index of 1.45-1.54 
 
And Finally  
Examination of the glass from his leg revealed it had 
Daisy Dairies written on it.  
Judges lawyers and juries do not have a scientific        
background, you have to be able to communicate in 
layman’s terms which are easily understood.  
Beware the “sins of omission”, most people believe 
that forensic evidence is indisputable and in past years 
it has been common practice to omit any evidence 
which does not “fit” the prosecution case.   
This is no longer considered acceptable and recently 
several case have had to be dropped because of non-
disclosure.   
Be aware that the defence also have forensic scientists 
who can and will dispute your evidence.  
Remember the highlighted sections in the Court         
Declaration  
Your overriding duty is to the court and not the         
Prosecution or the police.  
Be accurate and complete.  
Draw attention to all matters which might adversely 
affect the prosecution case. 
 
Author 
Brenda Peters is an analytical chemist and has been a 
consultant scientist for 40 years. She has been em-
ployed as an expert witness in commercial litigation 
and personal injury cases. She has acted as expert for 
the defence in criminal trials. She is an RAC appointed 
independent inspecting engineer for vehicle paint-
work and consultant to the Road Haulage Association. 
 Below, Brenda with Alvaro
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From Being in the Dock,  
to Taking the Stand
When I was splashing around in the Firth of Clyde as 
a kid, wearing an over-sized wetsuit (with a zip that 
did not fasten), a hood and boots, a weight belt that 
was tied with some rope and a leaky mask, little did I 
know it would one day lead to a career as a Commer-
cial Diver, never mind, a Diving Expert Witness. Here 
are some of the lessons I have learned over that pe-
riod, and why I find the profession so satisfying.  
Growing up on the west coast of Scotland, my big            
passion was the sea, fishing, and diving. From the age 
of 11, the best place to find me was studiously reading 
the US Navy Diving Manual in the local library, or 
at/in Troon Dock. Diving can be an expensive sport 
but, at that age, I was happy to beg and borrow what-
ever equipment I could and explore the murky 
depths of the harbour and dock. The passion became 
a career, when, in the 1980s, as a spotty 20-year-old, I 
trained as a commercial offshore diver at the Diving 
Training Centre in Fort William. 3 months later, I 
qualified on the Friday afternoon and started work at 
6am the next morning. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Fast forward four decades. I have never looked back 
or regretted my career choice, it has taken me all over 
the world. I often reflect on the events that brought 
me to where I am, and just how unpredictable life, 
and a career path, can be. As that kid splashing 
around in Troon Harbour, little did I know that my 
hobby would ultimately lead me to becoming a diving 
expert witness. 
 
There have been tough moments. As a 15- year-old, I 
recovered a young girl, a couple of years younger 
than myself, who had tragically drowned in a marina, 
I just happened to be there. I am not sure if it was the 
right time/wrong place, or a wrong time/right place 
scenario. Whichever, it is a sad and harrowing mem-
ory for all concerned. One that has stayed with me, 
and one I will never forget. Like many others starting 
their professional diving careers working for smaller 
diving companies at that time, my work often involved 
recovering others who had perished. 
 
When I had gained more commercial diving         
experience, I joined the offshore oil industry. From 
there, other doors opened. I worked as a commercial 
diving trainer at Fort William, a diving consultant to 
the worldwide diving industry, a mediator, a trainer, 
and an expert witness. Working with major legal firms 
and tier-one contracting companies, it is diving and 
maritime expert witness work that occupies most of 
my days now, 
 
Tips for the young Steve Garven 
If I had known that all of this was going to happen, it 
would have been good to have had a quiet word in 
the ear of the young Mr Garven, and offer some tips 
that might prove useful to him later in life. 
 
For instance, I certainly never thought that most of 
my working time would lead to so much reading and 
writing. If I had known that I would one day be swap-
ping my diving suit for a business suit, I would en-
courage him to pay much more attention to his 
English, Biology, Maths and Physics teachers. I would 
impress upon him, just how important the written, 
and spoken, word would become. 
 
While I was familiar with the motto ‘be prepared,’ it 
has taken on a lot more significance since becoming an 
expert witness. Like everyone else reading this article, 
I have learnt many lessons over the years, so another 
tip would be to read everything twice before putting 
pen to paper. In common with many other expert wit-
nesses, many cases that I get involved in tend to in-
volve someone who did not do that, or who chose to 
ignore what they had read. 
 

by Steve Garven. MEWI. MAE. 

A 3-diver saturation Diving Bell, with Hyperbaric  
Self-Propelled Lifeboat (SPHL) in the background
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A further useful tip to pass on would be that when 
drafting reports, it is important to be as succinct as pos-
sible. There are some who want to read War and 
Peace, but I would suggest that is not the case with the 
Judge in an expert’s report! This is where the judi-
cious use of appendices can come in handy. Also, I’ve 
learned how important ring binders can be, and that 
pens do not last nearly as long as they do when you 
work as a diver. 
 
Currency in a rapidly changing world 
Over the last two decades, I like to think that I have 
developed a reputation as a thoughtful, perceptive, 
and dependable, expert witness. I focus primarily on 
commercial Air and Saturation Diving, Maritime, 
ROVs and Subsea Operations. However, work has also 
expanded into Sports and Recreational Diving and 
the Charter Operators for the diving, fishing, sailing, 
and cruising industries. 
 
I believe that maintaining currency in a rapidly chang-
ing world is key for an expert witness. I remain highly 
active, retaining the certification to work offshore, 
while holding senior consultancy, Subject Matter Ex-
pert and Diving Technical Authority roles with many 
major operators, and participating in key industry 
workgroups, not only for onshore and offshore com-
panies, but in the area of the Expert Witness. I am on 
the membership committee of the Expert Witness In-
stitute (EWI). 
 
My experience is underpinned with accreditation and 
certified training from Bond Solon and The Academy 
of Experts in Civil Law and Procedure, Report          

Writing, Courtroom and Cross-Examination skills.           
I am a Law Society of Scotland registered Expert        
Witness, a CEDR internationally accredited mediator, 
a trained Accident/Incident Investigation Root Cause 
Specialist and have a wealth of experience in Expert 
Determination and Early Expert Evaluation. 
 
My networking with industry groups, my constant        
desire to learn and, the feedback I receive from clients 
bring me enormous satisfaction, I know it is the same 
with many other expert witnesses, who I talk to and 
share experiences with. 
 
I am also proud to be a Trustee, and Director, of The 
Clyde Maritime Trust which owns, and operates, The 
Tall Ship Glenlee, the only three-masted, Clyde-built 
sailing ship still afloat in the world. The 11-year-old 
version of me would probably be pretty pleased about 
that. Yet the message that I would most want to tell 
the young Mr Garven would be that, much as I en-
joyed diving, working as an expert witness is much 
more satisfying. 
  
What sort of expert witness cases do I work on? 
Here are three brief examples:  
Case Study 1 (Diving Case) 
Personal injury case – Defender’s Loss, Injury and 
Damages Claim. 
Instructions: review defender’s policies, procedures 
and risk assessments against diving regulations and 
best industry practice. Review voice recordings, DVDs, 
dive, saturation & bridge logbooks, weather forecasts, 
RECORD, defender’s manuals, witness statements 
and other associated documentation. 

Saturation diver hydraulically tightening pipeline flanges

Saturation Diver at Neles valve in the North Sea 
 

Saturation Diver preparing to remove Neles valve cap 

Best job in the world!
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Site Investigation: Attend vessel to witness recon-
struction.   
Case Study 2 (Diving Case) 
Fatality case – Pursuer’s Family’s Claim. 
Instructions: review planning, management, and su-
pervision of diving operation, management and su-
pervisory competency, audit reports and auditing 
procedures, suitability, sufficiency and certification of 
equipment, personnel certification, familiarisation and 
induction procedures, lifting operations, RECORD, 
DVDs, pictures albums, diving, LOLER, PUWER, 
regulations, operator’s and contractor’s industry best 
practice compliance, Diving manuals, lab and investi-
gation reports and associated documentation.  
Case Study 3 (Maritime Case) 
Personal injury case – Pursuer’s Personal Injury and 
Damages Claim 
Instructions: Review defender’s risk assessments for 
suitability and sufficiency. Provide format and identify 
control measures, mitigations, contents, and equip-
ment of a suitable and sufficient risk assessment. Re- 
view RECORD, vessel’s specifications, operational lim-
its, weather forecasts, witness statements, charts, Mer-
chant Shipping Regulations and Codes, PUWER and 
associated documentation. 
 
What do my clients say? 
“We instructed Steve as the pursuers’ expert in a re- 
cent diving fatality case. He displayed a very sound 
understanding of the relevant law teamed with a 
wealth of hands-on experience in the offshore indus-
try. He was instrumental in the ultimate success of a 
complicated case.”  
“Steve has been very helpful and responded profes-
sionally to all our requests for comment and response 
to the developments of the case (especially since it was 
a somewhat unusual case from a legal perspective). 
His expert knowledge of the diving industry, practi-
calities, technicalities and reality of diving operations 
would, in my opinion, be of great assistance to any 
case, be it pursuer or defender instructed.”  
“I would just like to take this opportunity of thanking 
you for your help and support and your able analysis 
of the technical aspects. It was also very useful and as-
sisted counsel in understanding the causes of the inci-
dent. We will certainly revert to you if we have a 
similar case in the future.” 
 
Steve can be contacted at:  
steve@diveexpertwitness.com  
www.diveexpertwitness.com

Inside diving bell

Let us do the searching if you  
require an expert fast  

please call our free telephone 
searchline on 0161 834 0017 
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What are the Risks and Rewards  
of Investing in Cryptocurrency?

Investments in cryptocurrency are becoming                  
increasingly popular. Many such investments have 
been doing extremely well lately, with Bitcoin leading 
the way. The cryptocurrency market is at the cutting 
edge of financial technology and has created a real 
buzz, which is attracting both amateur and profes-
sional investors to spend billions of pounds each year. 
However, crypto investment can come with huge risks, 
which all investors should be aware of before looking 
to purchase cryptocurrencies.  
In this article, Louise Bennett, a litigation solicitor who 
specialises in cryptocurrency at Keystone Law, pro-
vides an expert insight into both the rewards and risks 
associated with crypto investments.  
A crucial starting point for all speculative investors is 
to be aware that unlike legal tender issued in England, 
cryptocurrencies are not backed by any government 
authority. This means the consumers cannot (at the 
present time) access any FCA compensation scheme 
for cryptocurrency losses due to fraud. Investors, 
therefore, need to be thorough with their due dili-
gence as it is their responsibility to check the nature of 
all investments.  
This is even more so in the current climate – fraud is 
on the rise, especially within the financial and banking 
sector, and cryptocurrency investments are ripe hunt-
ing ground for fraudsters who are making the most of 
its growing popularity and unregulated status.  
Investors need to ensure they properly understand 
the investment they are making and carry out the ap-
propriate due diligence on the scheme/end investment. 
The risk is entirely on the investors, with no formal pro-
tection in place if they take the wrong gamble. There 
has been a significant rise in crypto scams, with many 
wallets held on the blockchain being fed into scam com-
panies, and the wallets emptied and stolen.  
Financial institutions must maintain certain protection 
activities against money laundering and fraud, the 
transmission of funds, and more. New types of wallets 
are being released all the time, and while cryptocur-
rency exchanges are always improving their security 
measures, investors have so far not been able to fully 
eliminate the legal risks associated with owning cryp-
tocurrencies, and it is likely that they never will.  
Organisations are becoming more sophisticated with 
the services they can offer crypto holders. Digital assets 
are becoming increasingly popular amongst busi-
nesses, as well as individual investors, with many busi-
nesses now accepting collateral in the form of 
cryptocurrencies. The modern business world leans 
heavily on the success of the cryptocurrencies. 

Will borrowers soon demand these types of service 
from their banks? The potential implications of cryp-
tocurrencies are massive. The banking industry was 
historically resistant, in large part, to this technical dis-
ruption. However, that is beginning to change due to 
the development of blockchain technology. 
 
As we are moving towards a world when we can buy 
products using cryptocurrency, this means that crypto 
holders may start using their crypto wallets on a 
blockchain platform to buy products, raise loans, use 
faster payments, etc., so it is more akin to a bank ac-
count. If anything, though, having this multifaceted 
platform in which to conduct a range of matters, only 
amplifies the need to protect investments. 
 
The reality is that cryptocurrency is here to stay, and 
it is hugely successful. Banks need to prepare for a 
more permanent change towards this type of invest-
ment. However, given the risks involved, and the im-
portance of our banking services for the economy, it is 
a move not to be taken lightly. 
 
Author 
Louise Bennett, Partner 
T: 020 3319 3700 

by Louise Bennett 
Dispute Resolution Fraud & Financial Crime
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New Report sets out Best  
Practice for Using E-signatures 

The expert Industry Working Group on Electronic 
Execution of Documents has today (1 February 2022) 
published their interim report, which: sets out their 
analysis of the current situation in England and Wales; 
identifies simple best practice guidance based on ex-
isting technology, including for vulnerable individu-
als; and makes recommendations for future analysis 
and reform. The report can be found on GOV,UK. 
You can watch Lord Justice Birss, Mr Justice Fraser 
and Professor Sarah Green discussing the report and 
its findings below: 
The Industry Working Group was convened follow-
ing a recommendation by the Law Commission, 
which the Lord Chancellor welcomed and imple-
mented. More details, including the Group’s mem-
bership and full Terms of Reference, can be found on 
GOV.UK. 
 
The Ministry of Justice welcomes the interim report 
and is grateful for the Group’s work, which will assist 
in informing the future use and uptake of e-signatures 
by government and others. The Group’s work is also 
central to ensuring that the UK remains a centre for 
legal excellence and that the English and Welsh juris-
diction continues to lead the way in enabling the 

adoption emerging technologies and in supporting 
and facilitating digital trade and commerce. 
 
Lord David Wolfson, the Parliamentary Under Sec-
retary of State, said: 
    I would like to thank the Industry Working Group 
for this important report on electronic signatures. We 
in Government are excited about the potential bene-
fits of new, digital ways of working and I welcome in 
particular the best practice guidance put forward by 
the group, which will help increase confidence in and 
encourage uptake of electronic signatures. I am com-
mitted to ensuring the UK jurisdiction remains at the 
forefront of adapting to digital innovation, so that we 
can best capture the opportunities this offers for our 
businesses and citizens. 
 
In the next phase of its work, the Group will focus on 
its remaining Terms of Reference, namely to consider 
the challenges arising from the use of electronic sig-
natures in cross-border transactions and how to ad-
dress them, and how best to use electronic signatures 
so as to optimise their benefits when set against the 
risk of fraud. 
 

Ministry of Justice welcomes publication of report by expert group on e-signatures. 
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Managing Disciplinary Complaints

Part 1 – First Reactions 
Ouch! A large envelope lands on your mat. Your          
professional body has received a complaint about you, 
and intends to carry out a formal investigation. 
 
This may have come out of the blue, or follow a threat 
from the complainant. In either case your immediate 
repose is likely to be one of both anger and fear. HOW 
DARE THEY do this! On the other hand, they might 
be believed – and your reputation and even your 
livelihood may suffer. 
 
The first thing to remember is to STAY CALM. The 
complaint may be rational, or may be motivated by 
emotion – we provide pension reports on divorce, and 
some parties find it difficult to accept the views of the 
court. A pop at the judge is ill advised – so they have 
a pop at you. 
 
The main thing to remember is that however              
emotional the complainant may be, the review 
progress will be rational – not emotional. If you can 
keep your thoughts clear, and see things as you ex-
pect the reviewer to see them, this will greatly assist 
your case. 
 
The first thing to do therefore is to acknowledge the 
complaint. An email may suffice – you may feel that a 
letter gives a more formal “feel” to your response. In 
either case, it’s worth drafting it out early – then you 

feel a bit more in control, and the tendency to panic is  
reduced. 
 
In fact, why not draft it out now? Something like –              
“I acknowledge your letter of XXX, and Mr Y’s com-
plaints. We will address these in the very near future” 
– shows you are taking things seriously. 
 
Secondly, consult your PI insurance documents, in 
order to see if you need to notify them (you almost 
certainly do if the complaint is to your professional 
body – if, at the current stage, it is to your firm, it may 
depend on the nature. Notify them if necessary now, 
and if matters look like progressing, according to their 
terms. 
 
Second, if the complaint is to your firm (assuming you 
are a small business), check if you have a standard 
complaints form. Our form is derived from that of our 
professional body – that has two advantages – first, it 
is tried and tested over time, and second, if matters 
do progress, it will make the complaint easier to man-
age. 
 
We looked at our profession’s standard form – and        
incorporated most of the sections (slightly different 
wording) into our own form. The advantage of this is 
that if matters proceed to your body, the issues in                 
contention can clearly be established. 
 

by Mr Peter Crowley, Actuarial consultant at Windsor Actuarial Consultants Ltd 
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You may think – “Well, that’s just helping the              
complainant to make his complaint”. However, in the 
long term, this actually assists you, in case matters 
progress. Again, you are being helpful, and assisting 
any investigation panel tribunal to determine the           
issues. 
 
Once the completed complaint form is received,             
review it as soon as possible. Your first job is to break 
down the complaint into units, and express them in 
tabular form – double column table, e.g. 
 
Complaint Analysis 
 
1 Mr X (you) did….. 
 
2 and did not do 
 
3 and did 
 
4 and did not do 
 
etc 
 
 
The right side is for your draft responses. DO NOT 
WORRY ABOUT FINALISING THIS YET, but put 
in notes on responses that immediately occur to assist 
later. The most important thing is to get in EVERY 
point, and not being afraid to put in more lines rather 
than fewer – do not worry about breaking up his          
sentences. 
 
Quick idea of draft responses 
 
1 Mr X (you) did….. We explained that the  

regulations (cite reference)  
required us to do this 

 
2 and did not do We explained (email date) 

why we were unable/not 
willing to do this 

 
3 and did See response to 1 (no need 

to state that point has been 
repeated – that will be 
clear)  

4 and did not do We believe that this request 
 was complied with as far as 
 we were able to – see our 
 email dated --  

5 was late in providing.. Unfortunately, we took two 
weeks, rather than the 

 promised one, to respond 
 to this request. This was  

due to sickness/other work 
 becoming urgent due to 

undisclosed court  
deadlines, etc. 
We apologise for this delay 
(or “we apologised at the 

 time…”)    
Or simply “we apologise for 

 the unfortunate delay”. 
 

This will assist in analysing the claim. Many claimants 
are unclear in their points, and also repeat items. By 
crystalising their issues in an acceptable form, you as-
sist in them making their point. With any luck, in less 
serious cases, this may make them withdraw their 
complaint. 
 
The key points to remember are: 
1 Do not try and put words into their mouths.  
2 Do not omit anything that appears to be against you. 
3 Do not expand unnecessarily – you want to provide 
a response, not start a debate. 
 
In conjunction with this, prepare a Timeline of Key 
Events, which should be broadly as follows: 
 
Date Event  
15 June 2016 XXX instructed by YYY and ZZZ 

solicitors to prepare a report  in  
connection with the AAA dispute/ 
action 

 
20 June 2016 Response to instruction 

 ::: ::: 

 ::: ::: 

 ::: ::: 

 ::: ::: 
 
20 June 2017 Receipt by XXX of notification of 

intention to make a formal  
complaint by Mr AAA. 

 

Windsor Actuarial Consultants is an                
independent firm of actuarial consultants  
with considerable expertise in derivatives 
and pensions. Our excellent actuarial and 
consultancy is complemented by our          
cutting-edge software and technical  
support.  
We are an owner-managed business. 
 
Our consultants are both major stakehold-
ers in the firm and qualified actuaries. They 
can provide the advice our clients need and 
they also have a vested interest in ensuring 
that they get the best service possible. 
 
The level of personal commitment from us 
could not be higher.  
Our clients include interest rate swap  
victims of all sizes, trustees and sponsors  
of pension schemes, financial advisers,  
solicitors and individuals. 
 
Peter Crowley, established Windsor                 
Actuarial Consultants in 2005, combines a 
wide experience of financial products and            
pensions with a speciality for explaining the 
concepts in plain English.  
 
Peter also advises solicitors and other                  
professionals on the individual aspects of 
pensions in divorce, compensation on  
the loss of pension rights, pensions  
mis-selling and reversions. He has  
produced a substantial number of reports 
on this subject,involving cases of varying  
complexity, and including overseas  
pensions  
 
Windsor Actuarial Consultants are  
sponsors of LondonChessboxing

Suite 46, Albert Buildings 
49 Queen Victoria Street 
London  
EC4 4SA 
Work undertaken worldwide 
 
Tel: 020 7653 1908 
DX 98948 CHEAPSIDE 2 
Fax: 0207 681 2778 
mail@windsorac.com 
www.windsorac.com
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Make sure you cover all the events relating to the            
complaints, as well as the key points in the progress of 
delivering the (e.g.) report. 
 
Unlike the Complaint Analysis, the Timeline of Key 
Events can be provided to the complainant, and/or his 
solicitors. Again, while this may seem to encourage a 
complaint, it also reinforces that you take your               
duties very seriously, you are keen to assist – and, if 
necessary, you will not be rolled over easily. 
 
The preparation of the above documents at an early 
stage will be very helpful – not only for your defence, 
but also peace of mind. 
 
Now – if you’ve never received a complaint before – 
find a past issue where you think your work may not 
have been 100% -  and fabricate one! Or get a col-
league to. Then construct the above tables. See if it’s an 
eye opener! 
 
Further instalments will follow, to cover what will be 
useful if the issue progresses further.

Computer Forensics, Digital Investigation, Mobile Phone Forensics 
Dr Daryl Hamilton Wallis BSc (1994), PhD (1998) FBCS 
 
Whether you require digital forensic investigation, digital forensic training,  
expert witness testimony, or even data recovery and security, Fields  
Associates is home to some of the most experienced and respected analysts, 
technicians and experts at work in the industry today. 
 
At Fields Associates, we specialise in the recovery of the digital “fingerprints” 
left by the routine use of computers. Even erased files can be recovered and 
examined, ensuring that you have all the evidence available to support your 
investigation. Our digital forensic experts are able to recover, examine and 
analyse the data, whilst at all times maintaining a strict chain of custody to 
ensure that the evidence is preserved in its original form and therefore  
admissible in a court of law. We provide expert witness testimony in a variety 
of specialist subjects. Credible evidence given by a reputable and  
experienced expert in digital forensics can significantly influence the outcome 
of any computer-related legal proceeding. 
 
We have experience of giving evidence in court and working with legal aid 
clients. Average number of new instructions is 50 annually, with over 400 
reports and 60 court appearances in the last 3 years. 
 
Our expertise also covers: 
Accounting services Business Valuation 
Business Management Child Pornography 
Computer Forensics Data Recovery 
Data Security Data Theft 
Digital Forensics Due Dilligence 
e-Disclosure and Litigation Extortion 
False Accounting Financial Crime 
Forensic Accounting Fraud 
Intellectual Property Internet Abuse 
Mobile Forensics Secure Data Erasure 
Security risk 
 
Tel: 01656 673367 - Mobile: 07817 766070 
Email: enquiries@fieldsassociates.co.uk - Website: www.fieldsassociates.co.uk 
Fields Associates, Fields House, Old Field Road, Bocam Park, Pencoed, CF35 5LJ 
Area of work: Worldwide 

The UK's leader in connecting litigators to experts like you.                                     
We are largest database of experts in the country and, we supply experts details free of 

charge to solicitors, barristers CPS, media and legal professions. 
  

 

 

 

 

E-mail: info@expertwitness.co.uk 
Website: expertwitness.co.uk 

Tel: 0161 834 0017 
Expert Witness@Searchline03 

Let us do the searching if you  
require an expert fast  

please call our free telephone 
searchline on 0161 834 0017 
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Cryptocurrency, Crime and the  
Ever-increasing Need for Compliance

It seems to have taken a while, but the world of            
cryptocurrency is now attracting increasing attention 
from the powers that be. 
 
And for a financial sector whose lack of regulation has 
sometimes led to it being regarded as the Wild West, it 
is perhaps fitting that it is the US that is looking to play 
the role of sheriff coming into town to clear things up. 
           
The US Department of the Treasury’s Office of           
Foreign Assets Control (OFAC) has published guid-
ance to ensure that those who have involvement with 
virtual currency comply with sanctions. OFAC has 
made it clear that everyone in the crypto industry has 
to play their part in making sure that sanctioned in-
dividuals or organisations cannot use virtual currency 
to evade the measures that have been imposed on 
them. OFAC has emphasised to everyone, from crypto 
users through to wallet providers, tech companies,  
exchanges, administrators and miners, that sanctions 
compliance obligations do not disappear simply           
because the currencies involved are virtual.  
 
Any US individual or company holding virtual             
currency in high risk and / or sanctioned regions is re-
quired to be blocked to prevent access to it. There is a 
time limit of 10 working days for blocked virtual cur-
rency to be reported to OFAC. It should perhaps be 
emphasised that these are obligations that apply to 
both virtual and more traditional fiat (government-is-
sued) currencies. What should be stressed at this point 
is that nobody should be lulled into believing that vir-
tual currency may offer a devious way around sanc-
tions because it is less detectable than the conventional 
movement of money or goods. Putting it in the sim-
plest terms, the technology exists to identify when 
transactions are carried out in particular areas in 
breach of sanctions.  
At present, OFAC seems to be adopting an approach 
that involves more carrot than stick. Instead of deliv-
ering intense warnings and making threatening state-
ments, it is encouraging those with crypto 
involvement to devise and introduce compliance pro-
grammes that accurately reflect the risks that exist. 
OFAC sees senior management’s full commitment to 
sanctions compliance as essential. It is promoting the 
value of ongoing risk assessment – both in terms of a 
company’s own operations and the compliance ap-
proach taken by its trading partners. Such assessment 
has to be followed up with changes being made, if they 
are necessary to ensure that the risks continue to be 
managed as effectively as possible.  

There is, therefore, little scope or excuse for those         
involved in virtual currencies not to conduct due dili-
gence on customers, trading partners and anyone else 
they have dealings with in the course of their business. 
Training should be given to all relevant employees. As 
with risk assessment, the training should be ongoing 
and adjusted or revised whenever necessary to meet 
the risks that have developed. 
 
The virtual currency world is a relatively new concept. 
But it has been shown to be as capable of producing 
the risk of financial crime as more traditional trading 
markets and business sectors. The crime risks posed 
by crypto may vary from those in other industries but 
the need to combat them is exactly the same.  
 
Further proof of this can be seen with the US’s            
newly-created National Cryptocurrency Enforcement 
Team (NCET). Devised by the US Department of Jus-
tice, NCET is set to investigate and prosecute the use 
of cryptocurrency for criminal gain. Its remit includes 
ransomware use, money laundering, illegal or unreg-
istered money services businesses, trading on ‘dark 
markets’ and the tracing and recovery of assets lost 
through crypto-related criminal activity. 
 
As with the efforts of OFAC, NCET’s creation is a clear 
indicator that anyone working with cryptocurrency 
can expect to come under scrutiny in future years. It 
would be a huge surprise if the US approach is not 
adopted in some shape or form by other nations 
where cryptocurrency is gathering momentum. For 
some, that may not be an issue. Their approach to 
meeting compliance obligations may be fit for purpose 
and beyond reproach. For those whose procedures 
are not yet “up to scratch’’, however, recent develop-
ments (and, no doubt, others that will follow in the 
near future) have to be seen as a stark reminder that 
cryptocurrency compliance cannot be ignored any 
longer. 
 
Cryptocurrency has, quite rightly, been viewed as an 
exciting new frontier. But, just like the Wild West itself, 
the lack of regulation has led to it attracting many who 
are only looking to use it for criminal means. We are 
some way from seeing the bad guys run out of town. 
But attempts are now being made to do this – and 
anyone who is part of the cryptocurrency world has to 
make sure that they are doing all that is required of 
them in order to ensure they do not fall foul of the 
law. 
 
www.rahmanravelli.co.uk 

The United States is leading moves to regulate cryptocurrency and reduce the 
risk of criminal behaviour. Syed Rahman of financial crime specialists  
Rahman Ravelli explains why there can be no room for complacency among 
those involved with crypto. 
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When a Proceeds of Crime Act (POCA) order is made, 
the authorities will always try to maximise the revenue 
that they feel should be returned to the Exchequer. In 
reality, the actual sum imposed bears little reality to the 
defendant’s assets or the amount realised through 
crime.  
As a specialist forensic accountant, I’m regularly called 
upon and instructed by the defendant’s legal team to 
assist them in challenging the prosecution’s own 
POCA calculations. My first job would be to prepare 
a forensic accountant’s report. Speed is of the essence 
when it comes to talking to your forensic accountant. 
If you miss the legal deadline set and you don’t pay 
the assessed amount, which I would wish to challenge, 
your time in prison will be extended – just when you 
might be expecting and hoping for an early release. I 
can’t stress how important it is that you don’t delay.  
Many legal professionals don’t fully understand all the 
monetary aspects relating to the POCA assessment, 
and without forensic accountancy advice may be only 
too ready to accept the prosecution’s figures. To this 
end I can work with the defendant’s legal team to          
reduce your liability. 
 
In compiling my report, I examine the financial          
benefit you have obtained from the crime you have 
been accused of. I will carefully examine how much 
you have benefitted personally and as part of the pro-
cess I will also look at your known available amount. 
This is the assets you have available which can be used 
to pay an agreed POCA. 
 
I will then report to your solicitors as an expert             
witness. I have the appropriate qualifications as a Char-
tered Accountant and Managing Director of a special-
ist consultancy with a track record of success in this field. 
 
The work I do on your behalf focuses on forensic            
accounting and business investigations, and I have 
also looked at businesses and individuals in financial 
difficulties. I believe in finding solutions rather than 
dwelling on the associated problems. I have prepared 
reports for the Crown Prosecution Service and have 
given evidence in several court proceedings. 
 
Importantly, I will listen to you and discuss the case in 
detail and in an understandable way. I will involve you 
in producing my final report. There will be no             
hidden mysteries.  
A forensic accountant must be thorough to succeed. I 
look at the indictment, the sentencing remarks, the 

case summary, the Section 16(3), 17 and 18 statements 
and all the defendant’s and witnesses’ responses. 
Nothing is overlooked.  
The work I do can provide a major contribution to 
the reduction in your benefit from the charges and in 
the known available amount to pay the POCA.   
I work with your appointed legal team or can, on          
request, suggest lawyers I have worked with before 
who are experts in their field.  
What about the cost? In many cases this can be            
government funded or arrangements for private 
funding can be agreed. But you must move quickly. 
The results can be highly beneficial with substantial 
reductions on the original court assessments.  
Lennie Harris is a Chartered Accountant and  
Managing Director of HCA Consultancy, specialist in 
forensic accountancy and problem resolutions. 
hcaconsultancy.com  
Many thanks to Inside Time for pemission to  
reproduce this article, insidetime.org

How Does a Forensic Accountant’s  
Report Help You in POCA Proceedings?

by Lennie Harris, Chartered Accountant and Managing  
Director of HCA Consultancy, specialist in forensic  
accountancy and problem resolutions
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Business Disturbance in CPOs - 
the Road to a Smoother, Quicker  
and More Transparent Process

During the COVID-19 pandemic, one may have            
expected infrastructure investment to fall as demand 
for public transport and city centre footfall was dra-
matically reduced. However, in its National Infras-
tructure Strategy, published in November 2020, the 
Government committed to bouncing back from the 
COVID-19 pandemic, supported by an ambitious 
package of infrastructure investment. Phrases like ‘lev-
elling up’, ‘regional powerhouses’ and ‘leaving no 
community behind’ suggest a programme of trans-
portation projects and investment in town centres up 
and down the UK. 
 
With the cancellation of part of one of UK’s largest 
projects (HS2’s Eastern leg to Leeds) in November 
2021, one could be forgiven for some early scepticism. 
While an alternative programme of investment has 
been proposed critics say it does not go far enough. 
However, HS2’s phase 2b from Crewe to Manchester 
has started to make its way through parliament               
so there is still a significant infrastructure project         
moving up the country. 
 
Acquiring authorities will need to place further              
reliance on Compulsory Purchase Orders in order to 
acquire the land required to deliver on infrastructure 
investment promises. This will result in complex com-
pensation claims from business owners who are forced 
to relocate or extinguish their businesses.  
 
From a business disturbance perspective, what do 
both acquiring authorities and business owners need 
to consider when faced with a compulsory purchase? 
 
Acquiring authority – Communication is key 
The impact of disruption to businesses is often not 
considered early enough by acquiring authorities, re-
sulting in unforeseen additional costs of development. 
When it is considered, it can be underestimated due 
to a lack of understanding of how a particular busi-
ness operates or the extent of the disruption to that 
business. 
 
For example, I have been involved in cases where            
assumptions have been made about the impact on a 
business due to the compulsory purchase of only a 
small part of its land. However, the area being                 
acquired was critical to the claimant’s business and it 
could not operate for a long period while reconfigur-
ing its site, while also permanently reducing                   
operational capacity. 
 
Open, regular communication with affected business 
owners is paramount as it allows the CPO to progress 

more quickly. A key concern of many business owners 
is the long, drawn-out process which has a larger im-
pact on the business. By working closely with affected 
business owners, this can speed up the process, allevi-
ate the pressure on business owners, and reduce the 
compensation required. Additionally, it allows acquir-
ing authorities to guide the process and make sure 
business owners are aware of their obligation to           
support claims with adequate supporting evidence. 
 
Both of the above can be improved through the early 
instruction of expertise, including surveyors, lawyers, 
planners and forensic accountants. Experienced CPO 
professionals can help to signpost potential issues in 
the planning phase and mitigate some of the risk that 
a development will be disrupted by a long, expensive 
and unforeseen compensation process. 
 
Business owner – The importance of evidence 
Many readers will be familiar with the ‘but for’            
principle. In other words, but for the CPO what lost 
profit would have otherwise been achieved and/or 
what additional expenditure would not have been in-
curred. Business owners can claim compensation for 
anything which was caused as a direct result of the 
CPO, provided it can be evidenced. 
 
Evidence is often where claimants struggle. Small and 
medium sized enterprises often find it difficult to com-
prehensively evidence their claims and any assump-
tions they are built on. From an early stage it is 
important to emphasise with claimants that they need 
to think about maintaining a detailed evidence log for 
any areas they may wish to claim for. This could in-
clude taking more detailed minutes of meetings and 
keeping timesheets. 
 
Extinguishment cannot be a choice where relocation 
is possible and economically viable for a business 
owner except for specific circumstances (such as the 
age of the claimant and the value of the land). For 
many businesses, this is relatively straightforward. For 
some, the requirements of a new site from which to 
operate are extensive, such that relocating would be 
too difficult. Often relocation claims are more com-
plex with a wider range of heads of claim all with dif-
ferent evidentiary requirements. Business owners 
need to be mindful of maintaining detailed records 
while they relocate and be careful not to omit any        
reasonable heads of claim. 
 
An area often overlooked and more difficult to            
evidence is the impact on the business prior to pos-
session. Business owners are entitled to claim for a 

by Jack Clitheroe, Director of Forensic Accounting, Azets 
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downturn in profits prior to possession, if it was as a  
direct result of the CPO. But how can you evidence it 
was caused by the CPO? Well it’s difficult, but keeping 
detailed minutes and timesheets showing the times, 
dates and nature of the disruption caused to manage-
ment is a helpful starting point. Being able to evidence 
a clear link to the loss of key contracts due to CPO 
driven uncertainty is another way I have seen               
successful claims made in this area. 
 
An area of importance for claimants is mitigation. As 
set out in Lindon Press vs West Midlands County 
Council (1987), a claimant cannot recover any losses 
which were avoidable. Claimants should take care to 
document all reasonable steps taken to mitigate losses 
such as any financial models for potential alternative 
revenue streams and associated approval processes. 
This will help in defending any allegations that the 
business did not take reasonable steps to mitigate its 
losses 
 
Conclusion 
So based on the ‘mood music’ from the Government, 
CPOs are expected to continue to be of importance 
for many years, with infrastructure investment being 
a core component of the plans to bounce back from 
the COVID-19 pandemic. With that in mind, there 
are some key areas acquiring authorities and claimants 
need to consider.  
 
For acquiring authorities, getting a detailed under-
standing of a claimant’s business and the financial            

impact of any disruption and maintaining a channel of 
open and regular conversation with claimants.  
 
For claimants, ensuring the claim is comprehensive 
and the evidence base is strong, particularly in rela-
tion to prepossession losses and mitigation. These ac-
tions should serve to make the process smoother, 
quicker and more transparent for all parties. 
 
CPO professionals, such as surveyors, lawyers,         
planners and forensic accountants can assist in getting 
these steps right and in particular, can add additional 
value if they are engaged at an early stage in the           
process. 
 
Authored by: 
Jack Clitheroe 
Azets 
Director of Forensic Accounting 
Manchester  
Jack is a chartered accountant and a member of the 
ICAEW and has experience assisting clients from a 
wide range of sectors on commercial disputes, large 
fraud investigations and compliance work.   
Jack has led engagements quantifying the disruption 
to businesses (including as a result of CPO proceed-
ings) for the last eight years, on claim values ranging 
from £50k to £100m.   
Jack has delivered training to legal and finance            
professionals on business disturbance and other           
accounting matters in the UK and across Europe.
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It’s all in the Detail 

It is often the case that Loss of Earnings and Loss of 
Pension are treated separately when calculating the fi-
nancial impact of personal injury, illness or clinical 
negligence cases. Moreover, it’s common for Loss of 
Earnings calculations to be overly basic, failing to fully 
factor in the tax, National Insurance and pension con-
tributions elements that can make a significant differ-
ence to achieving the right outcome for clients whose 
cases are subject to litigation. 
 
A big, and welcome, change I’ve recognised is that         
increasingly I am being asked to bring the Loss of 
Earnings claim and the Pension Loss claim into one 
single report. This makes perfect sense – the two are, 
after all, inextricably linked. The calculation of one in-
evitably impacts the calculation of the other, so dealing 
with them and other employment benefits simultane-
ously is logical and efficient. It also makes life easier 
for all parties involved with the case when dealing with 
a single, unified joint statement. 
 
Let’s be clear about one more thing too – Loss of 
Earnings is not limited to simple salary and pension. 
Other employment benefits are all too frequently 
missed altogether, or not treated correctly for tax pur-
poses. Consideration of areas such as critical illness 
cover, company cars, fuel cards, gym membership, 
share schemes, discount vouchers, travel allowances, 
and many more, all need to be factored in with an un-
derstanding of how they impact on the individual’s 
tax position. A thorough understanding of all these 
factors, and the relationship between them, is crucial 
to presenting the losses correctly. 
 
A good example here is private medical insurance. 
Many policies, through employers, don’t only cover 
the named policy holder, but extend to covering 
spouses, children and other dependants. These poli-
cies are set up on a group basis for the firm covering 
all employees and so come at a significant discount. 
To go to BUPA or another insurer as an individual 
and replicate this family coverage would be extremely 
expensive. A typical policy for a family of four would 
probably cost somewhere in the region of £2,500 per 
year. If we imagine the Claimant was out of work for 
20 years as a result of their injuries then, it’s reason-
able to arrive at a loss in the region of £50,000. As we 
can see, simply accurately reflecting the reality of a lost 
medical insurance policy can add tens of thousands of 
pounds to a claim, but frequently we encounter cases 
where this is overlooked. 
 
There are tax considerations to take into account for 
these kind of benefits too. Although the Claimant may 
not have been personally paying for the medical            
insurance or other benefits themselves, they are still 

considered benefits in kind, and as such have an            
impact on their tax code. 
 
Ultimately, and in its simplest terms, the key to a           
successful Loss of Earnings calculation lies in fully un-
derstanding your client, fully understanding their 
payslip, and reflecting that understanding in the final 
calculation. Make sure you have the full picture of 
their employment package. 
 
Another area where it’s crucial Claimants are         
accurately served is that of formulating a career path. 
As a financial expert witness, I can help to understand 
and build a logical career path for your client if one 
has not been already formulated. This could be pri-
vate sector or public sector work such as the NHS, 
where transitions up the banded earnings need to be 
accounted for. I am not an employment expert per 
se, but I do have a lot of experience in discussions with 
claimants and their legal teams on putting together 
realistic career paths – it’s not just Loss of Earnings 
and Pension Loss where I can assist your clients. 
 
Similarly, a lack of detailed calculations can lead to an 
outcome that’s lacking in Loss of Dependency and 
Lost Years claims. There are a number of areas asso-
ciated with these types of claims where things can be 
overlooked. To accurately assess your Claimants’ fi-
nancial losses, it is critical to understand fully the tax 
position of all forms of income and benefits from the 
deceased’s employment, and also from the surviving 
dependant in order to make an accurate assessment of 
the dependency.  Often in loss of dependency cases I 
see other benefits of employment ignored with no 
consideration for the benefit that the surviving spouse 
may have received.  The private medical insurance 
example is, again, a good one to consider. 
 
With financial dependency losses there is, in my view, 
the need to look at the whole dependency period 
from death through to normal life expectancy in one 
go, and in one set of calculations. With differing ages 
of partners and differing retirement ages, it is very 
challenging to accurately look at Dependency on Earn-
ings and Dependency on Pension as two separate po-
sitions. It should be a Loss of Dependency on income 
as a whole. I can assist you with this and provide           
simple-to-follow calculations for the whole period. 
 
With pension dependency, it is an “at retirement”         
approach that is needed for pension loss. We must 
model forwards pensions, whether defined benefit or 
defined contribution, through to the point of retire-
ment; this is then converted into a lump sum and pen-
sion income. You simply cannot consider a 
loss-of-contributions-only approach to get to a Loss of 
Dependency claim – in my view it just does not work. 

Frenkel Topping’s Stephen Farnfield on the importance of detailed loss calculations 
after injury, illness or clinical negligence. 
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The same can be said for a Lost Years claim. These 
claims often span income and pension and again are 
reliant on understanding the tax position of all earn-
ings and assessing as accurately as possible the net po-
sition of the Claimant for the rest of their “but for 
injury” life expectancy. Much like with pension de-
pendency you simply cannot consider a Lost Years 
claim by following the contributions-only approach to 
pension loss. 
 
A skilfully-prepared Lost Years claim can add a huge 
amount to the value of an award and will combat some 
of the losses from those arguing for a reduced life           
expectancy. 
 
As always, it is vital that all of these factors are fully ex-
plored in order to achieve the best outcome for your 
client. By engaging a qualified financial expert you 
can be sure that your client is getting an accurate view 
on their losses. We fully understand the minefield of 
benefits of employment, before and after injury; the 
implications of tax rates on these benefits and on pen-
sion contributions and the different methods of de-
ducting pension contributions – net pay, relief at 
source and salary sacrifice; the need for a realistic and 
supported career path for the Claimant, and the im-
portance of making sure past earnings are inflated 
with average wage inflation data, or data specific to 
that job if it’s available. 
 
By covering all these fields in a single report from 
Frenkel Topping, you can be sure of the right financial 
outcome and the assurances that brings for you and, 
most importantly, for your client.
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Deller v King & McGarvey -  
Use of Expert Accident  
Reconstruction Evidence at Trial

The Claimant’s claim arose out of a road traffic              
accident on 29 August 2016 on the southbound            
carriageway of the M5. The First Defendant, Ms King, 
was driving her Audi A2 when she suffered a punc-
ture to her rear offside tyre. She attempted to move her 
vehicle onto the hard shoulder of the motorway but lost 
control and ended up re-entering the motorway and 
coming to a halt across lanes 2 and 3. Her vehicle was 
then struck by Mr McGarvey’s Volkswagen Bora at 
high speed. The Claimant is Ms King’s son, and he was 
4-years old at the time of the accident. He was a rear 
seat passenger in Ms King’s vehicle along with his father 
and older sister. The matter was listed for a trial of lia-
bility and contributory negligence only and was heard 
over 4 days in November and December 2021. The 
Claimant was obviously an innocent party and the trial 
only looked to resolve the issue of who was liable for the 
accident; Ms King or Mr McGarvey.  
The parties all relied on expert accident reconstruc-
tion evidence on the accident circumstances and the 
likely cause of the puncture. The Claimant and           
Second Defendant instructed one expert to deal with 
both issues (an accident reconstruction expert) while 
the First Defendant relied on evidence from two            
experts; an accident reconstruction expert and a             
specialist tyre expert. 
 
Ms King gave evidence that she was driving in lane 1 
and was just about to move into lane 2 to overtake a 
lorry when her vehicle started vibrating (as a result of 
the puncture) and a warning light lit up on the dash-
board. As a result, she aborted her overtaking ma-
noeuvre and remained in lane 1. Ms King’s husband 
gave evidence that she then made a sharp turn to the 
left (turning the wheel 60 degrees to the left) onto the 
hard shoulder at which point she had reduced her 
speed from 60/70mph, to 40/50mph. Ms King lost 
control of her vehicle on the hard shoulder, and it 
started fishtailing. She fought to regain control but was 
unable to do so and she turned right and re-entered 
the motorway coming to rest in a stationary position 
straddling lanes 2 and 3 of the motorway. Ms King’s 
tyre expert gave evidence that any turn to the left with 
a rear offside puncture was likely to give rise to over-
steer which meant a greater turn than intended. The 
Second Defendant’s reconstruction expert also gave 
evidence saying that after losing control in such                 
a manner, you would need to be lucky or have              
specialist training to recover it.  

Mr McGarvey was driving along lane 2 of the           
motorway and when he noticed Ms King’s vehicle 
start to wobble as it if were driving on an uneven          
surface and he then saw that the rear offside tyre was 
deflated. He was about 100 yards behind her at this 
point and he stated that he saw her immediately turn 
onto the hard shoulder and then saw the rear of Ms 
King’s vehicle swinging left and right. Mr McGarvey 
gave evidence that he was driving at around 60 to 70 
mph when he witnessed this and that he took his foot 
of the accelerator and Deputy Judge Mercer found 
that he was travelling at around 40 to 50mph most 
likely at the upper end of his estimate. Despite wit-
nessing Ms King’s vehicle fishtailing, Mr McGarvey 
considered that she would regain control of her vehi-
cle as she slowed further in the hard shoulder. He did 
not attempt to slow further or put his hazard lights on. 
 
Importantly the accident reconstruction experts gave 
almost agreed evidence that it took a minimum of 3.5 
seconds from when Ms King turned right back onto 
the hard shoulder until she came to a halt on the        
motorway. Both Ms King and her husband gave        
evidence that they turned to each other to express a 
brief exchange of relief before they saw Mr McGar-
vey’s vehicle approach just before the collision Deputy 
Judge Mercer found that this added a further 1 to 2 
seconds from the time when Ms King turned right 
back onto the hard shoulder, thus giving Mr McGarvey 
a minimum of 4.5 seconds to react to avoid a collision. 
 
After reaching these findings of fact, Deputy Judge 
Mercer then considered whether Ms King was liable 
for the accident, and this focussed on her initial sharp 
turning manoeuvre onto the hard shoulder as she 
could not be criticised for turning back onto the mo-
torway once she lost control of her vehicle. He found 
that “Thus although the oversteer effect will have been 
more severe due to the sharpness of the turn, the 
sharpness of the turn onto the hard shoulder at a speed 
of 40-50mph in a vehicle which clearly had a problem 
affecting its handling as demonstrated by the consider-
able vibration is in my judgment negligent”. He did not 
accept the submission from Ms King’s        barrister that 
“it is only possible to maintain control of a car in these 
circumstances if you steer so little that it is almost a drift 
towards safety”. The expert evidence on this issue sug-
gested that a gradual steering to the hard shoulder 
should not give rise to loss of control. He found that the 
sharp 60 degree turn to the left was negligent. 

Hugh Mercer QC sitting as a Deputy Judge in the Queen’s Bench Division of the High  
Court handed down his judgment in the case of Arthur Deller (a child) v Ms Deborah King  
and Mr Guy McGarvey on 17 December 2021 [Deller v King & Anor [2021] EWHC 3398 
(QB) (17 December 2021) (bailii.org)]
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Deputy Judge Mercer then considered Mr                   
McGarvey’s liability for the accident. He found that 
Mr McGarvey had witnessed Ms King’s vehicle start 
to vibrate, her turn onto the hard shoulder, and then 
her loss of control. His reaction was to slow to 40-
50mph but he did not put his hazard lights on and he 
did not contemplate stopping. He wrongly assumed 
Ms King would regain control as she slowed down. 
Deputy Judge Mercer found that Mr McGarvey was 
negligent in seeking to pass a vehicle which he had 
witnessed being out of control and stated that he 
should have been carefully tracking Ms King’s vehicle 
as he approached it and had he done so he would 
have seen it re-enter the motorway from the hard 
shoulder. He found that had Mr McGarvey seen Ms 
King’s vehicle re-enter the motorway that he had suf-
ficient time to react (a minimum of 4.5 seconds) and 
bring his vehicle to a safe stop to avoid the collision. 
 
After finding that both drivers were negligent for the 
accident, Deputy Judge Mercer had to deal with the 
appointment between them. This required him to as-
sess the causative potency of their respective actions 
and its blameworthiness. He found that Ms King’s 
sharp left-hand turn had greater causative potency 
than Mr McGarvey’s decision to overtake a vehicle 
which was out of control. In respect of blameworthi-
ness, and he found that Mr McGarvey’s decision to 
pass/overtake a vehicle observed to be out of control to 
be more blameworthy than Ms King’s actions. He 
found that Mr McGarvey was 60% liable and as a             
result Ms King was 40% liable for the accident. 
 
On first blush, the finding that both drivers were             
liable for the accident will have little consequence to 
the Claimant who as an innocent passenger will re-
cover 100% compensation irrespective of who was li-
able. I assume one of the relevant insurers has been 
providing funding for the Claimant’s rehabilitation 
and care needs, given so much time has already 
passed since the accident so he should have been well 
cared for. However, a finding that the Claimant’s 
mother (Ms King) was also negligent for the accident 
will have quite stark emotional consequences for the 
family. His mother will have to deal with the emotional 
turmoil that she has been found to have partially 

caused her son’s injuries, especially if such injuries are 
enduring and life changing. 
 
The finding of liability against the Claimant’s mother 
seems quite harsh in the circumstances where she was 
driving within the speed limit on a motorway and then 
had to react to a serious vehicle malfunction which it 
does not appear she could have prevented (she gave 
evidence that she regularly checked her tyre pres-
sure). Her reaction to turn onto the hard shoulder is 
obviously a reasonable one and the only criticism of 
her driving is that her turn was too aggressive or 
harsh.  The analysis of her actions does not seem to 
consider the stress and trauma of such a situation and 
desire to reach the safety and refuge of the hard  
shoulder as quickly as possible. 
 
It is clear that the evidence of the accident         
reconstruction experts was hugely persuasive in this 
case, particularly in relation the oversteer caused by 
Ms King’s sharp turn onto the hard shoulder and the 
time available to Mr McGarvey to react to Ms King’s 
vehicle re-entering the motorway. 
 
*Disclaimer: The information on the Anthony Gold 
website is for general information only and reflects the 
position at the date of publication. It does not consti-
tute legal advice and should not be treated as such. It 
is provided without any representations or warranties, 
express or implied. 
 
Author 
Ian Peters 
Partner Ian Peters is an international law specialist 
who acts for British nationals injured abroad as well 
as foreign nationals injured whilst visiting the UK, and 
is well known in the sector for his extensive legal 
knowledge and expertise. He is regularly instructed 
on some of the largest and most complex matters in 
the UK where damages will likely run into the            
millions.”  
ian.peters@anthonygold.co.uk 
www.anthonygold.co.uk 

Computer Forensics & Data Recovery 

Digital Forensic Investigation, Mobile Phone Forensics, Cyber Security, Computer-related Crime 
 
Computer Forensics Lab expertise covers the following specific areas: 

v Child Pornography v Advanced Data Recovery v Data Security & Data Theft 

v e-Disclosure and Litigation v Internet Banking Fraud v Cybercrime Investigation 

v Computer-related Fraud v Intellectual Property Breach v Online Bullying & Stalking 

v Mobile Phone Forensics v Digital Document / Image Validation v Company Data Leak Investigation 
 

  Joseph Naghdi MBCS, MA, CITP, EnCE, EnCEP 
Tel: 0203 934 1070 (direct)  0207 164 6971 (switchboard) 
Email: joseph@computerforensicslab.co.uk  
Website: computerforensicslab.co.uk 
Computer Forensics Lab, Euro House, 133 Ballards Lane, London, N3 1LJ  
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Spark Ignition: Electrical  
Fires Onboard Vehicles 

Vehicle Fire Statistics 
According to Government statistics, there were a total 
of over 17,500 vehicle fires in the UK in the past fi-
nancial year (2020/2021); remaining unchanged for 
the past 10 years1. The data collected is separated into 
accidental and deliberate causes, with accidental fires 
plateauing at around 7,000 per annum.  
 
However, unlike property fires, vehicle fires are rarely 
investigated by the Fire Services, so the cause of the 
fire may be recorded incorrectly, especially because 
some electrical incendive faults can initiate a fire in a 
vehicle even when it has been parked and switched 
off for some time: The hot components in the engine 
compartment cool quickly after the engine is switched 
off, which means that: 
 

• There are no hot surfaces present to ignite escaping 
combustible fluids, such as fuel, engine, or hydraulic 
oil  
• Neither the circulating pumps associated with the 
lubricating and power assistance systems, nor the sup-
ply pumps associated with the fuel system, are oper-
ating, which minimises the risk of an escape of fluid 
occurring 
 
However, when an engine has been switched off, even 
for a period of time, some circuits remain energised 
including key CAN (Controller Area Network) con-
trol modules, the cooling fan, alarm, and interior 
lighting circuits, all of which can initiate a fire. There-
fore, without appropriate investigation, it is possible 
that the total amount of accidental vehicle fires is 
greater than the recorded figure. 
 

Forensic investigations into the causation of vehicle fires may be considered, by some, to  
be a dark art. This could be in part due to the lack of visual indicators available  
that prove useful when investigating property fires, such as patterns of fire damage.  
Vehicles also have numerous combustible fluids stored in a confined space, the release  
of which can produce localised ‘fire loading’ during a fire. Therefore, the greatest area of 
burning might not necessarily be at the origin of the fire. Furthermore, the inexorable 
growth in entertainment and connectivity technology has resulted in increasingly  
complex electrical circuits in modern day vehicles. This can add to the difficulties  
establishing the cause of a fire arising from an electrical incendive fault (i.e. an electrical 
fault that can initiate a fire). 
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The Driver and Vehicle Standards Agency (DVSA) 
registers the number and type of vehicle recalls that 
manufacturers must undertake. In the past three 
years (within a typical warranty period for a vehicle), 
there were over 300 recalls that related to a risk of fire, 
caused by either electrical or mechanical failures. 
However, the DVSA recall list does not include any 
technical bulletins that manufacturers issue in-house, 
which are not available in the public domain. There-
fore, there is the potential for further issues with          
current models of vehicles that could result in fires or 
fire risks. 
 
This article concentrates on vehicles with 12-volt           
system architecture, and will discuss some of the com-
mon electrical incendive faults that can occur in these 
vehicles; including resistive heating faults initiated by 
a poor connection, tracking faults, and fretting wear. 
 
Poor Connections 
A poor connection exhibits a higher resistance to the 
flow of electrical current than normal. When a cur-
rent is drawn through such a connection, the connec-
tion heats up. This heating promotes the formation of 
an oxide layer, which then further increases the resis-
tance of the connection. This cycle continues and the 
increased temperature, if hot enough, can lead to the 
ignition of nearby combustible materials. Many ter-
minations are made during the production of a vehi-
cle. These terminations require a specific torque 
(turning force) applied, so that the connections are se-
cure. If they are under-torqued, then this can lead to 
a poor connection, and potentially a fire.  

Above, An undamaged busbar fitted to a fuse/relay panel 
(Circled in yellow).   

Above, The same busbar that had been fitted poorly, which 
caused a resistive heating fault at one of the pins. This re-
sulted in localised melting damage of the pin, and ignition of 
the surrounding combustible items. 

Tracking Faults 
A tracking fault can occur due to either mechanical 
damage or contamination of insulation, such as from 
water ingress that bridges terminations of differing po-
tentials in a device or connector. When the insulation 
breaks down, a fault current flows. Heat from the flow 
of this fault current carbonises the surface of the insu-
lator along the path, or track, of the fault current. As 
carbon is conductive, the magnitude of the fault            
current increases, leading to further heating and           
ultimately ignition.  

Above, An undamaged anti-braking system (ABS) module 
that was fitted within the engine compartment of a vehicle. 

Above, Localised melting damage to the positive and ground 
pins caused by a tracking fault. 
 
In this instance, the orientation of the multi-pin           
connector was such that it allowed the ingress of water. 
The moisture caused a tracking fault, which had 
bridged the live and ground pins within the ABS 
multi-pin connector and caused melting to occur. This 
vehicle was subject to a recall campaign for this issue. 
 
Fretting Wear 
Fretting wear occurs when two contacting surfaces ex-
perience relative motion, causing localised damage. 
Where this becomes a concern in the manufacturing 
of vehicles, is the routing of wiring harnesses. If fret-
ting wear occurs to an energised wiring harness, the 
insulation of the wiring becomes compromised, and 
this can lead to arcing damage. Arcing occurs when 
conductors of differing electrical potentials come into 
contact and create a short circuit. This in turn can lead 
to the ignition of the surrounding combustible mate-
rials. Below are two images of the poor routing of a 
supply cable that connected the battery to the starter 
motor in a telehandler. 
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Above, fretting wear can be seen on the corrugated insula-
tion. It was routed in a tight bend around the edge of the metal 
body panel (removed in photo). This caused wear and dam-
age to the supply cable conduit.  

Above, arcing damage after the fretting wear caused an          
electrical short circuit. 
 
 
Summary 
Much is done in the automotive industry to stop          
electrical incendive faults occurring, by rigorous test-
ing and increased scrutiny in internal quality control. 
However, Hawkins fire investigators still identify these 
mechanisms as causes of vehicle fires. 
 
With the car market trend heading toward a fully elec-
tric vehicle powertrain, one wonders whether the 
propensity for incendive electrical faults will increase, 
or whether, owing to the risks inherent in managing 
high voltages, there will be more attention paid to rec-
tifying these failure modes? 
 
References 
1. https://www.gov.uk/government/statistics/fire-statistics-in-
cident-level-datasets/road-vehicle-fires-dataset-guidance 
 
Author 
Luke Collins started his career investigating causes of 
vehicle fires, having carried out over 300 investiga-
tions by the time he joined Hawkins in 2014. Since 
then, Luke has continued to investigate these cases, 
but has expanded into investigating fires and explo-
sions in domestic and commercial properties, and on 
ships.
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Dr Eur Ing Gina Barney 
Lift & Vertical Transportation Expert Consultant 
PhD, MSc, BSc, CEng, FIEE, HonFCIBSE 
 
Member of Academy of Experts, Member of CIBSE Lifts Group  
committee, English Editor of Elevatori, Member, Society of 
Authors. 
 
An active longstanding member of the Lift and Moving Walks 
Committee (MHE/4) of British Standards Institution. 
 
Professionally qualified with over 50 years experience within the 
lift industry, at both the theoretical and practical levels. 
 
Expertise in vertical transportation facilities (lifts, escalators,  
moving walks) in buildings. Specialisations include: regulations 
and standards, people movement, traffic and control design, 
safety training, reviews, audits and surveys. 
 
Experience in dealing with equipment disputes, accident  
investigation, etc. cases. CPR compliant expert acting as PAE  
and SJE.  
 
 
 
Gina Barney Associates 
PO Box 7, Sedbergh, LA10 5GE 
Area of work: UK 
Tel: 01539 620 790 
Website: www.liftconsulting.org 
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Rated Load and  
Maximum Available Car Area

When we size a lift installation to meet a passenger        
demand at a defined performance level, the lift traffic 
designer specifies the number of lifts, their rated 
speed, door times, etc. plus the average number of 
passengers (P) to be transported in each trip.  The de-
signer accommodates the statistical variation in pas-
senger numbers by estimating the maximum number 
of passengers (Pmax) to be transported using; 
Equation (1) 

 
 
 
 

You might then look at the in-car rating plate in the 
car and see 17 passengers and believe it!  
But we all know, because we have noticed, that lift cars 
do not fill to the number of passengers indicated on 
the in-car rating plate. 
 
Q1: Why? 
The rating plate in a lift car states the rated load (Q) 
and determines the maximum number of passengers 
(Pmax) that can be safely transported according to the 
formula from BS EN81-20:2020 (BS ISO 8100-
1:2019): 
Equation (2) 

 
 
 
 

and the result rounded down to the nearest whole 
number. 
 
Q2: Where did the 75 come from?  
It originates from the assumption a person weighed, 
on average, 150 lb (68kg) and stood, on average, an 
area of two square feet (0.186m2). This assumption 
was recommended in July 1935 [A] by the UK Build-
ing Industries National Council who published a Code 
of Practice for Electric Passenger & Goods Lifts and              
Escalators (COP) in which they stated: 
 
c) A plate shall be affixed to each lift car in a conspicuous       
position and shall bear at least the following particulars: - 
(i) The contract load of (goods) lift in cwts [B]. and/ or lbs. 
(ii) The maximum capacity of (passenger) lift in passengers, 
calculated at 150 lbs. per passenger.   
 
CEN updated and increased this estimate to 75kg, 
when the new approach BSI/EN81 to writing stan-
dards [C] was developed in 1985 [D].  We don’t know 
why 75kg was selected, but having worked on              
standards committees they might have said “The UK 
uses 150 pounds so let’s do some simple arithmetic 
and convert the imperial measurements to metric by 

dividing by two”. This would add a 10% increase           
as the actual divider should have been 2.205. This 
might offer some adjustment for human body sizes  
increasing over the intervening 50 years.  
 
This is the answer to Question 2. 
In May 1943 [E] the UK Building Industries National 
Council revised their 1935 COP to include a graph, 
Figure 1.  This graph was not new and had its origins 
in US A17.1: 1925 Code. This graph shows depen-
dent variable on its right vertical axis, number of pas-
sengers, and on its left vertical axis, their weight in 
pounds (lb). The independent variable is the hori-
zontal axis, car floor area. The assumed passenger 
weight continues as 150lb per passenger. The line in-
dicates a relationship between “Contract Load” (now 
called rated load) and the “Car floor area”.   
 
The graph is nonlinear and starts with a car floor  
loading at 75lb/ft2 [F] and finishes at 120lb/ft2, see 
footnote to Figure 1. The Council introduced this 
nonlinearity in 1943 as there was a fear too many peo-
ple would board the larger lifts and overload it.  The 
passengers fear of crushing caused car loading to be 
self-regulating. Remember accurate load weighing 
was not available. Versions of this graph were included 
in BS2655, Part 1: 1958. 

Figure 1 Extract from 1943 Code of Practice 

PROPOSAL TO REVISE EN81-20:2022, TABLE 6 
Dr Gina Barney, Gina Barney Associates 
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The 1985 standards writers took Figure 1 and selected 
a Renard number sequence and with some smoothing 
produced a table, Table 1.1.  Table 6 in both EN81-
20:2020 and ISO 8100-1:2019 is identical to the 1985 
Table 1.1 and is shown as Table 1 above. 
 
Table 1: {extract} Table 6 from EN81-20:2020 
I have added the rated number of passengers (rounded 
down), weighing 75kg each that can be accommodated 
as columns 3/7 (in grey).  In columns 4/8 you will see the 
space each passenger is allocated (in grey). 
 
The passengers in a 450kg car have a personal space 
of 0.22m2 (1.30/6), but the passengers in a 2500kg car 
have a personal space of 0.15m2 (5.00/33).  Passengers 
do not shrink as cars get larger.  Passengers begin to in-
trude into others personal space (shown dashed in 
Figure 2). Eventually there is no space left and inti-
mate body to body contact occurs (shown solid line in 
Figure 2).  Passengers do not tolerate this and are           
uncomfortable.    
 
Thus the answer to Question 1 - there is not enough 
space for comfort.  
The well-meaning legacy of the post war years is no 
longer relevant as accurate, reliable and effective load 
weighing is available.   
 
It is time to go linear.  
 

What do we do?  
Using work by Fruin and others, I suggested in 
CIBSE Guide D:1993 that the “standing area” for a 
person weighing 75kg should be 0.21m2.  This is now 
quoted extensively and accepted. 
 
Applying this space requirement, the car area for a  
33-person car would be 6.93m2 (33×0.21).  
 
What I am suggesting here is that the maximum area 
available for a specific rated load should be increased 
to accommodate the size of passengers, not what they 
weigh. 
 

Table 1: {extract} Table 6 from EN81-20:2020

Above, Figure 2: Room for one more? 
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The rating plate in the lift car should not show the 
number of passengers.  The reason for this is that the 
average weight of a passenger varies country and re-
gion of the world.  See CIBSE Guide D:2020, Table 
A2.2 for the Body Area Index (BAI).  EN 81-20:2020, 
Table 8 which indicates the number of passengers and 
the minimum car available area is now redundant and 
can be deleted. 
 
What about hydraulic lifts? 
Table 7 in EN81-20:2020 increases the space for each 
rated load, but little is gained by using it, as the               

example that follows Table 7 shows.  The example         
attempts to relate two variables: rated load and avail-
able area. As a result, a 6000kg loading on the area 
provided requires the sling, buffers, safety gear, etc. to 
be rated at 11,300kg. 
 
The example should ask two questions: 
(1) “What space is required to accommodate a 6000kg 
load”  
 
(2) “What rated load can be accommodated in a lift 
with an available car area of 19.04m2” 

Proposal 
Table 6 in EN 81-20/ISO8100 shall be revised to reflect a linear reality.  
For a range of rated loads Table 2 shows the maximum number of passengers permitted based on 75kg per                 
passenger and the maximum available car area required based on 0.21m2 per passenger.  
 
Table 2: Proposed revision of EN81-20, Table 6 for traction and hydraulic lifts
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Using Table 2. 
(1) 16.8 m2. 
(2) 6,800kg  
Q3 Is there a safety concern? 
No. The rated load is always the primary safety                
variable. Taking the rated load and dividing by 75 and 
multiplying by 0.21 gives the necessary available car 
area.    
 
Alternatively, if the car area is known the rated load is 
obtained by dividing the car area by 0.21 and multi-
plying by 75kg. 
 
Today modern load weighing devices prevent any 
overloading, for example, if heavy goods were to be 
brought into a lift car. 
 
GREEN benefit – lower CO2 and embodied carbon 
As a consequence of this proposal to increase the             
available car area we can either:  
transport more people in the lift cars and can save         
energy for the same rated load   
or  
transport the same number of people in lifts with a 
lower rated load.  
Examples 
(1) A traffic design determines the average number of 
passengers to be carried as 13.6 persons.  The maxi-
mum number of passengers according to Equation (1) 
is 17.0 passengers.   
From Table 2, a lift with a rated load of 1275kg would 
be selected.   

(2) A lift with an available car area of 3.47m2 is to be 
modernised.  What will the new rated load be and 
how many passengers can be transported?  
Interpolating Table 2 the lift should have a rated load 
of 1240kg.  It can transport 16.5 passengers on aver-
age.  In practice the lift would be rated 1275kg. 
 
Dr Gina Barney PhD, MSc, BSc, CEng, 
FIEE, HonFCIBSE, MAE, Principal of 
Gina Barney Associates, an indepen-
dent vertical transportation consultancy, 
entered the lift industry two months 
after the 1935 COP and has been help-
ing the lift industry ever since.   
For more on Gina search “Dr Gina Barney”.  
 
End Notes 
[A] Building Industries National Council Advisory Com-
mittee on Building Acts and Byelaws.  Code of Practice for 
Electric Passenger & Goods Lifts and Escalators.  July 1935  
[B] “cwt” is “one hundredweight” and is 112lb.  
[C] Standards were written as requirements/recommenda-
tion not as specifications.  
[D] BS 5655: Part 1:1986/EN81: Part 1: 1985, Lifts and         
service lifts.  Part 1 Safety rules for the construction and           
installation of electric lifts.  
[E] Building Industries National Council Advisory Com-
mittee on Building Acts and Byelaws.  Code of Practice for 
Electric Passenger & Goods Lifts and Escalators.  May 1943  
[F] The design floor loading in buildings just after World 
War 2 was 50lb/ft2.  A lift car is a small space and so a factor 
of safety of 50% seems to have been used.  

Medico-legal assessments for suspected or known brain injury and/or  
brain dysfunction in Personal Injury and Medical Negligence claims  

•  Acquired brain injury                 •  Post-concussion syndrome 

•  Cognitive dysfunction                •  Anoxia 

•  Stroke                                        •  Dementia 

•  Epilepsy                                     •  Neuropsychiatric conditions 

•  Mental capacity assessments  •  Alcohol and drug abuse    
        
Medico-legal services: Instructions from Claimants, Defendants and as a Single Joint Expert. Appointments usually within 2 to 4 weeks, and 
reports produced in a further 2 to 4 weeks. Assessments can also be carried out in Italian. Dr Monaci has a good knowledge of Swedish and 
Spanish and has experience of working through interpreters. 

Clinical services: neurorehabilitation services.  
Dr Monaci has completed the Cardiff University Bond Solon Expert Witness Certificates. 

Dr Linda Monaci 
Consultant Clinical Neuropsychologist

Main consulting rooms (nationwide locations): 
Consultations for medico-legal services are available in London, Guildford, Leatherhead, Southampton and Portsmouth.  
Assessments in care homes and in individuals' home may also be possible when based on clinical needs.  
Clinical services are available in central London and Surrey. Available for travel throughout the UK and abroad. 
 
Correspondence address: linda@monaciconsultancy.com 
Telephone: 07821 123618 
www.monaciconsultancy.com 
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CSFS launch FCIR Excellence  
in Collision Investigation Award 
In partnership with Forensic Collision Investigation and Reconstruction Ltd, CSFS 
are pleased to launch the Excellence in Collision Investigation Award 

Mr. Graham Oakley
Road Accident Consultant

AIRTE, AMSOE, MIMI

Crash Detectives Ltd
5 Southern Drive

South Woodham Ferrers
Essex CM3 5NY

Tel: 01245 323246
Fax: 01245 323246

Mobile: 07768 792341
Email: enquiries@crashdetectives.co.uk

Website: www.crashdetectives.co.uk

The award is aimed at those working within the field 
of Collision Investigation and is designed to recognise 
an outstanding contribution to the discipline. The 
winning candidate will receive a trophy, certificate and 
£500! 
 
Submissions should be a notable piece of work           
conducted within the Collision Investigation sphere. 
It can be, but not limited to, an outstanding investi-
gation, or an impactive piece of research. The            
submission should demonstrate a significant devel-
opment, or a challenge overcome, leading to a           
raising of the standard of professionalism within the 
field. It is recommended that a supporting statement 
by a peer is submitted along with the work, although 
this is not essential. 
 
A panel of 3 assessors will examine the entries and 
shortlist the finalists to an interview panel from which 
the winner will be announced. 
 
Candidates can self-nominate, be nominated by a peer 
or key stakeholder. Submissions can be made via email 
between the 1st May to 1st July. 
 

Please initially send nominations to 
Award@FCIR.co.uk.  
Shortlisted finalists will be interviewed by the panel in 
September, with the Winner announced in the last 
week of September. The award will be presented by an 
FCIR Representative.  
Please note, those submitting case work/investigations, 
the case must be complete and therefore no longer in 
the judicial process. 
 
FCIR Expert Witness 
Experienced in the provision of Expert reports and 
giving live evidence. All experts for FCIR are experi-
enced in writing expert reports and producing ex-
hibits for all Courts. We are conversant with Civil and 
Criminal Procedure Rules and routinely provide live 
evidence in Court.  
FCIR are often instructed in cases of Causing Death by 
Dangerous Driving, Murders, Causing Serious Injury 
by Dangerous driving and the Careless Driving coun-
terparts. We are also regularly instructed in multi-mil-
lion-pound litigations and are routinely praised for the 
level of detail included in our analyses. 
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How Covid-19 has Created Fertile 
Ground for Predatory Marriages: 
What this Means for Succession and 
Some Possible Solutions 

A predatory marriage is where a, usually younger,          
individual marries an elderly person (often with            
declining mental faculties), with the sole aim of            
benefitting from their wealth. 
 
Such marriage schemes invariably involve a level of 
grooming, with the elderly individual being influ-
enced over time and concurrently socially isolated 
from friends and family who would have otherwise 
raised concerns or sought to have the marriage              
investigated or overturned. Covid-19, and the restric-
tions imposed to curb its spread, inadvertently created 
fertile ground for these marriages to take place. 
 
Of course, wealth as a motivator is not in itself            
problematic (having indeed been a key objective in 
marriages for centuries), nor does the law require that 
individuals make wise decisions – one can make as un-
wise a decision as one likes, so long as they have the 
requisite capacity to do so. 
 
Capacity to marry 
One of the key tenets of a predatory marriage, and 
the aspect that raises concerns, is the allegation that 
the elderly individual did not have the requisite              
capacity to marry. 
 
Capacity to marry carries a relatively low threshold of 
understanding. The leading case, ‘Sheffield City Coun-
cil v E & Anr’, sets out the test as having been met if the 
person:  
l Understands the nature of the marriage contract; 
and  
l Understands the duties and responsibilities that 
normally attach to marriage.  
The nature of marriage was described as a “simple one 
which did not require a high degree of intelligence to                
understand”. 
 
Sheffield went on to clarify that the duties and                  
responsibilities attaching to marriage which needed 
to be understood, included an understanding:  
1. that marriage was a contractual agreement between 
a man and a woman to live together;  

2. to love one another to the exclusion of all others;  
3. that it was a relationship of mutual and reciprocal 
obligations, involving the sharing of a common home 
and a common domestic life; and  
4. of the right to enjoy each other's society, comfort 
and assistance. 
 
‘X City Council v MB, NB and MAB (By his litigation friend 
the Official Solicitor)’ introduced the further require-
ment that on the basis that a sexual relationship is gen-
erally implicit in a marriage, the person must also have 
the capacity to consent to sexual relations (also a           
relatively low bar but not one to consider here). 
 
It is notable that the financial implications of the          
marriage do not need to be understood or taken into 
account, particularly when marriage does have large 
financial consequences, not least in terms of the             
succession of someone’s estate. 
 
Consequences of marriage on succession 
On a basic level the effect of marriage is to revoke any 
previous wills. Providing that the individual does not 
create a new will (and the test for testamentary             
capacity is relatively thorough), on death the elderly 
person’s estate will pass under the intestacy rules,              
primarily benefitting the new spouse. 
 
Given the differences in the test for capacity to marry 
and the test for testamentary capacity, if a nefarious 
individual is determined to benefit from a person’s             
estate, it would be easier to marry them and benefit 
under the intestacy rules, than it would be for them to 
have their will changed in their favour. 
 
Possible solutions 
Daphne Franks has been working to raise awareness 
of this issue, having experienced it herself when her 
mother, who suffered from vascular dementia, be-
friended and then married a much younger man. 
Daphne only became aware of the marriage after her 
mother’s death. (See Predatory marriage: Families 
back marriage law change demand - BBC News and 
Predatory Marriage UK – Reforming marriage laws 
and procedures to protect people with dementia). 
 

by Georgia Haughney, Associate, Russell-Cooke 
 
As reflected in recent news coverage, predatory marriages are on 
the increase, particularly following the restrictions imposed for 
Covid-19. 
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Ms Franks would like to see a change in the law so that 
marriage no longer revokes a will.  Most people would 
not appreciate this consequence of their marriage and 
arguably revocation of a will should be made following 
active consideration of the issue, rather than as an         
automatic consequence of another act. 
 
Whilst this might go some way to mitigating the effects 
of such marriages, even if the marriage meant that the 
spouse would not benefit under the intestacy rules, the 
spouse would nevertheless invariably have a claim 
under the Inheritance (Provision for Family and De-
pendants) Act 1975, such that it is likely that they 
would still benefit from the deceased spouse’s estate 
in any event (although possibly to a much smaller          
degree). 
 
The real issues are threefold: 
l the test for capacity to marry being such a low 
threshold (and arguably outdated with references to 
modern understandings of marriage);  
l registrars are not trained to conduct capacity tests 
when determining whether to marry someone; and  
l registrars do not keep individual notes or records 
of their meetings with the individuals they are to 
marry. Consequently there is no evidence to prove any 
wrongdoing on the day. 
 
It is arguably time to reconsider the test for capacity to 
marry such that it includes an understanding of the 
financial and other consequences of marriage. A              
reconsideration of the recognised duties and respon-
sibilities attaching to marriage may also be necessary, 

given modern understandings. For instance, celebri-
ties such as Helena Bonham Carter and Tim Burton 
famously lived in separate homes during their mar-
riage; whereas others such as Will and Jada Smith 
have been open about the non-monogamous nature 
of their marriage. Does that make it less of a          
“marriage”? Most people would say not. 
 
If registrars are adequately trained to conduct          
capacity tests prior to performing a marriage         
ceremony, then there is an extra layer of protection as 
it may prevent the marriage occurring in the first 
place. Similarly, better record keeping may provide 
the evidence necessary to dispute the marriage during 
the individual’s lifetime. 
 
According to the Alzheimer’s Society, it is estimated 
that there are currently 850,000 living with dementia 
in the UK, and this figure is set to grow over the next 
few decades. While one hopes lockdown and isolation 
are not going to become a regular features of our lives, 
with an ageing and vulnerable population, there is          
almost certainly going to be an increase in predatory 
marriages.  
References to original article 
Predatory marriage: Families back marriage law 
change demand - BBC News 
(https://www.bbc.co.uk/news/uk-england-leeds-
57405590) and  
Predatory Marriage UK – Reforming marriage laws 
and procedures to protect people with dementia 
(https://www.predatorymarriage.uk/)   
www.russell-cooke.co.uk
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A v X Y & Z and  
Secretariat Consulting v A

Case Description 
The case concerned the developer of a large petro-
chemical plant which in 2012 and 2013 appointed a 
consultant to provide engineering, procurement and 
construction management (‘EPCM‘) services in rela-
tion to that development project. The appointment 
was worth US$2 billion. A contractor was also ap-
pointed for the construction of certain facilities at the 
plant, the works totalling US$117 million. Disputes 
arose between the developer and the contractor who 
had incurred additional costs because of delays. Some 
of these delays were caused by the late release of is-
sued-for-construction drawings by the EPCM con-
tractor. 
 
The contractor initiated an ICC arbitration against the 
developer in relation to those additional costs (the 
‘Contractor Arbitration‘). In March 2019 the devel-
oper instructed a delay expert from the Asian sub-
sidiary of Secretariat, an international firm offering 
litigation support services, to advise and act for it in 
connection with the arbitration. The parties signed a 
formal letter of engagement which, amongst other 
things, confirmed that Secretariat had no conflict of 
interest and would maintain that position for the du-
ration of the engagement. 
 
A few months later the EPCM contractor started its 
own ICC arbitration in London against the developer 
for non-payment of fees (the ‘EPCM Arbitration‘), and 
their solicitors also sought to engage an expert from 
Secretariat to provide quantum services to help with 
their arbitration. The developers counterclaimed 
against the EPCM consultant for delay and disruption 
to the project including any liability they might be 
found to have had in the Contractor Arbitration. Fur-
ther they objected to the appointment of the expert 
on the grounds that they had already appointed an 
expert from Secretariat for the Contractor Arbitra-
tion, and that there would be a conflict of interest. Al-
though the experts would come from different 
subsidiary companies of Secretariat, the issues being 
considered in the two arbitrations would overlap and 
concerned the same underlying dispute and that 
there would be a conflict of interest. 

    Confidentiality is a virtue of the loyal, as loyalty 
is the virtue of faithfulness.” 

    Edwin Louis Cole 
 
The EPCM consultant and Secretariat argued that the 
experts were employed by separate parts of the Sec-
retariat group, that they were based in different geo-
graphical regions, in different disciplines and that 
there were information barriers (electronic and phys-
ical) within the group to prevent the seepage of con-
fidential material. The developer proceeded to apply 
to the TCC for an interim injunction preventing Sec-
retariat from providing its expert to the EPCM con-
sultant. This was based on two grounds: breach of 
fiduciary duty and breach of confidence. The TCC 
granted the injunction, reasoning that Secretariat’s 
original appointment on the Construction Arbitration 
carried with it a fiduciary duty of loyalty to the devel-
oper. The various parts and companies within the Sec-
retariat group comprised a whole- they were 
marketed as one global group and the duty of loyalty 
was owed by all the corporate parts of Secretariat. 
 
The Judgement 
Secretariat took their case to the Court of Appeal 
which unanimously upheld the TCC’s judgement, 
though not on the grounds that Secretariat owed a 
fiduciary duty of loyalty. Indeed the Court expressed 
reservations on the implications of doing so, noting 
that the term was “freighted with a good deal of legal 
baggage“. There was an express clause in the contract 
for the Contractor Arbitration which prohibited con-
flicts of interest and Secretariat had “confirmed you 
have no conflict of interest in acting for (the developer) 
in this engagement” and that it would “maintain this 
position for the duration of your engagement“. 
 
The Court found that this clause was agreed on be-
half of all the companies within the group even 
though it had been addressed to, and specifically 
signed by, only one company. Secretariat “markets it-
self as one global firm, with numerous regional of-
fices…. [not as] a variety of different companies who 
were free to act as if they were unconnected.” The 
EPCM Arbitration appointment would involve an 

These reported cases are two stages of the same case heard in the last 12 months. 
The first was in the Technology and Construction Court (‘TCC‘), the second, the 
Secretariat Consulting case, in the Court of Appeal. The case concerns the duty, 
fiduciary or otherwise, that an expert owes to his instructing client and the  
question of conflict of interest which can arise when engaging multi-disciplinary 
companies. The application was brought in connection with two ongoing  
arbitrations, so the hearing was heard in private and the parties granted 
anonymity in the judgement.
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overlap “of parties, role, project, and subject matter” 
and clearly there would be conflict of interest. 
 
The Consequences 
The decision has some important consequences for 
the way that expert services firms market and orga-
nize themselves internally. It is vital that expert firms 
consider any undertakings already made regarding 
conflicts of interest by subsidiary parts of a larger 
group, and also that potential overlaps are not ig-
nored in previous and potential new instructions. In 
particular it is important that clients of firms providing 
expert witness services are aware that the expert does 
not need to owe any fiduciary duty of loyalty to them 
and this can be excluded in the terms and conditions 
of engagement. 
 
Link: A v B [2020] EWHC 809 (TCC) (03 April 2020) 
 
Link: Secretariat Consulting PTE Ltd & Ors v A Com-
pany [2021] EWCA Civ 6 (11 January 2021) 
 
Expert Evidence prides itself on assisting throughout 
the legal process where required and is a professional 
firm concentrating on the four main areas of dispute 
resolution; acting as expert witnesses in financial liti-
gation, mediation, arbitration and adjudication. The 
firm has a civil, criminal and international practice and 
has advised in many recent cases. Areas of specialisa-
tion include banking, lending, regulation, investment, 
and tax. 

Mr James Hoare 
Power Systems Engineer 
BSc MBA CEng FIET FEI 
 
 
 
 
 
 
 
James Hoare is an experienced and qualified professional Power Systems Engineer with 30 
years Energy Engineering (26 years’ renewable power) with experience in the Energy Industry. 
He founded LHW Partnership in 2013; a specialist engineering consultancy established to  
provide high quality engineering expertise with the aim of accelerating the adoption of quality, 
low carbon energy projects. 
 
James has undertaken a range of engineering services including feasibility, design, installation, 
commissioning review, inspection, auditing and verification of thousands of renewable energy 
systems. Predominantly involved with solar PV projects since 1999, ranging from off-grid  
battery-based systems to large, utility scale projects. With particular expertise in system  
performance optimisation, shading appraisals, system modelling, and testing & inspection. 
 
He is an energy Institute recognised ESOS Lead Energy Audit Assessor. Other experience  
includes conventional power generation, transmission & distribution, network automation, 
SCADA/EMS/Telecoms and Traction Power Supplies (AC & DC). Substation / Overhead line / 
underground cabling design/construction LV/11/25/ 66/132/275/400 kV. 
 
James is fully trained, and supported by Chartered Engineer status and Professional Indemnity 
Insurance. The technical knowledge accumulated over many years has provided an immense 
amount of learned expertise. This knowledge supplemented by formal Expert Witness training 
allows James to act in the role of an Expert Witness providing professional and impartial 
opinion.

 
LHW Partnership 
31 Birds Hill, Heath & Reach, Leighton Buzzard, Bedfordshire, LU7 0AQ 
Area of work: Bedfordshire & Worldwide 
Tel: 01525 237030 - Mobile: 07715 576666 
Email: james.hoare@lhwpartnership.co.uk - Website: lhwp.co.uk 
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What is Green Hydrogen  
and Why Do We Need it?  
An Expert Explains

The time is right to tap into hydrogen’s potential to 
play a key role in tackling critical energy challenges. 
The recent successes of renewable energy technolo-
gies and electric vehicles have shown that policy and 
technology innovation have the power to build global 
clean energy industries. 
 
Hydrogen is emerging as one of the leading options 
for storing energy from renewables with hydrogen-
based fuels potentially transporting energy from re-
newables over long distances – from regions with 
abundant energy resources, to energy-hungry areas 
thousands of kilometers away. 
 
Green hydrogen featured in a number of emissions 
reduction pledges at the UN Climate Conference, 
COP26, as a means to decarbonize heavy industry, 
long haul freight, shipping, and aviation. Govern-
ments and industry have both acknowledged hydro-
gen as an important pillar of a net zero economy. 
 
The Green Hydrogen Catapult, a United Nations             
initiative to bring down the cost of green hydrogen 
announced that it is almost doubling its goal for green 
electrolysers from 25 gigawatts set last year, to 45 gi-
gawatts by 2027. The European Commission has 
adopted a set of legislative proposals to decarbonize 
the EU gas market by facilitating the uptake of re-
newable and low carbon gases, including hydrogen, 
and to ensure energy security for all citizens in Eu-
rope. The United Arab Emirates is also raising ambi-
tion, with the country’s new hydrogen strategy aiming 
to hold a fourth of the global low-carbon hydrogen 
market by 2030 and Japan recently announced it will 
invest $3.4 billion from its green innovation fund to 
accelerate research and development and promotion 
of hydrogen use over the next 10 years. 
 
You might encounter the terms ‘grey’, ‘blue’, ‘green’ 
being associated when describing hydrogen tech-
nologies. It all comes down to the way it is produced. 
Hydrogen emits only water when burned but creating 
it can be carbon intensive. Depending on production 
methods, hydrogen can be grey, blue or green – and 

sometimes even pink, yellow or turquoise. However, 
green hydrogen is the only type produced in a cli-
mate-neutral manner making it critical to reach net 
zero by 2050. 
 
We asked Dr Emanuele Taibi, Head of the Power Sec-
tor Transformation Strategies, International Renew-
able Energy Agency (IRENA) to explain what green 
hydrogen is and how it could pave the way towards 
net zero emissions. He is currently based with the 
IRENA Innovation and Technology Center in Bonn, 
Germany, where he is responsible for assisting Mem-
ber Countries in devising strategies for the transfor-
mation of the power sector, and currently managing 
the work on power system flexibility, hydrogen and 
storage as key enablers for the energy transition. Dr 
Taibi is also a co curator for the World Economic 
Forum’s Strategic Intelligence platform, where his team 
developed the transformation map on Hydrogen. 
 
Green hydrogen technologies 
What motivated you to develop your expertise in           
energy technologies and how does your work at IRENA 
contribute to it? 
It was during my Master’s thesis. I did an internship 
in the Italian National Agency for Energy and Envi-
ronment (ENEA), where I learnt about sustainable de-
velopment and energy, and the nexus between the 
two. I wrote my thesis in management engineering 
about it and decided this was the area where I wanted 
to focus my working life. Fast forward almost 20 years 
of experience in energy and international coopera-
tion, a PhD in Energy Technology and time spent in 
private sector, research and intergovernmental agen-
cies, I currently lead the power sector transformation 
team at IRENA since 2017. 
 
My work at IRENA is to contribute, with my team and 
in close cooperation with colleagues across the agency 
and external partners such as the World Economic 
Forum, in supporting our 166 Member Countries in 
the energy transition, with a focus on renewable elec-
tricity supply and its use to decarbonize the energy 

l Green hydrogen could be a critical enabler of the global transition to sustainable energy  
   and net zero emissions economies.  
l There is unprecedented momentum around the world to fulfil hydrogen’s longstanding  
   potential as a clean energy solution.  
l Dr Emanuele Taibi lays out where things with hydrogen stand now and how it can help  
   to achieve a clean, secure and affordable energy future. 
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sector through green electrons as well as green 
molecules like hydrogen and its derivatives. 
 
What is green hydrogen? How does it differ from  
traditional emissions-intensive ‘grey’ hydrogen and blue 
hydrogen? 
Hydrogen is the simplest and smallest element in the 
periodic table. No matter how it is produced, it ends 
up with the same carbon-free molecule. However, the 
pathways to produce it are very diverse, and so are the 
emissions of greenhouse gases like carbon dioxide 
(CO2) and methane (CH4). 
 
Green hydrogen is defined as hydrogen produced by 
splitting water into hydrogen and oxygen using re-
newable electricity. This is a very different pathway 
compared to both grey and blue. 
 
Grey hydrogen is traditionally produced from 
methane (CH4), split with steam into CO2 – the main 
culprit for climate change – and H2, hydrogen. Grey 
hydrogen has increasingly been produced also from 
coal, with significantly higher CO2 emissions per unit 
of hydrogen produced, so much that is often called 
brown or black hydrogen instead of grey. It is pro-
duced at industrial scale today, with associated emis-
sions comparable to the combined emissions of UK 
and Indonesia. It has no energy transition value, quite 
the opposite. 
 
Blue hydrogen follows the same process as grey, with 
the additional technologies necessary to capture the 
CO2 produced when hydrogen is split from methane 
(or from coal) and store it for long term. It is not one 
colour but rather a very broad gradation, as not 100% 
of the CO2 produced can be captured, and not all 
means of storing it are equally effective in the long 
term. The main point is that capturing large part of 
the CO2, the climate impact of hydrogen production 
can be reduced significantly. 

Green hydrogen and other colours 
Depending on production methods, hydrogen can be grey, blue 
or green – and sometimes even pink, yellow or turquoise 
Image: International Renewable Energy Agency 
 
There are technologies (i.e. methane pyrolysis) that 
hold a promise for high capture rates (90-95%) and 
effective longterm storage of the CO2 in solid form, 
potentially so much better than blue that they deserve 
their own colour in the “hydrogen taxonomy rain-
bow”, turquoise hydrogen. However, methane pyroly-
sis is still at pilot stage, while green hydrogen is rapidly 
scaling up based on two key technologies - renewable 
power (in particular from solar PV and wind, but not 
only) and electrolysis. 

Unlike renewable power, which is the cheapest source 
of electricity in most countries and regions today,         
electrolysis for green hydrogen production needs to 
significantly scale-up and reduce its cost by at least 
three times over the next decade or two. However, un-
like CCS and methane pyrolysis, electrolysis is com-
mercially available today and can be procured from          
multiple international suppliers right now. 
 
Green hydrogen energy solutions 
What are the merits of energy transition solutions to-
wards a ‘green’ hydrogen economy? How could we tran-
sition to a green hydrogen economy from where we are 
currently with grey hydrogen? 
Green hydrogen is an important piece of the energy 
transition. It is not the next immediate step, as we first 
need to further accelerate the deployment of renew-
able electricity to decarbonize existing power systems, 
accelerate electrification of the energy sector to lever-
age low-cost renewable electricity, before finally de-
carbonize sectors that are difficult to electrify – like 
heavy industry, shipping and aviation – through green 
hydrogen. 
 
It is important to note that today we produce a             
significant amount of grey hydrogen, with high CO2 
(and methane) emissions: priority would be to start 
decarbonizing existing hydrogen demand, for exam-
ple by replacing ammonia from natural gas with green           
ammonia. 
 
Recent studies have sparked a debate about the concept 
of blue hydrogen as a transition fuel till green hydrogen 
becomes cost-competitive. How would green hydrogen 
become cost competitive vis-à-vis blue hydrogen? What 
sort of strategic investments need to occur in the            
technology development process? 
 
The first step is to provide a signal for blue hydrogen 
to replace grey, as without a price for emitting CO2, 
there is no business case for companies to invest in a 
complex and costly carbon capture system (CCS) and 
geological storages of CO2. Once the framework is 
such that low-carbon hydrogen (blue, green, 
turquoise) is competitive with grey hydrogen, then the 
question becomes: should we invest in CCS if the risk 
is to have stranded assets, and how soon will green        
become cheaper than blue. 
 
The answer will of course differ depending on the re-
gion. In a net zero world, an objective that more and 
more countries are committing to, the remaining 
emissions from blue hydrogen would have to be offset 
with negative emissions. This will come at a cost. In 
parallel, gas prices have been very volatile lately, leav-
ing blue hydrogen price highly correlated to gas price, 
and exposed not only to CO2 price uncertainty, but 
also to natural gas price volatility. 
 
For green hydrogen, however, we might witness a  
similar story to that of solar PV. It is capital intensive, 
therefore we need to reduce investment cost as well as 
the cost of investment, through scaling up manufac-
turing of renewable technologies and electrolysers, 
while creating a low-risk offtake to reduce the cost of 
capital for green hydrogen investments. This will lead 
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to a stable, decreasing cost of green hydrogen, as op-
posed to a volatile and potentially increasing cost of 
blue hydrogen. 
 
Renewable energy technologies reached a level of ma-
turity already today that allows competitive renewable 
electricity generation all around the world, a prereq-
uisite for competitive green hydrogen production. 
Electrolysers though are still deployed at very small 
scale, needing a scale up of three orders of magnitude 
in the next three decades to reduce their cost threefold. 
 
Today the pipeline for green hydrogen projects is on 
track for a halving of electrolyser cost before 2030. 
This, combined with large projects located where the 
best renewable resources are, can lead to competitive 
green hydrogen to be available at scale in the next 5-
10 years. This does not leave much time for blue hy-
drogen – still at pilot stage today – to scale up from 
pilot to commercial scale, deploy complex projects 
(e.g. the longterm geological CO2 storage) at com-
mercial scale and competitive cost, and recover the        
investments made in the next 10-15 years. 
 
Several governments have now included hydrogen fuel 
technologies in their national strategies. Given the rising 
demands to transition towards decarbonization of the 
economy and enabling technologies with higher carbon 
capture rates, what would be your advice to policymak-
ers and decisionmakers who are evaluating the pros and 
cons of green hydrogen? 
 
We will need green hydrogen to reach net zero emis-
sions, in particular for industry, shipping and aviation. 
However, what we need most urgently is: 
1) energy efficiency;  
2) electrification;  
3) accelerated growth of renewable power generation. 
 
Once this is achieved, we are left with ca. 40% of de-
mand to be decarbonised, and this is where we need 
green hydrogen, modern bioenergy and direct use of 
renewables. Once we further scale up renewable 
power to decarbonise electricity, we will be in a posi-
tion to further expand renewable power capacity to 
produce competitive green hydrogen and decar-
bonise hard-to-abate sectors at minimal extra cost. 
This diagram shows how green hydrogen can be pro-
duced, converted and used across the energy system. 

How green hydrogen can be produced, converted and used 
across the energy system. 
Image: International Renewable Energy Agency 
 
The future of green hydrogen 
Where do you see energy technologies relating to  
hydrogen evolving by 2030? Could we anticipate  
hydrogen-powered commercial vehicles? 
We see the opportunity for rapid uptake of green         
hydrogen in the next decade where hydrogen de-
mand already exists: decarbonising ammonia, iron 
and other existing commodities. Many industrial pro-
cesses that use hydrogen can replace grey with green 
or blue, provided CO2 is adequately priced or other 
mechanisms for the decarbonisation of those sectors 
are put in place. 
 
For shipping and aviation, the situation is slightly dif-
ferent. Drop-in fuels, based on green hydrogen but 
essentially identical to jet fuel and methanol produced 
from oil, can be used in existing planes and ships, with 
minimal to no adjustments. However, those fuels con-
tain CO2, which has to be captured from somewhere 
and added to the hydrogen, to be released again dur-
ing combustion: this reduces but does not solve the 
problem of CO2 emissions. Synthetic fuels can be de-
ployed before 2030, if the right incentives are in place 
to justify the extra cost of reduced (not eliminated) 
emissions. 
 
In the coming years, ships can switch to green am-
monia, a fuel produced from green hydrogen and ni-
trogen from the air, which does not contain CO2, but 
investments will be needed to replace engines and 
tanks, and green ammonia is currently much more 
expensive than fuel oil. 
 
Hydrogen (or ammonia) planes are further away, and 
these will be essentially new planes that have to be de-
signed, built and sold to airlines to replace existing jet-
fuel-powered planes – clearly not feasible by 2030: in 
this sense, green jet fuel – produced with a combina-
tion of green hydrogen and sustainable bioenergy – is 
a solutions that can be deployed in the near term. 
 
In conclusion, the main actions to accelerate        
decarbonisation between now and 2030 are 1) energy 
efficiency 2) electrification with renewables 3) rapid ac-
celeration of renewable power generation (which will 
further reduce the already low cost of renewable elec-
tricity) 4) scale up of sustainable, modern bioenergy, 
needed - among others - to produce green fuels that 
require CO2 5) decarbonisation of grey hydrogen 
with green hydrogen, which would bring scale and re-
duce the cost of electrolysis, making green hydrogen 
competitive and ready for a further scale up in the 
2030s, towards the objective of reaching net zero  
emissions by 2050. 
 
The World Economic Forum is a longstanding          
supporter of the clean hydrogen agenda since 2017, 
having helped -inter alia- with the creation of the Hy-
drogen Council, the establishment of a hydrogen In-
novation Challenge in partnership with Mission 
Innovation, and the creation, together with the En-
ergy Transitions Commission, of the Mission Possible 
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platform to help transition hard-to-abate sectors to net 
zero emissions by 2050. Read more on the Accelerat-
ing Clean Hydrogen Initiative at:  
www.weforum.org/projects/accelerating-clean-hydrogen 
 
Authors 
Abhinav Chugh, Acting Content and Partnerships 
Lead, World Economic Forum 
 
Emanuele Taibi, Head of the Power Sector  
Transformation Strategies, International Renewable 
Energy Agency 
 
Originally published on the World Economic Forum  
www.weforum.org  
The views expressed in this article are those of the  
author alone and not the World Economic Forum. 
 

Mr Stephen Marshall 
Chartered Engineer 

BSc CEng FIMechE MCIBSE MIET 
 
I have been a professional engineer for forty years and a chartered engineer 
since 1985. I have experience working in several industries and I bring this 
unusually broad experience to the field of building services engineering.  
I continue to run a successful building services practice (Synergy Consulting 
Engineers) where I have built an experienced and dedicated team of  
engineers delivering projects of all sizes in most fields of construction. 
 
I am particularly adept at seeing past the rules-of-thumb to the underlying   
physical processes in order to understand what can go wrong in complex  
systems on a fundamental level. Long practice enables me to communicate what 
is happening in terms legal professionals can understand, with an awareness of 
what aspects have particular significance for them. I tend to rely strongly on the 
use of graphical presentation to illustrate engineering concepts simply and  
effectively. Where possible I will always look for alternative practical and econ-
omic solutions to any systems which require remediation. I can be most effective 
if instructed before disproportionate remedial works have been carried out. 
 
I have been undertaking instructions as an expert since 1995, and in 2005  
I was accredited by Cardiff Law School. I have advised on approximately 40 
matters relating to Building Services Disputes and have participated in  
mediations and arbitrations. I have given evidence and been cross-examined 
many times in the High Court. 
 
Testimonial: "First, thank you for preparing such a helpful report. Often  
technical reports are difficult to follow by a lay person but your report  
identifies the key issues and explains them in a clear and logical way such 
that even a lawyer like me can follow it. I am sure that it will help the tribunal 
understand the issues very well and enable the tribunal to see a clear way 
through all the fog created by the defendant's correspondence." 
Michael Hopkins, Partner for Pinsent Masons LLP 
 
Synergy Consulting Engineers Ltd 
1 Canal Side Studios, 8-14 St Pancras Way, London, NW1 0QG 
Tel: 020 7529 8951 - Email: steve.marshall@synconsult.co.uk 
Website: www.synergyconsulting.co

Forensic Engineering Consultants and Claim Advisory Services 
 
Rimkus Consulting Limited is the UK affiliate of Rimkus Consulting Group, a leading  
multidisciplined forensic engineering and consultancy firm, headquartered in the United 
States. 
 
The Rimkus London office is the headquarters of Rimkus Consulting Ltd., operating throughout 
the UK, Europe, Middle East, Caribbean, Latin America, Africa, Australasia and the Far East. 
We provide worldwide assistance to our clients and to date we have serviced clients in over 
70 countries. 
 
Each year, we assist thousands of clients in the resolution of complex property claims and 
legal disputes worldwide. With extensive expertise in forensic investigations and litigation  
support services, our consulting experts specialise in evaluating the cause and origin of  
property damage, building system issues, and fires and explosions across a broad range  
of public and private environments. 
 
Tel: 020 3744 8403 
Email: expert@rimkus.com 
Website: www.rimkus.com 
Address: Level 30, The Leadenhall Building,122 Leadenhall Street, London, EC3 V4A

Need an expert? 
Let us do the searching if 
you require an expert fast  

please call our free  
telephone searchline  
on 0161 834 0017 
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Adjudication of Construction  
Disputes in a Post-Pandemic World

COVID-19 has changed construction. The industry 
we had known for many decades, along with the          
entire world we were living in less than two years ago, 
has melted away and, indeed, much of it may be gone 
forever. The impact on economies has been immense 
and no more so that in the construction industry.  
 
Right from the very beginning, during the first UK 
lockdown in March 2020, many sites quickly closed. 
Employees were absent or laid off. Cash flow, a peren-
nial problem, rapidly became a more pressing con-
cern than ever before. Measures taken by the UK 
Government to keep money flowing to industry em-
ployers and workers were forthright and necessary.  
It is fast approaching two years since the first lock-
down was announced in England, and there have 
been encouraging signs that things are beginning to 
improve in construction, and in the wider economy. 
But the legacy of COVID on the construction indus-
try will probably be with us for many months, even 
years, ahead.  
 
The most popular method for resolving construction 
contract disputes in the UK is adjudication. Over            
the past two years, the crisis threw a spotlight on             
adjudication as a barometer of the state of the indus-
try. The experience of RICS, which has appointed 
over 20,000 adjudicators since 1998, is that, just              

before the UK economy goes into a decline, there          
will usually be a sudden and short-lived upturn in 
numbers of adjudications followed by an equally         
dramatic fall in numbers as the economic downturn 
kicks in properly.  
 
The Covid effect has led to a slightly different           
experience. Adjudication appointments made by RICS 
rose to over 120 per month which represented a 
monthly increase of around 50%. This continued from 
the end of March 2020 until late summer. By Novem-
ber numbers had started to fall off, but not spectacu-
larly as would have been expected in the lead up to an 
economic decline. The decrease in numbers of adjudi-
cations was oddly slow, and by early 2021 numbers fell 
back to just below pre-Covid levels. Since the beginning 
of October 2021, however, there has been a sharp up-
turn in applications to RICS for appointments of adju-
dicators. It’s early days but there are signs that 
adjudication numbers are again on the rise. This could 
suggest that the UK economy is entering a new post-
pandemic period where disputes about money will es-
calate, and adjudication numbers will again increase 
significantly. What are the reasons for this? 
 
Previously unforeseen problems now appear to be         
intensifying in UK Construction, and also beyond 
these shores. It is apparent that the post pandemic 

by Martin Burns  
Head of ADR Research and Development, RICS  
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world is going to be different, and in many ways it             
already is. A shortage of manpower has been attributed 
by some in the UK to Brexit, though the impact is seem-
ingly global, which suggests it’s a post-pandemic symp-
tom. There has been record demand for construction 
products as the sector strives to recover from the pan-
demic. Increasing demand is putting up prices and it 
has become immensely difficult to accurately value        
contracts. Add to this the breakdown in logistics that get 
materials from one country to another, and the ex-
traordinary increases in fuel costs, and it is little wonder 
that there is talk of the construction industry facing a  
potential tsunami of disputes in the coming months and 
years.    
 
Going forward, adjudication and adjudicators may 
need to quickly adapt to a completely new environ-
ment. The Covid crisis has kicked started a revolution 
in telecoms and e-business. People no longer need to 
(or often wish to) travel to meetings. The residual fear 
of “catching” Covid will no doubt continue for a long 
time to come and this is resulting in more parties 
wanting to resolve their disputes in “safe environ-
ments”. The nature and types of dispute have already 
started to change, and adjudicators will increasingly 
be called on to take on board issues that have rarely 
been at the heart of adjudications in the past.   
 
 
Author 
Martin Burns  
Head of ADR Research and Development, RICS  
November 2021 
 

 
Interested in being an adjudicator?  
Explore RICS’ Diploma in Adjudication in the  
Construction Industry which starts in June 2022:  
https://www.rics.org/adjudication 

Chartered Surveyors, Valuers and Expert Witness 
Tim Davies is a Chartered Building Surveyor, and the practice principle and founder 
of T R Davies Limited, (established in 1998). An established independent practice  
providing property related services throughout South Wales and Nationwide. 
 
Tim has over 30 years experience. Tim is a fully qualified Chartered Building  
Surveyor, a RICS Accredited Valuer and Expert Witness. Tim has the Cardiff  
University Bond Solon Certificate in both Civil and Criminal Expert Witness Practice.  
Tim is a registered property expert with the National Crime Agency, working with  
police and trading standards, principally dealing with rogue traders. 
 
His extensive experience and expertise covers; 
Expert Advisor/Expert Witness Work – Civil 
Expert Advisor/Expert Witness Work – Criminal 
Residential Surveys and Valuations 
Building Defect Pathology (defect analysis/investigation) 
Domestic Workmanship Standards 
Domestic Building Disputes and Quantification 
Surveyor Professional Negligence 
Building Related Insurance Claims 
Party Wall Matters 
Building Conservation/Period Buildings 
Structural Surveys 
Dilapidations 
Insurance Claims 
Landlord and Tenant issues 
 

Contact Details - Mr. Tim Davies 
Chartered Building Surveyor, Valuer  

and RICS Accredited Expert Witness 
BSc (Hons), MRICS, MAE, Cert EW (Civil and Criminal) 

Windsor House, 107 Talbot Road, Talbot Green CF72 8AE 
Tel: 01443 229576  

Email: info@trdavies.co.uk - Website: www.trdavies.co.uk 

Eur Ing Dr. Robert Brown 
Electrical, Electronic and Control Engineer 

Providing consulting and expert witness services to the legal, 
industrial sectors. media and private individuals.  

 
An expert witness in the fields of electrical, electronic and control engineering.  A renowned expert in the operation and design of 
electrical fuses, circuit breakers and other electrical fault protection systems, specialising in how these devices operate in domestic 
and industrial systems with relevance to the faults generated by domestic appliances and industrial equipment. 
 
Robert’s expertise also includes the design and operation of electrical and electronic control systems for domestic and industrial  
environments including cable wiring, electrical current switching, electrical power generation and utilisation, automatic  
(computer) control of domestic and industrial process, sensory and sensor systems including parameter data capture and accurate 
data ‘representation’. 
 
Robert has provided expert and legal representation, acting as a single joint expert in numerous cases, having also acted as an expert 
working directly with private individuals, solicitors, barristers and other legal professionals. He has extensive court experience ranging 
from International Courts to County Courts. 
 
Robert also has media experience having appeared on national television for the BBC, giving advice and evidence for the consumer 
protection series of programs ‘Don’t get done get DOM’ and XRay, BBC Wales version of ‘the popular primetime BBC program 
‘Watchdog’ 
 
Robert undertakes instructions nationwide 
Telephone: +44 (0) 1777 709175 - Mobile: +44 (0) 7976250624 
Email: robertbrown@robertbrown.uk.com -  Web: www.robertbrown.uk.com 
Suite 5, Newcastle House, 37 Bridgegate, Retford, DN22 7UX  
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Vicky Pollard Property Tribunal:  
Yes, but … no, but … yes, you have 
been ripped off over insurance.  
But no, we can’t do anything about it 

Nilesh Solanki, a 58-year-old motor industry               
professional who owns a flat in a development of 10 in 
Harrow, north-west London, argued that he was        
paying an extortionate amount for buildings insur-
ance when the commission to the broker and             
freeholder-linked managing agent represented 66.6% 
of the premium net commission.  
Mr Solanki established before the tribunal the            
“market rate” of 20% after presenting three rival 
quotes from established brokers, which would have 
meant dramatically cheaper premiums.  
“The gross insurance premium (inclusive of commis-
sion) is excessive and therefore the insurance is be [sic] 
unsatisfactory insofar as the commission exceeds 30% 
the total sum paid or 49% of the net insurance              
premium”, said the ruling.  
But because Mr Solanki’s freeholder, and therefore 
the respondent in the case, does not directly place the 
policy on his behalf and does not recoup the costs of 
buildings insurance as a service charge, the first-tier 
tribunal (FTT) determined that it is “not satisfied that 
it has jurisdiction … to award the Applicant a refund 
of commission paid”.  
The FTT has refused to give Mr Solanki permission 
to appeal.  
The decision disgusts Mr Solanki, who also had to pay 
the £300 of costs for the hearing, and write to prop-
erty chamber head Siobhan McGrath to complain.  
    “As someone not born in this country, may I point out that 
it involved considerable effort on my part to mount this chal-
lenge to insurance costs, and call in favours to do so. To then 
find that I had in fact won the argument but that the tribunal 
ruling is of no practical use was disappointing,” wrote Mr 
Solanki. 
 
Timothy Powell, the regional judge for London’s  
first-tier tribunal property chamber and a former 
housing solicitor, wrote an extended letter to Mr 
Solanki in response to his complaint. 
 
Judge Powell dismissed the complaint on the basis that 
it did not concern an allegation of “judicial miscon-
duct”, and he rejected Mr Solanki’s suggestion that 
the tribunal decision is “of no practical use”. 
 

But he did concede:  “I have sympathy with your frustra-
tion that you brought a claim challenging the insurance pre-
miums, that you sought a reduction and repayment of them, 
that you won the case when the tribunal determined the pre-
miums were excessive, and yet you have not received any 
money back.”  
He went on to advise Mr Solanki to invoke other           
tribunal rules to mount a follow-up challenge for a de-
termination to force a change of broker by the land-
lord. This would, of course, involve Mr Solanki in 
further expenditure on court fees and time.  
In his letter, Judge Powell also assured Mr Solanki that 
insurance commissions going forward should be 
capped at “30% of the total sum paid or 49% of the 
net insurance premium”.  
While the freeholder and broker both maintain that 
the commission received amounts to 40%, the true 
rate of commission is actually 66%.  
LKP understands that it is commonplace across the 
industry for the level of commission leaseholders pay 
in their buildings insurance premiums to be misrep-
resented. The issue was raised by Mr Solanki in his 
complaint to the Financial Services Ombudsman, 
where he explained the trick as follows:  
    “While the explanation by [brokers] Stride does explain the 
way the figure was arrived at, I feel it is totally misleading to 
state a 40% commission and then collect through this expla-
nation a 66.67% commission. As a very minimum for trans-
parency and treating customers fairly, a true and accurate 
statement should be made about the cost and its value in % 
terms.  
    “If I saw an advert for a product at £200 with a VAT rate 
at 40%, I would expect to pay £280 – not £333.30!  
    “In summary my complaint is that, by using the calculation 
the way it has been described and then claiming the commis-
sion rate is at 40% is false, misleading, not treating customers 
fairly and is so far from transparent that the calculation is 
opaque to almost all users. I would suggest it would be a strug-
gle to find a user who would be able to determine how a sum 
of £228.67 charged against a premium of £137.20 can in 
any way be determined as 40% in commission.”   
 
Mr Solanki believes that the tribunal has given the 
freeholder and their broker the “green light” to 
charge what he still deems a very unfair rate, one 

by Harry Scoffin  
The Leasehold Knowledge Partnership reports how a leaseholder has been overcharged on 
insurance between 2011 and 2019, but he is not going to get any of the money back.
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where the commission of up to 49% should be             
considered as a percentage of the insurance premium 
net of commission, down from 66%.    
In spite of Mr Solanki providing three brokers stating 
that 20% commission is what they would be happy to 
accept for being involved with the buildings insurance, 
Judge Naomi Hawkes and Mr M Cairns MCIEH, the 
surveyor panel member, cited no case law to justify 
why the commission should not exceed 49% of the net 
insurance premium at 2 Trevor Close.  
The judgment also fails to outline or discuss the three 
comparable quotes presented by Mr Solanki. 
2 Trevor Close, the property in question  
Mr Solanki had also engaged the services of the              
director of one of the firms that quoted, an insurance 
professional with more than a decade of experience 
in working for both landlords and leaseholders. In a 
written statement for Mr Solanki, the broker said:     
“Whilst cases can differ, generally we would earn 20%            
commission (average) on cases plus our normal policy admin 
fee which is restricted to £25.00 for new business … The pro-
cess of simply issuing out additional invoices to each Lessee 
and receiving payment is relatively simple and we would not 
consider this to be an additional cost. Certainly not at the lev-
els that your landlord agents are charging.  
    “Specifically in regards to your case, I would say there may 
be a potential conflict of interest if the Agent is also connected 
with the freeholder. Please note the following:  
    “The case of Havenridge Ltd v Boston Dyers Ltd [1994] 
notes that there is no implied term within a lease which re-
quires that the insurance charges must be fair and reasonable, 
therefore there is no obligation on the landlord to go shopping 
around. Provided that the insurances were negotiated and 
were obtained at arm’s length (through a broker) and do not 
represent an unreasonable premium which has been obtained 
by collusion with an insurer, bad faith or dishonesty then the 
premium is considered reasonable.”  
Mr Solanki claims his expert witness ultimately did not 
appear before judges because, contrary to what the 
tribunal ruling says, he never received the relevant di-
rections from the tribunal (which he blames on dis-
ruption from the coronavirus pandemic). At the 
hearing itself, the judge declined to hear the expert 
witness, who was primed to present his testimony via 
video link.    
The freeholder Dependable Investments Limited 
failed to convince the tribunal that the supervisory role 
of its managing agents Dennis Reed & Co., which have 
the same registered office address and persons of sig-
nificant control on Companies House, warranted 
reaping any commission, much less one constituting 
43.75% of the premium net commission, nor that the 
work undertaken by brokers Stride – sending each of 
the site’s ten leaseholders a letter once a year – was so 
time-consuming that the firm deserved a commission 
of 56.25%.  
    “Mr Leigh’s assertions [for the freeholder] were not sup-
ported by any witness evidence. In any event, we do not accept 
that under the terms of the lease the managing agents are re-
quired to deal with queries from lessees concerning potential 

insurance claims; that they are required to ensure the payment 
of insurance premiums; or that they are entitled to charge for 
doing so … There is nothing in the lease to justify the man-
aging agents playing a greater role such as providing advice 
in respect of potential claims, contacting a mortgagor, or send-
ing out extensive correspondence,” the tribunal found.  
It continued:     “Having carefully considered the nature of 
the services to be provided by the insurance brokers and by the 
managing agents, we find that the commission should not ex-
ceed 30% the total sum paid or 49% of the net insurance pre-
mium (with 2/3 of the commission payable to the insurance 
brokers and 1/3 payable to the managing agents). We are not 
satisfied that the Respondent has established on the balance of 
probabilities that a higher rate of commission is justified.” 
 
One of the country’s most well-known freeholders, the 
Duke of Westminster, whose Grosvenor Group last 
year had a property portfolio valued at £6.7 billion, 
provides transparency to leaseholders by noting on-
line that his broker Realty earns 20% commission for 
each property across the entire London estate. The 
landlord also publishes an explanation of the services 
the broker provides leaseholders to justify earning that 
level of commission – something Mr Solanki claims he 
never obtained from Stride. 
 
In November 2018, the tribunal ruled in favour of 
leaseholder Jeremy Peachey, a chartered surveyor by 
background, who had disputed a £13,000 insurance 
cost at a 30-flat site in Northampton where the devel-
opment came under the Regis Group / Pier Manage-
ment, the entities of multimillionaire Essex ground 
rent speculators Nicholas and Peter Gould, slashing 
the bill by two-thirds to £4,364. 
 
The commission being earnt was a humble 15% but 
the tribunal was still unimpressed, with Judge JR Mor-
ris noting:     “The terms of the ‘block policy’ were not so ad-
vantageous as to justify a premium increase from £3,795.36 
to £12,998.40 particularly when one of the virtues of a ‘block 
policy’ for the tenant is that it is supposed to carry a discount.” 
 
Mr Solanki, who bought his two-bed flat in 1999 and 
soon thereafter became unhappy with buildings in-
surance when Eagle Star, who he dealt with directly 
and considered to be a trustworthy provider, was 
bought out and subsumed into Zurich, who only work 
through a broker, produced at the tribunal hearing 
three like-for-like quotes providing the same cover-
age. 
 
He was informed by each of the brokers he had             
approached that their indicative premiums include a 
commission of 20% and that their quotes would cover 
issuing 10 separate invoices and collecting payment 
from each leaseholder and even two reminder notices. 
 
Mr Solanki’s testing of the market to find buildings in-
surance products offering the same coverage but for 
a fraction of the cost with the brokers proposing to 
earn the standard rate of commission at 20% also cor-
responds with the experience of Leasehold Knowl-
edge Partnership, which has insurance contacts and 
routinely assists leaseholders in challenging unfair 
premiums and forcing pricing transparency for their 
buildings insurance. 
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Thomas Consulting have been established for 42 years. They are a long-standing provider of expert  
witness advice in a range of civil, structural, geotechnical and contamination engineering matters. 

 
They have provided reports and evidence in numerous disputes extending from building collapses,  

foundations failures and other structural and design faults, and superstructure. These include evidence  
in failures that have resulted in death and personal injury. 

 
Thomas Consulting have developed specialist interest in construction law and provide advice and  

assistance in respect of arbitration. Their experts have experience with ADR discussions and mediation hearings. 
 

Their work extends from small claims of under £10,000 to large complex matters involving damages of several  
million pounds. Thomas Consulting's experts have been appointed by Defendants and Claimants and have also 

acted as a single joint expert. They provide services to large national firms of Solicitors as well as regional Solicitors. 
 

Thomas Consulting will be pleased to discuss any requirement on a no obligation basis and  
provide CV’s for any of their engineers.  
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Unusually for a leaseholder in a multi-block develop-
ment of flats, Mr Solanki is empowered in his lease to 
place the buildings insurance and so this allows him, 
as the policyholder, to establish the commissions or 
other remuneration fees, which is often kept secret 
from leaseholders by freeholders and their managing 
agents and paid through the service charges. 
 
LKP has long called for the Financial Conduct              
Authority to require its regulated insurers to list resi-
dential leaseholders as joint insured parties on build-
ings insurance contracts to enable them to enter the 
market and achieve savings. At present, most lease-
holders have insurance costs imposed on them by the 
landlord or managing agent, who enjoy leaseholder-
funded kickbacks from the broker.   
 
However, because of the way the lease has been 
worded at 2 Trevor Close, Mr Solanki must also use 
the freeholder’s preferred broker, meaning he is a 
“captive consumer” and cannot take out a better deal.  
The section on buildings insurance in Mr Solanki’s 
lease states that “the lessee shall insure in the joint 
names of the lessor [or freeholder] and lessee”, while 
the choice of broker and insurer remains within the 
gift of the freeholder and his appointed managing 
agent.  
In Mr Solanki’s case, the challenge had been trans-
ferred from the county court to the tribunal on the 
basis that it was a leasehold property matter and that 
the tribunal was the best forum for it to be settled.  
In fact, Judge N Hawkes was “double hatting” and 
performed the role of both tribunal judge and judge 
of the county court (district judge). 

Responding to this concern, Judge Timothy Powell, 
regional judge of London’s first-tier tribunal property 
chamber, wrote to Mr Solanki to explain that:     “I can-
not alter the tribunal’s decision, but it appears to me to be cor-
rect and in accordance with the law. You paid the insurance 
premiums to a third party, Stride Limited, which was not in-
volved in the proceedings. The premiums were not “service 
charges” payable to your landlord, which the tribunal had 
power to reduce. The tribunal’s only jurisdiction to deal with 
the commission element of the payments you made was under 
Paragraph 8. That did not give the tribunal power to reduce 
payments already made, but only to require the landlord to 
nominate or approve a different insurer. Even when the tri-
bunal had determined that the insurance premiums were ex-
cessive, there was no basis (“cause of action”) on which the 
county court could order damages in respect of payments you 
had already made to a third party.”  
Mr Solanki also raised a complaint with the Financial 
Ombudsman Service, but was rebuffed because it said 
it could not sanction the broker Stride Limited be-
cause “it wouldn’t be appropriate for our ombudsman to issue 
a decision that contradicted findings made by the Tribunal”. 
In fact, Stride was not a party to the legal proceedings 
between Mr Solanki and his freeholder Dependable 
Investments Limited in the property tribunal.  
Mr Solanki had been referred to the Ombudsman by 
the site’s insurer, Zurich, which told him “the broker 
are responsible for dealing with their own complaints” 
before adding “I am sorry Zurich cannot do any more to 
assist you but we are not in a position to deal with a complaint 
about the amount of commission the broker is charging you”.  
By contrast, in an article on rampant profiteering            
in the leasehold sector published in the Sunday            
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Telegraph in August, a Zurich spokesperson was 
quoted as saying:    “We actively monitor commission levels 
to ensure they are appropriate, regularly negotiating with our 
brokers to control them across our portfolio.”  
Mr Solanki tells LKP he is considering his options and 
still wants to recoup the £1,342.55 in excessive com-
missions and his £300 tribunal fee. He said: “I won at 
tribunal, but the decision is as good as me having lost the case. 
Only in leasehold can this happen.  
    “Commissions to insurance brokers need banning by law or 
capped at something sensible – and freeholder landlords 
shouldn’t get anything. It is grossly unfair that leaseholders, 
the individual retail customers or flat owners, have to pay for 
a deal they don’t place and which is dumped on them without 
value for money considerations. In no other part of the           
economy would this be deemed acceptable.” 
 
Frustrated by the insurance situation, Mr Solanki – 
and neighbours in two other blocks nearby with the 
same landlord – are partway through right to man-
age actions which, if successful, will give leaseholders 
control of the insurance costs.  
But this is the second occasion within months of lease-
holders feeling failed by the tribunal.  
MPs are questioning its effectiveness after the prop-
erty tribunal had to apologise to leaseholders at a site 
in south London for ignoring emails raising that 
raised justified concerns about the conduct of Richard 
Davidoff, a section 24 court-appointed manager.  

Information 
The ruling can be read in full here:  https://www.lease-
holdknowledge.com/wp-content/uploads/2021/12/2Trevor-
CloseDecision.pdf 
 
Timothy Powell regional judge replies to Mr 
Solanki’s complaint against the tribunal decision: 
https://www.leaseholdknowledge.com/wp-content/up-
loads/2021/12/JudgeTimothyPowellRespondsNileshSolan-
kiComplaint.pdf  
Proof of 20% buildings insurance commission               
at Cadogan Estate: https://www.leaseholdknowl-
edge.com/wp-content/uploads/2021/12/Oct-2018-A-
Guide-to-Insurance-Arrangements-for-the-London-Estate. 
pdf 
 
www.leaseholdknowledge.com
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Want to contribute an article? 
We welcome articles on a vast 

array of subjects.    
CPD points are awarded  

for publication.  
 

Please email us on  
admin@expertwitness.co.uk 
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Experts - a Risky Business 

Quite frequently, my friends get a bit grumpy with me 
because my mind has flitted from one point to another 
without much obvious (to them) connection between 
the two. Of course there is a link which is clear to me, 
but I understand that it might be tricky to see it; that 
a clue might be helpful.  
Why that opening? Because somehow, thinking about 
a recent item in the Law Society Gazette (LSG), my 
thoughts have gone from experts in civil litigation to 
the flexibility of not having a written legal code and 
back again, via a Latin phrase the English translation 
of which I used in the course of some lazy parenting.  
What was the LSG item about? It concerned a decision 
that an expert in a dental negligence claim,  which the 
claimant had to abandon, should bear costs incurred 
by the defendant (‘Grossly unhelpful’ expert ordered to 
pay £50k wasted costs | News | Law Gazette, see link). 
Among other things, it was suggested that the person  n            
concerned did not in fact have appropriate expertise 
to give the opinions they did. The article suggested he 
would have to pay something like £50,000.  
That the expert was at risk of having to pick up the tab 
is not a new concept. That came to the fore as a result 
of the 2004 case of Phillips v Symes (which I wrote about 
in the Estates Gazette, 28 May 2005). The Phillips case 
was an early example of a court giving teeth to the du-
ties imposed by Part 35 of the Civil Procedure Rules 
1998 on people taking the role of expert in civil liti-
gation. They are onerous and, if the instruction and 
duties demand it, can put an expert in conflict with 
those appointing them.  
When I wrote that article for the Estates Gazette in 
2005, I observed that, while the Phillips case made it 
clear that an expert acting in flagrant breach of their 
duties under Part 35 CPR could be made subject to 
what is known as a wasted costs order, they could not 
be liable to their appointing client in negligence for 
their work conducted in connection with the litigation. 
That was the law then.  
But in Jones v Kaney (2011), the Supreme Court de-
cided that immunity could no longer stand (Jones 
(Appellant) v Kaney (Respondent)- The Supreme 
Court; Expert witnesses no longer protected - the 
Supreme Court | Russell-Cooke). In so deciding, in 
effect it reversed a legal principle that had been un-
derstood for perhaps 400 years. It is true that two Jus-
tices of the Supreme Court disagreed, with one 
observing it was a matter for Parliament. The Jones v 
Kaney decision is an example of the aforementioned 
flexibility in action.  
And how did I come back to experts again? Well, the 
Court of Appeal recently considered them again in 
Griffiths v TUI (UK) Ltd (Griffiths v Tui (UK) Ltd [2021] 
EWCA Civ 1442 (07 October 2021) (bailii.org)). The 

claim was about an illness suffered by the claimant 
while on holiday. He relied on an expert report, about 
which the defendant raised some questions before 
trial. For various reasons, the defendant did not put 
up expert evidence in response. The expert was not 
required to attend the trial and, therefore, was not 
cross-examined. The claimant lost the case despite the 
expert evidence being uncontroverted. The trial 
judge observed that it was still necessary for the 
claimant to prove the case and had not. The judge set 
out a number of deficiencies with the expert report. 
Among other things, the judge observed that the ex-
pert evidence did not consider alternative reasons for 
the illness, did not give a range of opinion and did not 
give adequate reasoning for its conclusions. At one 
point the judge used the word “minimalist” about the 
report.  
I find it hard to believe that, these days, anyone would 
lightly take on the role of being an expert witness in 
civil litigation. But these two recent decisions re-em-
phasise why it is crucial that, before accepting the ap-
pointment, the potential appointee understand what 
they are going to be asked about and to satisfy them-
selves that they are an appropriate person to give ev-
idence on the issues concerned, and that they fully 
understand the duties they will accept on a Part 35 
CPR appointment.  
And the Latin phrase? It is “ipse dixit” and was used 
several times in the Griffiths judgment when explain-
ing the stance taken by the expert. What does it mean? 
Roughly, that something is as it is “because I say so” – 
a phrase many parents utter to a child and probably 
then immediately lose all credibility. So it could be for 
an expert.  
www.russell-cooke.co.uk 
 
Link 
https://www.lawgazette.co.uk/news/grossly-unhelpful- 
expert-ordered-to-pay-50k-wasted-costs/5110385 
.article?utm_source=gazette_newsletter&utm_medium=ema
il&utm_campaign=Another+claims+firm+goes+under+
%7c+Land+Registry+charge+to+soar+%7c+Rozen-
berg_11%2f03%2f2021 

by Jason Hunter, partner - property and housing litigation at Russell-Cooke

Want to contribute an article? 
We welcome articles on a vast 

array of subjects. Cpd points are 
awarded for publication.  

 
Please email us on  

admin@expertwitness.co.uk 
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Our clients are purchasers, investors, owners and occupiers ranging from international institutions to  
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and have expertise in a diverse range of specialist property types. 
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Concerns, Probate, Taxation, CGT, Charities Act, Inheritance Tax, Professional Negligence and other  

litigation, Pension Fund, Financial Reporting and Insolvency Proceedings.  
Building Surveys Project Management 
Lease extensions                  Enfranchisement 
Boundary disputes               Party Wall Consultancy       

Rights to Light                        Easements 
Commercial L & T                 Rent Reviews                        
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Our experts are members of the Valuation, Building Surveying, Construction and Dispute Resolution  
Faculties of the Royal Institution of Chartered Surveyors. We are actively involved in the valuation of  
residential and commercial property for private clients and commercial and residential bank valuation  
  panels. We have surveyors who act as arbitrators and expert determinations. 
 
 
Should you require further information on any of our services please do not hesitate to contact us by 
phone, email or fill out our request information form online and we will call you back! 
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Inventor as Expert, Unable to 
Ventilate Appropriate Evidence

Background 
The claimant, Professor Tehrani, is the proprietor            
of the UK patent entitled “Method and apparatus for 
controlling a ventilator” (No. 2,424,721) (the 
“Patent”). The defendants, collectively “Hamilton”, 
make and sell ventilators. Some of these ventilators in-
corporate what is called the “Intellivent-ASV System”. 
Professor Tehrani alleged that marketing the Intel-
livent-ASV System infringed the Patent. 
 
Hamilton denied infringement and counterclaimed 
for revocation of the Patent. 
 
Expert Evidence 
This case saw the rare situation where the claimant, 
Professor Tehrani, gave expert evidence on her own 
behalf. The Judge acknowledged that there were sit-
uations where an expert could be closely connected 
to the party for which he or she is giving evidence, 
such as being an employee, but raised concerns that 
there was an inevitable risk that the expert’s views 
could be coloured by loyalty to their employer. In cir-
cumstances where the relationship between the ex-
pert and party is close, there may be a higher than 
usual requirement for the expert to show, by the an-
swers given and manner in which they are given, that 
the expert’s clear and primary duty while giving evi-
dence has been to assist the court objectively and 
truthfully. As Professor Tehrani was both claimant and 
inventor of the Patent, that requirement was more 
acute. Unfortunately for Professor Tehrani, the Judge 
considered she did not show the necessary indication 
of her objectivity, and although she did not intend to 
mislead the Court, her views of the case were not al-
ways fair and accurate. 
 
Infringement and Validity Case 
The arguments over infringement and validity cen-
tred around claims 1 and 45 of the Patent. The Judge 
found that Hamilton’s Intellivent-ASV System imple-
mented within some of their ventilators could infringe 
claim 1 but not 45 if the Patent was found to be valid. 
 
Hamilton’s revocation attack came via four pieces of 
prior art, abbreviated in the judgment to “Anderson”, 
“Waisel”, “US 268” and the “Tehrani Paper”. Only 
Waisel was successful in Hamilton’s attack where it was 
found that claim 1 lacked novelty and claim 45 was 
obvious. 

 
Of interest, Hamilton sought to rely on the combina-
tion of the Tehrani Paper and US 268 to render the 
invention of claim 45 obvious. Hamilton’s basis for 
reading the two documents together was the fact that 
the Tehrani Paper included a footnote which made 
reference to US 268. The Judge accepted this and ac-
knowledged Hamilton’s argument for lack of inven-
tive step using the two documents, which set out a 
series of steps by which the teaching of the prior art 
could be adjusted to ultimately arrive at the invention 
of the Patent. However, the Judge did not accept this 
resulted in lack of inventive step noting that although 
each of the steps may be individually obvious, the fal-
lacy of the argument is that performing all of them, 
without exception, may not have been obvious.  
Take Away Points 
Two interesting points stemmed from this case. Firstly, 
it is paramount to remember that an expert witness 
must always be independent and remain objective. 
Their duty is to the Court, and not to the party who 
is paying them. It is inappropriate for an expert wit-
ness to advocate for a party. Their duty is to provide 
fair and objective evidence on matters relating to their 
expertise. For assistance, Part 35 of the Civil Proce-
dure Rules and the corresponding Practice Direction, 
plus the Guidance for the Instruction of Experts in 
Civil Claims provide a good introduction on how ex-
pert witnesses are to be independent and objective. At 
worst, if a Judge finds expert evidence to be tainted, 
it will accord little weight with the Court.  
Secondly, it is important to remember that even if a 
series of steps in of themselves are each obvious, this 
will not necessarily mean that carrying them out con-
secutively will render an invention obvious. 
 
The judgment is available here, 
https://www.bailii.org/ew/cases/EWHC/IPEC/2021/34
57.pdf 
 

 
Author 

Myra Sae-Heng 
Senior Associate, Solicitor at EIP 

London 
https://www.eip.com/us/ 

In Fleur Tehrani v Hamilton Bonaduz AG & Ors [2021] EWHC 3457 (IPEC), 
heard before the Intellectual Property Enterprise Court, ("IPEC") the court   
conducted an assessment of the validity of a patent for a method and apparatus for 
controlling a ventilator. The court held that the patent was invalid for lack of 
novelty and obviousness. This case also saw the claimant/inventor appear as  
their own expert witness.
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Best Practice 
Instructing solicitors and trial advocates, and indeed 
good forensic experts, should ensure familiarity with 
the Practice Directions, especially the recent ones as 
they come out, because they indicate best practice, and 
the judges expect them to be followed and applied.  
For example, recent Practice Direction 57 AC reminds 
us:  
1. It is not the function of the expert to argue the case, 
either generally or on particular points. That is the 
function of the advocate.  
2. It is not the function of the expert to take the          
court through the documents in the case. That is the 
function of the advocate.  
3. In his report the expert should not include a com-
mentary on the report of the other expert or experts.  
He should positively state his own opinion, supported 
by investigation, analysis, results and reasons. 
 
Expert employed by party 
Ideally the expert should be independent, indepen-
dent of the party instructing him. See The Reliable 
Expert Witness, Mark Tottenham, Clarus Press, 2021, 
pp 17-21, an excellent clear lucid comprehensive and 
modern exposition within a manageable compass, 
ideal for the expert, experienced or inexperienced.  

However, suppose the party employs the expert           
full-time in his business, the employee is an expert in 
his own right, and knows all about the business. Can 
the employer call the employee as an expert witness?  
The answer is that yes he may, provided he has the 
leave of the judge; though the witness might not carry 
the cogency and weight of a truly independent wit-
ness.  He might be an economist and accountant and 
forecaster, a man of professional reputation as an ac-
knowledged expert in his field. For example, he can 
give valuable expert evidence on quantum and com-
parables and known economic trends and his pres-
ence and evidence could save costs overall. The risk is 
that he will be challenged as biased, albeit subcon-
sciously, self serving, not independent, not reliable.  So 
the instructing solicitors will need to make a judgment, 
whether to instruct him or not; and the in-house ex-
pert will also need to make a judgment, whether he 
should accept the instructions or not. For the ap-
proach of the judge see Mad Atelier International BV v 
Manes [2021] EWHC 1899 (Comm), [2021] 1 WLR 
5295 – the word MAD is of no significance! 
 
© Alec Samuels 
 

by Alec Samuels 
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New English Court  
Witness Statement Rules  
have Positive Early Effect

Witness statements themselves were an innovation in 
the late 1990s. Before then, witnesses would give all 
their evidence in the witness box during civil court tri-
als. This practice was considered to be the gold stan-
dard, with lawyers able to test witnesses’ accounts of 
events - but it took up a lot of court time. By putting 
the witnesses’ primary evidence in writing at the pre-
trial stage, courts hoped to save time while still allow-
ing the opponents to cross-examine the witnesses on 
their statements at trial. 
 
Many practitioners had reservations about allowing 
written witness statements, fearing the move would 
lead to lawyers drafting testimony to show it in the best 
possible light. The practice which eventually evolved 
in heavy commercial litigation saw lawyers writing 
statements that made extensive reference to the most 
important documents of a case while the witness 
added personal comments and additions around the 
document story. While this had the benefit of taking 
the judge though all the important documents, it also 
made it harder for the judge to disentangle which 
parts of the statements were the witnesses’ genuine 
recollections, and which parts were context and           
narration added by their lawyers. 
 
Now, Practice Direction 57AC has wound back the 
clock to the pre-witness statement days. Lawyers must 
prepare witness statements that, essentially, detail          
the evidence that witnesses would previously have 
given in live court, without much reference to under-
lying documents. So how well are the new rules            
functioning? 
 
The practice direction seems to have had a positive 
early impact and has narrowed the differences be-
tween common law and civil law jurisdictions when it 
comes to witness evidence - helping practitioners from 
civil law jurisdictions feel more comfortable with the 
evidence stage before the BPC, which is part of the 
High Court.  
    It may not be realistic to allow lawyers to draft 

the witness statements and then expect them to 
stick wholly to the facts.  

 
Lawyers from civil law jurisdictions often consider it 
strange that the English courts allowed parties’ lawyers 

to draft the witness statements. In such cases, the 
judge usually asks the witnesses questions at a series of 
hearings with weeks or even months between them. 
While this ensures that the fact-finding process is led 
by an independent party, a busy judge moving from 
case to case rather than hearing all the evidence at 
once may not understand the details well enough to 
ask all the right questions. By contrast, common law 
lawyers are used to preparing their own evidence, 
with the judge’s role being to scrutinise that evidence 
at trial. 
 
In the great majority of cases, we have seen parties  
observing the rules and serving much shorter and 
more focused witness statements. It is much easier to 
tell how strong the witnesses’ evidence will be at trial 
because we see their actual recollections without the 
fog of a lawyer-drafted narrative. That said, lawyers 
are sometimes pushing - or perhaps just finding - the 
boundaries of the new rules. 
 
For one thing, some lawyers are arguing the case in 
the witness statements they draft. While this has al-
ways been prohibited by courts, it was not strictly po-
liced under the old rules. Witnesses often feel strongly 
that their evidence should comment on why the case 
should win, instead of simply presenting the bare facts, 
and can also often veer between honest recollection 
and opinion when interviewed. While compliance is 
certainly better than it used to be, it may not be real-
istic to allow lawyers to draft the witness statements 
and then expect them to stick wholly to the facts. 
 
The new rules make clear that lawyers should also           
detail whether a witness’s recollection of a particular 
detail was prompted or unprompted, and identify 
how strong or weak that recollection was. This is the 
key innovation in the practice direction and one 
where the implementation in practice has been most 
variable. It's genuinely difficult to state for every im-
portant issue how well a witness recalls events, not least 
because witnesses themselves often struggle to ‘score’ 
their own recollection. Nevertheless, the rules are  
perfectly clear and non-compliance is now highly       
suggestive of potentially over-stated evidence.  
Lawyers must now also certify that they have complied 
with new rules preventing them from asking leading 

by Mike Hawthorne, Legal Director, Pinsent Masons 
Last year, important new rules were introduced governing  
how witness statements are drafted and used in the Business and 
Property Courts (BPC) of England and Wales.  
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questions during witness interviews. Despite this, it is 
not unusual to read statements that stand out as par-
ticularly self-serving and where it is unclear whether 
the witness recalled events unprompted. The practice 
direction allows the judge to decide how credible a 
statement is, and since witness interviews are privi-
leged, suspect evidence likely has to stay in a witness 
statement until trial.  
There are sanctions for non-compliance which range 
from excluding parts of the evidence to requiring the 
evidence be re-drafted in a compliant manner. But the 
court’s attitude to sanctions in the reported cases is still 
a developing area, with judges seemingly calibrating 
their responses based on the severity of the breaches 
with a view to keeping cases on track to trial. Unless 
something has gone seriously wrong, the court is more 
likely to deal with the issue by awarding costs and or-
dering the offending party to rectify the error, rather 
than by excluding evidence altogether. 
 
The threat of sanctions opens up a new opportunity to 
probe evidence before trial, particularly if one party is 
suspected of drafting a non-compliant statement. 
They are likely to be much more willing to rectify some 
of the defects under threat of an application for sanc-
tions, and targeted questions about how the interview 
was conducted may yield new information that helps 
diminish the influence of the overstated evidence. If 
you are on the receiving end of such targeted ques-
tions, answer honestly. The cases where rule-breakers 
have brushed aside legitimate criticism and attempted 
to brazen it out are the cases in which the court has 
been most willing to exercise stronger sanctions. 
www.pinsentmasons.com 

Mr Martin Brett 

Consultant General  
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in Warrington since 1995. He has a special interest in the Upper  
Gastrointestinal Tract. 
 
His key clinical interests also include: 
Surgery for gastro-oesophageal reflux 
Surgery for gall stones and common bile duct stones 
Hernia repair surgery, including sportsman's hernia 
Children's surgery (circumcision, herniotomy, testicular maldescent & skin lumps) 
 
Gastro-oesophageal reflux is a major interest and Mr Brett provides a  
service for all aspects of management. This includes investigation (endoscopy, 
oesophageal manometry, 24 hour oesophageal pH study), surgical treatment 
(anti-reflux surgery). He also assesses and treats oesophageal motility  
disorders such as cardial achalasia. 
 
His laparoscopic work includes laparoscopic cholecystectomy, laparoscopic 
antireflux surgery and laparoscopic inguinal hernia repair. Adult hernia work 
also includes management of incisional hernia and recurrent hernias. 
 
His Medicolegal work includes both Personal Injury and Negligence / 
Breach of Duty cases. He has been instructed by parties for both claimants 
and defendants. 
 
Spire Cheshire Hospital 
Fir Tree Close, Stretton, Warrington,  
Cheshire, WA4 4LU 
Tel: 01928 730 092 
Fax:01928 730 092 
Email: martincbrett@gmail.com 

Mr Nikhil Shah 

Consultant Trauma  
and Orthopaedic Surgeon 
FRCS(Tr & Orth), FRCS(Glasg), MCh(Orth), MS(Orth), DNB(Orth). 
 
I provide medico legal reports in personal injury  
in various conditions - trips, slips, whiplash injury,  
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Contact: Nikhil Shah, c/o Consultantcare Ltd 
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Area of Work; Manchester, Cheshire and North West 
 
Tel: 0161 393 3059 
Email: nikhil.shah@consultantcare.com 
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MR SAMEER SINGH 
CONSULTANT ORTHOPAEDIC SURGEON 

MBBS, BSc, FRCS (Trauma and Orthopaedics) 
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All aspects of Trauma (soft tissue and bone injuries), Upper Limb Disorders,  
Whiplash Injuries. Medical Reporting - Personal injury, Medical Negligence,  
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Mr Singh is a Consultant Orthopaedic Surgeon and deals with all aspects of trauma  
Upper and Lower Limb Injuries. He is able to provide an efficient turnaround  

for medical reports within 10 days.  
Mr Singh is an expert in personal injury and medical negligence and performs over 200  

reports per year. Mr Singh is Bond Solon trained and MedCo registered and has  
undertaken training for medical negligence and court room experience.  

Mr Singh clinical practice involves all aspects of upper and lower limb trauma.  
There is a specialist interest in upper limb disorders. 

 
Mr Singh undertakes regular CPD to ensure his clinical and legal  

practice is up to date. 
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The Saxon Clinic  
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Email: orthopaedicexpert@gmail.com 

Website: www.orthopaedicexpertwitness.net & www.shoulderelbowhand.org 
 Correspondence: 61 Church End, Biddenham, Bedford, MK40 4AS

ISSUE 41 IFINAL.qxp_Layout 1  04/03/2022  11:48  Page 73



E X P E RT  W I T N E S S  J O U R N A L       74 F E B  2 0 2 2

Mediation - A  Serious  
Contender in the Dispute 
Resolution Arena?  
The past 20 months have been challenging, to say the 
least, for the construction industry and unfortunately 
it does not appear that matters are likely to improve 
any time soon.  We have had to face the effect the 
Covid-19 pandemic has, and continues to have, on the 
industry together with the impact of Brexit and the 
issues relating to material and supply shortages which 
in turn have increased prices.  It is a situation that is 
ripe for disputes in an already contentious industry.  
The industry was called upon to work together to deal 
with the impact of Covid-19.  However, I don’t expect 
that many of us thought that we would still be dealing 
with it 20 months later.  
Whilst there was an acceptance by contracting parties 
to work together, to an extent, to deal with the initial 
impact of Covid-19, there does seem to be a waning of 
this approach given the continued impact and dis-
ruption.  At CDR, we always encourage our clients to 
keep the lines of communication open with the other 
party, however sometimes parties need a helping 
hand in resolving their disputes.  As such, is it time for 
the construction industry to give more consideration 
to the use of mediation?  
The Scottish Government in July 2021 published its 
CPN3/21 in respect of resources for construction pro-
jects and this was to take cognisance of the issues in 
the market with regard to the availability and afford-
ability of materials and labour.  In particular, it con-
veyed a message that parties should look to work 
together to resolve issues. The guidance suggested 
that ‘contracting authorities should work closely with con-
tractors to identify how risks to the delivery of projects adversely 
affected by resource constraints might be mitigated. Such dis-
cussions should be honest and open.’ It went on to state that 
‘Discussions with contractors should take account of what is 
fair and reasonable in particular circumstances.’  The guid-
ance also advised that ‘In order to reach mutually satisfactory 
outcomes, either or both parties may wish to propose that en-
gagement is built around a conflict avoidance philosophy.’  
Whilst this conflict avoidance philosophy relates to the 
Scottish Government’s CPN2/2021, it appears to be 
an attempt to change the mindset of parties in order 
to encourage working together to find a resolution to 
the matters in dispute.   Conflict avoidance and early 
intervention in disputes seeks to enable this. Media-
tion can also assist in that it can be instigated at an early 
stage in the project and allow parties to find a               
mutually agreeable solution to the matter that is in 
front of them in order that they can conclude the       
project amicably.  Unlike adjudication, arbitration or 
litigation, mediation allows parties to retain control of 
their dispute and in doing so hopefully preserve rela-
tions in order that they can continue to work together. 

As a practising Adjudicator and accredited Mediator, 
I consider there is a place for various methods of dis-
pute resolution in our industry.  There is no ‘one size 
fits all’ for disputes. Depending on the dispute and the 
parties’ attitudes to one another will also be deter-
mining factors in respect of the appropriate method of 
dispute resolution. However, whilst adjudication is 
well established it seems there is still somewhat of a re-
luctance to use mediation by the construction indus-
try, as a whole. Against the backdrop of the successful 
outcome of mediations, this remains a bit of a mystery.  
In CEDR’s Ninth Mediation Audit for 2020, it noted 
that the settlement rate had increased to 93% from the 
previous 89% in 2018.  It stated that this figure was 
broken down with 72% of cases settling on the day and 
the further 21% settling shortly after the mediation.  
With a success rate like that what’s not to like?     
In further support for reasons why parties should 
consider mediation, the Audit stated that the value of 
cases mediated on each year was approximately £17.5 
billion; and commercial mediation had saved busi-
nesses and individuals approximately £4.6 billion.  In 
a time of increasing material and labour prices, surely 
the industry should be looking at cost effective ways 
to manage its disputes?  
Given the pandemic, we have all had to adapt our 
working environments with many meetings being 
conducted on Zoom and Teams (other platforms are 
available) and that has been the same for mediation.  
Whilst some people questioned whether mediation 
was suitable for an online environment, there are ob-
vious benefits; parties do not all have to be in the same 
location which saves time and costs.  Also as we all try 
to do our bit for the environment it helps with our 
green credentials by minimising and often eliminat-
ing travel.  Mediations are usually a one day process 
but are not restricted to a 9-5 working day.  As such if 
the mediation runs on after 5pm then not having to 
travel home late at night or catch the last flight home 
is a stress that is alleviated by online mediations and as 
such keep all involved focused on finding a resolution.  
So whilst there are obvious benefits, how has the new 
online model been received by the industry?  
In a recent blog from James South the CEO of CEDR, 
he stated that he considered that online dispute reso-
lution was here to stay.  CEDR noted that a virtual 
mediation, prior to the pandemic, was something that 
was rarely undertaken.  However, CEDR are now 
conducting between 30-40 of these processes a 
month.  James also stated that the settlement rate of 
online mediations has been higher than the last 2 
years at 85% of mediations being settled on the day.  
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Therefore, I think it is clear that whilst many of us may 
have had some hesitation in entering the virtual world 
prior to the pandemic, virtual mediations and the ben-
efits that it can bring to parties is a positive to be taken 
from what has been a very difficult 20 months.  Per-
haps it may even be the push that parties need to se-
riously consider mediation as a form of dispute 
resolution.  
Mediation is surely something that the construction 
industry should be embracing; working together to 
resolve disputes and building an industry that is less 
contentious for generations to come.  We will never 
get rid of disputes; they are a fact of life.  However, we 
should be looking at how best to resolve these when 
they do arise.  If the past 20 months has taught me 
anything, it is that time is precious, and life can change 
in a flash, which you have no control over.  If there is 
a more time and cost efficient way to manage disputes 
and prevent the breakdown of working relationships, 
I for one would actively encourage parties to explore 
all options.  There is no ‘one size fits all’ for a dispute, 
and mediation will not be appropriate for all disputes, 
however, we must make sure that contracting parties 
are fully aware of all the options available to them.  
Armed with knowledge of the options parties can 
make an informed decision on which method of dis-
pute resolution best suits their particular circum-
stances and dispute.  
CDR have a proven track record of assisting our 
clients and avoiding disputes and, where necessary, re-
solving disputes.  Should you wish any more infor-
mation or guidance in relation to any of the above 
please do not hesitate to contact me at 
lhc@cdr.uk.com.    

Please note that the materials presented and discussed herein 
serve a purely informational and educational purpose, and 
do not constitute advice. CDR accepts no liability for any claim 
brought as a result of you or a third party relying on this in-

Ms Rachel Frost 
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Are you Qualified to be an Expert? 
by Alec Samuels 
Are you qualified to be an expert? Of course I am, you 
will respond. The solicitors would not have instructed 
me if I was not qualified; and I would not have              
accepted instructions if not qualified.  
But it may not be quite so straightforward. Degrees 
and professional qualifications have to be appropriate 
in an increasingly specialist world. Experience can be 
a qualification, but must be appropriate for an expert 
to be called. Seeking to save time and expense in a 
troubled court system bedevilled by delay caused by 
Covid, the judges are strict in considering applications 
for permission.   
The expert will probably be questioned by the judge 
and the advocate for the other side on those qualifi-
cations. So they had better be accurate, not exagger-
ated or inappropriate. Long lists might give the wrong 
impression, witness too proud, so a short summary 
with an appendix might be indicated. The level of ex-
pertise should be appropriate. A big serious case calls 
for an expert at consultant level; a small minor case 
calls for a general practitioner. Qualification and ex-
perience should be up-to-date, not going back for 
many years and not recently refreshed. The role of 
the expert is to assist the judge, and the jury in a jury 
case, to understand technical matters normally out-
side their normal range of experience in ordinary life.   
The professional qualifications 
The professional qualifications must be of minimum 
reputable standards. The case involved slave trading, 

exploitation, immigration. The expert had a BA in          
social work, a diploma in social work, an MSc in  
forensic psychology and criminology, had carried out 
research into offender profiling and had engaged in 
delivering training. The court, none other than the 
Lord Chief Justice, doubted the relevance of the qual-
ifications in the circumstances, and anyway found the 
quality of the expert to be lacking, so rejected the wit-
ness R v Brecani [2021] EWCA Crim 731, [2021] 1 WLR 
5857, paras 66-75.  
Knowledge and experience 
The expert need not be professionally qualified, he 
may be acceptable by reason of knowledge and expe-
rience. A police officer of many years may know all 
that there is to know about drug dealing and knife use 
and gang warfare in his local area. The investigators 
into aircraft crashes from the Aircraft Accident Inves-
tigation Branch AAIB are universally recognised as 
real experts, as they have a lot of detailed technical 
knowledge of aviation and aircraft. But administra-
tors, civil servants and similar public officials, case 
workers and such like, however worthy and industri-
ous and long-serving, are most unlikely to qualify, 
even though they may have been dealing with immi-
gration cases and exploitation of vulnerable people.  
A very reliable book for the aspiring reliable expert 
witness, whatever his level of qualification and/or           
experience, is The Reliable Expert Witness, by Mark          
Tottenham, Clarus Press, 2021.  
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Missed Torsion - 
The Clock is Ticking…
Testicular torsion occurs when the spermatic cord 
(which provides blood supply to the testicle) becomes 
twisted, blocking the arterial blood supply to the testis 
and blocking the venous outflow from the testis.  The 
resulting lack of oxygenated blood to the testis leads to 
a condition called ischaemia, which ultimately may 
lead to death of testis tissue (infarction). 
 
As well as being a Surgical emergency torsion, when it 
is missed, is a frequent cause for litigation. 
 
There is typically a 4-8 hour window before                    
significant ischaemic changes occur. These changes 
can have harmful effects on sperm production.           
Successful restoration of the blood flow may not          
prevent the harmful effects on sperm production. 
 
The key question in medicolegal cases is “when did 
the symptoms start”? Whilst this might be an obvious 
question, the medical notes are not always clear on this 
point, leading to issues when considering causation.   
 

Issues of liability will be determined by the facts in the 
case.  A common scenario is when the episode of tor-
sion is misdiagnosed as infection (epididymo orchitis).   
Testicular torsion should be excluded by surgical          
exploration, and the sooner this is performed the 
more likely it is that the testis will be salvaged. Studies 
have quoted different rates of salvage according to the 
time since the onset of symptoms. One study quoted 
a salvage rate of 90% if the spermatic cord was un-
twisted within 6 hours of symptoms, falling to 50% by 
12 hours and less than 10% after 24 hours. Another 
series showed that only 4% of testis would be removed 
where the torsion was less than 12 hours in duration, 
but after 12 hours more than 75% of patients would 
need removal of the testis. 
 
A study in 2017 looked at the degree of twisting and 
the duration of symptoms as factors in the salvage rate 
of the testis. In their study, a 15-hour duration            
of symptoms and / or 860 degrees of torsion (or            
more) led to a 50% chance of the testis being non           
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salvageable, either being removed at surgery because 
of obvious infarction, or because of visible atrophy of 
the testis at follow up. 
 
A further study in 2019 reviewed over 2100 patients 
undergoing exploration for testis torsion.  The results 
suggested that 90.4% of testes were salvaged with 
surgery in the first 12 hours, 54% between 13 and 24 
hours, and only 18.1% after 24 hours. 
 
However, a distinction needs to be drawn between the 
testis being apparently viable at surgery, and whether 
the testis remains viable in the long term (as                
mentioned above). 
 
Loss of the testis causes significant psychological           
distress to the patient, and there is also evidence that 
fertility may be reduced subsequently.  A study in 2021 
showed that approximately half of men undergoing a 
torsion event develop subsequent problems with 
sperm production. Another study looked at semen 
quality at least 4 years after torsion and found that 
64% of men had abnormally low sperm motility            
or morphology, and 39% would be classified as            
subfertile. 
 
In summary, torsion is a significant event for affected 
men and is a frequent cause for litigation when the      
diagnosis is missed. Recent papers suggest that the 
window of opportunity for salvaging the testis at 
surgery may be longer than previously thought,          
although prolonged ischaemic damage to the testis    
tissue may cause abnormal sperm production in a        
significant proportion of affected men, even if the 
testis is salvaged.  
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Why Do Some, And Not Others,  
Develop Chronic Pain After Injury? 

Traditionally pain is thought to be directly and            
proportionally related to tissue injury. This is evident 
in the concept of acute pain and required for survival 
– for example, we all pull away from a flame to            
protect ourselves. The greater the burn, the worse the 
pain. Chronic pain, however, is far more complex.  
Recently there has been considerable interest in the 
medical community, and in the media, as to why, for 
example, people with identical injuries end up with 
significantly different outcomes and have persisting 
pain despite complete tissue healing.  Whilst most         
improve and return to their normal lives, some end 
up with debilitating chronic pain and disabilities. The 
traditional ‘biomedical’ model which links degree of 
tissue injury and chronic pain falls apart in many cir-
cumstances. The current assessment of chronic pain 
uses the ‘biopsychosocial’ model of pain. Accordingly, 
psychological, environmental, behavioural and social 
factors need to be assessed apart from the biomedical 
factors as these can have an impact on chronic pain. 
 
In this article I examine two areas involved in           
medicolegal practice with reference to current               
evidence available: road traffic accidents (RTAs) and 
chronic post-surgical pain (CPSP). 
 
Chronic Pain after Road Traffic Accidents 
Given its high prevalence and perhaps controversy, 
whiplash associated disorder (WAD) is probably the 
most studied pain-related road traffic accident out-
come in the literature. Its association with medicolegal 

practice has also garnered interest, with various           
publications specifically referencing legal implications 
with regards to outcomes.  
 
Prognostic indicators for WAD have been widely           
assessed in various journals to elucidate further fac-
tors which might predispose to pain chronicity and 
negative outcomes. Some of these factors are:  severity 
of post-injury pain and disability, post-injury anxiety, 
catastrophizing (expecting the worst), ‘compensation 
and legal factors’ and early healthcare use after the 
index event.  These factors are consistently associated 
in the literature with chronic pain and disability after 
a WAD diagnosis. However, post-injury radiographic 
(eg MRI) findings, motor dysfunctions (eg weakness), 
or factors related to the collision are not associated with 
chronic pain and disabilities.  
 
Some of this may seem counterintuitive: after all, from 
a biomedical/tissue/organic perspective, radiographic 
changes (implying significant tissue damage visible on 
scans) and collision factors would correlate strongly to 
severity of injuries sustained. Yet, crash-related factors 
such as collision direction, use and type of head             
restraints, speed of impact, awareness of collision,         
position in seat and whether the head was turned at 
the time of the accident have not been shown to be 
predictive. The implication is that the ‘unseen’ factors 
related to a patient’s response to trauma are of vital 
consideration when applying prognostic indicators to 
medicolegal assessments. 

A study of Road Traffic Accidents and Post Surgical Pain 
Dr Adam KM Woo - Info@precisionpain.co.uk - www.precisionpain.co.uk  
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In many studies involving WAD, the issue of litigation 
is perhaps one of the main confounders (ie a factor 
which influences both the subjects and outcomes stud-
ied). In a rather unique study pertinent to medicole-
gal practice, nearly 1000 patients attending the 
emergency department after an RTA were reviewed 6 
weeks later. They were divided into those who pur-
sued litigation and those who did not. Litigants were 
found to be less educated and had more severe neck 
and generalised pain at presentation and at 6 weeks. 
In those not engaged in litigation, persistent pain after 
the RTA was very common (>40%) including not just 
in the neck but widespread body pain. Socioeconomic 
disadvantage predicted worse pain outcomes in liti-
gants but not nonlitigants, and individual pain and 
psychological symptoms were less predictive of pain 
outcomes among those engaged in litigation. The con-
clusion is that involvement in litigation alters presen-
tation and prognosis and requires further studies. 
 
What about the development of chronic widespread 
pain (CWP) after an RTA? Is the ‘spreading’ of pain to 
the whole body after WAD backed up by evidence?  
Many studies support the association of development 
of CWP to a precipitating and physically traumatic 
event such as RTAs or indeed any accidents causing 
injury. “At risk” individuals (those with inherent ge-
netic, environmental and psychological negative fac-
tors) may be predisposed to development of CWP 
following a trigger event such as RTAs. Patients with 
new-onset CWP are said to be a third more likely to as-
sociate that with a prior, recent, and traumatic event 
compared to those who do not report such events. In-
volvement in an RTA, specifically, appears to confer a 
modest increase in the association of symptom onset 
compared to other ‘traumatic’ events.   
 
It is important to remember that associations in the 
medical literature are simply that, and not proof of 
causation. (As an analogy, coffee or alcohol has had its 
fair share of ‘good or bad for you’ press in the main-
stream over the years due to the nature of association 
studies).  
 
In what seems to offer further support for develop-
ment of CWP after WAD, hypersensitivity to pain in 
the shins (ie an anatomical location remote to the in-
jured neck) is found to be a poor prognostic sign in 
patients after an RTA. The implication here is that 
whole-body sensitisation occurs after the RTA in ques-
tion, which might then account for the development 
of CWP.  
 
What about other RTAs which are not WAD-related?  
In a similar vein, pain catastrophizing, pain-related 
work disability, self-perceived physical and mental 
well-being, general psychological distress, and trauma-
related distress are all found to play significant roles in 
predicting long-term pain after non-catastrophic traf-
fic-related injuries. In one study, the injured parties 
included not just drivers of cars commonly seen in 
medicolegal practice, but also passengers, motorbike 
riders, pillion passengers, pedestrians and cyclists. The 
important point that arose from the study was again 
the absence of ‘tissue/physical’ matters such as collision 

factors, but the presence of psychosocial ones. In light 
of this, the familiar phrase of ‘biopsychosocial’ factors 
of chronic pain in RTA cases  should perhaps be            
retitled ‘psychosociobiological’ in order or priority.  
 
How should a medicolegal experts assess such 
claimants, then, given the evidence in the literature 
reviewed here?  
 
One author suggests that prognosis after whiplash 
should focus on factors such as self-reported pain and 
disabilities post injury, PTSD symptoms and specifi-
cally pain thresholds in the shins (as discussed above). 
This would assess a Claimant’s physiological and psy-
chological stress response to the RTA as a key medi-
colegal marker in predicting prognosis following 
whiplash injury.  This cluster of symptoms and signs 
has been termed ‘complex whiplash.’  At the same 
time, identification of restrictions in range of move-
ment in the neck and presence of tender areas do not 
predict outcomes, and they do not necessarily signal 
poor outcomes. 
 
The overarching concept of pain and RTAs is that  
psychosocial factors are important prognostic indica-
tors and organic factors less so. Within that general 
conclusion, every case should of course be evaluated 
on its own merits, since specific injuries may, from an 
orthopaedic view, alter that individual case signifi-
cantly.  The careful study of the pre-index history of 
the claimant and their vulnerabilities, and subsequent 
trajectory of pain symptoms and disabilities along the 
range of factors mentioned, can offer guidance on the 
potential outcomes.  
 
Chronic post surgical pain (CPSP) 
What about the ‘traumatic’ event of surgery? At an         
estimated 10% incidence worldwide, chronic pain 
after all surgeries is of particular interest to the medi-
cal and pain community. 2017 was declared the 
‘Global Year Against Pain after Surgery’ by the Inter-
national Association for the Study of Pain given its 
long-term costs and suffering worldwide.  
 
It is important to have knowledge of factors which 
predispose to chronicity, since those which are modi-
fiable could reduce its incidence. In this area much 
more robust and controlled (non-medicolegal) studies 
are available compared to the area RTAs, reflecting in-
tense interest in what is seen as a ‘medically induced’ 
condition.  Some interesting comparisons can be made 
here, although the nature of the injuries is clearly            
different. 
 
In contrast to RTAs, ‘tissue’ or biomedical/organic         
factors are relevant in CPSP. For example, some types 
of surgery -- ie amputations, breast cancer surgery, 
thoracotomy (open chest surgery) and inguinal          
hernia repairs -- are notorious for causing chronic 
pain, implying that these sites are somewhat more in-
vasive in nature with more potential of nerve damage. 
In addition, longer surgery, open versus laparoscopic 
(keyhole) surgery, postoperative infection and more 
extensive tissue dissection all predispose to chronic 
pain: the more extensive the tissue ‘damage’, the 
higher chance of CPSP. 

ISSUE 41 IFINAL.qxp_Layout 1  04/03/2022  11:48  Page 80



E X P E RT  W I T N E S S  J O U R N A L       81 F E B  2 0 2 2

In the perioperative period, more severe pain at the 
site of operation before the procedure, and uncon-
trolled pain postoperatively are negative factors, the 
latter being especially important. Patients who do not 
receive adequate pain control after waking up from 
operations and suffer uncontrolled pain for lengthy 
periods after surgery fare especially badly in the long 
term. 
 
Interestingly, psychological variables such as anxiety, 
depression, catastrophising, fear of movement post-
operatively and low self-efficacy are associated with 
worse chronic pain outcomes after surgery. This bears 
striking similarities with the RTA factors discussed 
above, and reinforce the importance of psychosocial 
factors in assessment of prognoses in both areas. Of 
note also are that high dose opioids consumption and 
generalised pain before surgery are predisposing fac-
tors; these are arguably both psychosocial and organic 
in nature.  
 
It is also observed that being young and female            
predispose to CPSP, pointing towards genetic factors. 
There is considerable interest in the ‘epigenetics’ of 
CPSP, the area of study where genes are noted to be 
switched/modified in expression without alteration of 
basic structure. For example, diet, drugs, and psycho-
logical stressors might ‘switch on’ some function in 
genes to induce chronic inflammation or biological 
changes in the period after surgery, leading to chronic 
pain. It is also posited that permanent epigenetic 
changes can occur if overwhelming stresses occur in 
childhood, which then lead to vulnerability to chronic 
widespread pain and other chronic pain problems in 
adulthood. Epigenetics might provide a ‘bridge’ to ex-
plain the link between psychological stresses and 
chronic pain, via altered genetic changes as yet to be 
fully elucidated. It would be logical to extrapolate 
some of these findings to other traumatic events          
leading to chronic pain such as RTAs. 
 
Conclusion 
In both groups discussed adverse psychosocial factors, 
leading perhaps to negative responses by vulnerable 
patients might be important, if not the most signifi-
cant factor in predicting chronic pain and disabilities 
after tissue trauma. A careful appraisal of a claimant’s 
records before and after the index event may reveal 
important elements which alter prognosis and change 
the dynamics between defendant and claimant. In 
both the medical and medicolegal world, under-
standing these factors and modifying those which can 
be, should be pursued in order to provide evidence-
based treatments and timely rehabilitation of such 
claimants.  
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Managing Workplace Stress: 
Good Practice or Legal Necessity?

It goes without saying that the Covid-19 pandemic has 
dramatically altered the world in which we all live and 
work. Employers and employees alike have been 
forced to contend not only with the stresses associated 
with their normal working lives but also with the prac-
tical management of the ever-changing Covid-19 
guidelines and regulations. Perhaps it’s no surprise 
then, that a recent survey conducted by the charity 
Mind, found that two in five employees’ mental health 
worsened during the pandemic. The Health and 
Safety Executive (HSE) have also noted that during 
the pandemic more than 17 million working days 
were lost as a result of stress, anxiety or depression. 
 
In response to this, the HSE have launched the 
“Working Minds” campaign designed to encourage 
businesses not only to recognise the signs of work-re-
lated stress, but also to manage workplace stress more 
effectively. As part of the wider campaign, the HSE 
has reminded all employers that they have a legal duty 
to assess health and safety risks in the workplace and 
that this should no longer simply be applied to              
potential hazards and physical safety, but also to           
psychological risks too. 
 
Many employers are already adopting this approach 
and were, even prior to the Covid-19 pandemic, be-
coming increasingly cognisant of the importance of 
encouraging good mental health and building a work-
place culture that promotes and supports mental well-
being. However, now more than ever, the pastoral 
management of good mental health in the workplace 
is becoming not only an element of best practice man-
agement, but also an essential defence to legal claims 
for disability discrimination, unfair dismissal, or even 
in some cases personal injury and breach of contract. 
 
Disability Discrimination 
In order for workplace stress to form the basis of a  
disability discrimination claim, an employee will need 
to establish that their workplace stress amounts to the 
legal definition of a disability. In practical terms, this 
means that their workplace stress must amount to a 
mental impairment with substantial adverse side-            
effects, which are or will be long-lasting (12 months  
or more) and have had an adverse effect on their          
normal day to day activities. 
 
Assuming they can establish this, the employee will           
become entitled to legal protection from a range of 
discriminatory activity. The most common types of 
disability discrimination tend to be the result of an em-
ployee either being treated less favourably than others 
directly because of their disability, or being indirectly 
disadvantaged (alongside others with their shared dis-
ability) by a provision, criterion or practice being           
applied by their employer to all employees. 

However, an employee with a disability may also bring 
claims for being treated unfavourably for an event/ ac-
tion/ outcome which arises because of their disability 
or where a disabled employee is placed at a substan-
tial disadvantage because a reasonable adjustment was 
not made to accommodate their disability. Claims can 
also be brought for conduct against the employee 
which could amount to harassment (such as bullying) 
or victimisation on account of their disability. 
 
While some claims for discrimination can be justified 
objectively (which essentially means the employer must 
establish that the discriminatory practice was a propor-
tionate means of achieving a legitimate aim), most types 
of discrimination cannot be defended. Crucially, the 
compensation that an employee can claim is uncapped 
for discrimination claims, which means that in certain 
cases (for example, where there is a potential that the 
employee may never work again), claims for compen-
sation can be in excess of £1 million. In addition, em-
ployers should be mindful that not only are they liable 
for discrimination caused by the business, but they can 
also be vicariously liable for acts of discrimination com-
mitted by individual employees. 
 
Unfair Dismissal 
In general, an employee with two years’ service has 
the right not to be unfairly dismissed, which in prac-
tical terms means that an employer must demonstrate 
that they have a fair reason for the dismissal and they 
acted reasonably in treating that reason as sufficient 
for the employee’s dismissal. 
 
In cases where workplace stress is, or may be, a key  
element of the employee’s dismissal the employer will 
need to critically and carefully manage any sickness 
absence so that they can demonstrate that the fair rea-
son for the employee’s dismissal is capability (which 
can include sickness absence). Employers should also 
be on their guard for potential constructive unfair dis-
missal claims, where an employee may resign to pre-
empt their dismissal. 
 
It should be noted however, that in the event a claim 
is brought for unfair dismissal (including constructive 
dismissal) any remedy award will be capped at the 
lower of 1 year’s salary or £89,493. 
 
Personal Injury 
All employers have a duty to take reasonable care for 
the health and safety of their employees in the work-
place. As a result, an employee may be able to bring a 
claim in negligence against their employer for per-
sonal injury, if they can establish that the employer’s 
breach of this duty caused a physical or psychiatric in-
jury and it was reasonably foreseeable that the breach 
would result in the injury suffered. 

by Alex Harper, Solicitor, Employment Law at Herrington Carmichael
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This is particularly likely to apply in cases where           
employees can claim that they have been subjected to 
an excessive workload by their employer or where an 
employee has become ill due to workplace bullying for 
which the employer is liable. A personal injury claim 
can be brought against an employer as a stand-alone 
claim, however, more commonly it is brought against 
an employer as damages connected to a disability dis-
crimination claim as set out above. Critically, it should 
be noted that an employee cannot bring claims for 
both negligence (and subsequently personal injury) 
and disability discrimination with damages for per-
sonal injury and will need to consider which legal 
route they wish to take in order to pursue damages 
for their injury against their employer. 
 
Breach of Contract 
As an alternative to a claim in negligence, an employee 
may bring a claim against their employer for breach of 
contract. This is because every employment relation-
ship, governed by an employment contract, contains 
an implied term that the employer will take reason-
able care of the health and safety of their employees 
and provide a safe working environment. 
 
For further advice or practical tips on the  
management of workplace stress or to discuss any  
of the potential legal claims raised in this update, 
please contact our Employment Group on 0118 977 
4045 or employment@herrington-carmichael.com.  

This reflects the law as at 1 December 2021 and is  
written as a general guide. It does not contain  
definitive legal advice, which sought be sought as  
appropriate in relation to a particular matter. 
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Litigation by Expert  
in a Modern World 

The function of this article is to inform the reader of: 
1. The legal duties of an expert witness.  
2. The role of an expert in legal proceedings and how 
that role is developing.   
3. To give some practical guidance to those who seek 
to act as expert witnesses.  
 
The duties of an expert witness 
The duties of an expert witness are broadly similar 
north and south of the border and are well sum-
marised in a case called the Ikarin Reefer [1993] to 
Lloyds REP68. Those duties are also set out in the 
Civil Procedure Rules that apply in England & wales. 
 
In summary, the duties of an expert witness are:  
4. The expert evidence should be, and should be seen 
to be, the independent product of the expert unin-
fluenced as the form or content by the exigencies of 
the litigation.   
5. Expert witnesses should provide independent as-
sistance to the court by way of objective unbiased opin-
ion in relation to the matter within their expertise. 
They should not assume the role of advocate.   
6. An expert should state the facts or assumption on 
which the opinion is based. They should not omit con-
sideration of material facts which might detract from 
their opinion.   
7. An expert should make clear where an issue or 
question falls outside their expertise.   
8. If an expert's opinion is not properly researched, 
because of a lack of available data, that should be 
stated in the report.   
9. If after exchange of reports an expert changes their 
view, such a change should be communicated 
(through lawyers) to the other side without delay.   
10. Admissible documents referred to in the report, 
should be provided at the same time as the report.  
 
So what happens if an expert is perceived as not          
complying with some of those obligations? Two             
examples of where expert evidence went wrong are 
the cases of Re X and Y [2019] WL06833412 and EXP 
v Barker [2017] EWCA Civ 63. 
 
In Re X and Y he expert had failed to meet court            
imposed deadlines and the expectations of the parties 

in terms of timeously producing their report. The 
judge went out of the way to write a judgment             
expressing deep concern about the way in which the 
expert had behaved in the case. The judge stated "It 
does not meet the standard expected of an expert witness or the 
expectations of the court in this particular case. It cannot not 
be allowed to pass without comment. That comment should be 
placed in the public domain." 
 
In EXP v Barker it emerged, late in the day, that the ex-
pert had a long standing personal connection with the 
defendant. That connection raised serious questions 
about the impartiality of the expert. The judge stated 
"our adversarial system depends heavily on the independence 
of expert witnesses, on the primacy of their duty to a court over 
any other loyalty or obligation, and on the rigor which experts 
made known any associations or loyalties which might give 
rise to a conflict".  
 
What is plain is that the court and the law demand 
that an expert's primary obligation is owed is to the 
court rather than to the party instructing them.  
 
There are still important duties that are owed to the 
client that instructs the expert.  
 
An expert must act with reasonable skill and care. 
Clients, and their advisors, will rely on expert evi-
dence in determining whether to bring or defend pro-
ceedings, considering settlement parameters, 
appraising litigation risk and will expect the expert to 
be able to perform in the witness box.  
 
The Supreme Court case of Jones v Kaney [2011] 2 AC 
398 made it clear that a client has a remedy against an 
expert witness in negligence where the expert has 
fallen short of the standard required of them. In Jones 
the allegation was that the expert had agreed some-
thing without instructions to do so that fatally under-
mined the client's position on a crucial issue.  
 
The role of an expert witness and how it is  
developing 
Ordinarily an expert witness will be expected to pro-
duce written reports, attend any meetings, and give 
evidence.  
 
Your report 
Such written reports may take different forms          
depending upon their function. Reports may be for 

by Tony Jones QC WS  
Is an expert witness a "hired gun", there to do the client's bidding to win the case? It might 
be said that parties to a civil litigation could look at their expert witness as a weapon to be 
deployed to win their case. The simple answer to that question is no. The courts and the 
law look at expert witnesses very differently and anyone acting as an expert witness must 
be familiar with the duties of an expert.
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the instructing party's litigation team only or for pro-
duction to the court. It is important that you know the 
purpose of the report and who will get to read it.  
Careful consideration ought to be given to the format 
of the report to make it readable and easily digestible 
by the court. Judges are people and have varying ex-
perience and backgrounds. For example, an engi-
neering expert ought not to assume that the judge will 
have the slightest understanding on engineering con-
cepts or terminology. Use plain English, explain the 
meaning of technical terms in layperson's terms.   
 
It is of critical importance to get the form and content 
of the report right. 
 
Any written report must set out the questions the           
expert has been asked to address, these are usually set 
out in a letter of instruction. You should consider if it 
is wise to produce that letter of instruction, perhaps in 
an appendix to your report. Thereafter the expert re-
quires to set out any assumptions that they have been 
asked to make when approaching giving their opin-
ion. For example, in a medical context you may be 
asked to comment on the injured party's suitability for 
specified types of employment, or in a lease dispute a 
surveyor may be directed to apply a specified inter-
pretation of a lease.  
 
An expert report should clearly state what documents 
or other evidence have been reviewed to prepare the 
report. For example have photographs been used or 
has there been a site visit or the examination of a 
party?  
 
If any opinion arrived at by the expert is provisional, 
perhaps pending further information, then the report 
should state that and state why it is provisional and 
what further enquiries are required.  
 
It is essential that reasoning is given for any conclu-
sion, "as with judicial or other opinions, what carries weight 
is the reasoning, not the conclusion" (See Dingley v Chief 
Constable 1998 SC548).  
 
It is always useful to append a CV to an expert report 
because the expert will be asked about their qualifica-
tions and experience. Think about your CV, does it 
highlight the qualification and experience that is          
particularly relevant to the case that you are dealing 
with? If not you may wish to expand on areas that 
make you particularly qualified or experienced to give 
an opinion.  
 
Do you need a statement of truth? In England & 
Wales the Civil Procedure Rules prescribe the nature 
of the statement of truth. In Scotland there is no rule 
prescribing that there should be a statement of truth 
but it is often included.   
 
Often agents or counsel will raise comments about the 
content or the format of a report and you should con-
sider carefully how you respond to those. It may be 
appropriate for the legal team to ask you to exclude ir-
relevant matters from your report, perhaps because 
they are not central to the litigation, or to make 
changes to the format or syntax to make it more un-

derstandable. However, it is inappropriate for legal 
advisers to try and get you to change your opinion 
without perhaps addressing you or directing you to 
fresh evidence. 
 
You should consider carefully whether you need to 
examine any real evidence, such as examining a pur-
suer or defender, visiting a site or seeing machinery.  
 
If a matter lies outwith your expertise you should say 
so both on being instructed and in your report.  
 
If you are invited to review the report of an expert on 
the other side then you should do so from the stand-
point of an independent expert and not as an advo-
cate seeking to pick holes or discredit that expert.  
 
Meetings 
Meetings can take the form of consultations with  
counsel, solicitors or, sometimes with the other side's 
expert.  
 
Sometimes in cases experts are asked to attend joint 
meetings with the other side's expert. The purpose of 
such joint meeting is usually to try and narrow down 
the issues in dispute and help the efficient conduct of 
a case. Sometimes the court will order that such a 
meeting should take place. The role of an expert at 
such meeting is to try and establish whether there are 
areas of agreement or disagreement, and they should 
always seek instructions, as appropriate, before agree-
ing a joint position. It is wise to make notes of what 
you discussed and any agreements arrived at our ad-
justments to your opinion. 
 
Giving evidence 
Evidence can be given orally in person or remotely by 
video conferencing facility. It is not uncommon for 
commercial courts to lead evidence from competing 
experts at the same time, which is sometimes referred 
to as "hot tubbing". The aim of such a "hot tub" is to  
encourage discussion between computing experts.  
 
Witness preparation 
The key to being a good witness is preparation,  
preparation and yet more preparation. Look ta giving 
evidence rather like going into an exam where you 
hope you can predict the subjects but perhaps not the 
exact question you will have to answer.  
 
You should be clear when you are expected to be 
available to attend court. Court dates are often fixed 
far in advance but are usually rigid and cannot be 
moved. Consequently, you must make sure that you 
are available.  
 
You might expect that you will be asked to consult with 
counsel ahead of any hearing of your evidence and 
ahead of that consultation you might be asked to          
review the opposing expert's opinion.  
 
You should check with your legal team which version 
of your report is lodged with the court and whether all 
of the evidence that supports your report is before the 
court. In an ideal word you would have an exact copy 
of the report that is lodged with the court. You will not 
normally be allowed to refer to any evidence that is 
not lodged with the court.   
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Witness coaching by lawyers is strictly forbidden. Wit-
ness coaching consists of suggesting the answers to 
questions that you may be asked. Attempting to 
change or manipulate a witness's evidence is strictly 
prohibited.  
 
Witness familiarisation is allowed. This consists of dis-
cussing practical arrangements for giving evidence, 
advice on what an expert is expected to do and the 
way in which evidence should be given. Sometimes 
training will be offered. Such training will aim famil-
iarise you with the process, such as how to distinguish 
an open question from a closed one.  
 
Ahead of appearing in court it is advisable to ensure 
that you are familiar with your report and the evi-
dence that you use to prepare it. So get the copy, sit 
down and read it again, and again, and again.  
 
Getting to court of making sure the IT works 
If it is an in-person hearing then remember that you 
will have to get to court in sufficient time to get 
through court security and make it to a witness wait-
ing room. You should expect to meet your instructing 
solicitor at the court who will be able to tell you where 
to wait and give you an approximate idea of when 
your evidence might be taken. You could find yourself 
waiting sometime and it might be advisable to bring 
something to read or other work to do. Wifi and 
phone connections in courts are variable and don't  
expect that you will be able to get on-line.  
 
If it is an online hearing then you need to make          
yourself familiar with the particular court's guidance 
on giving evidence online. Generally, that guidance 
indicates that you should be alone, only have access to 
the evidence that the lawyers on either side wish to di-
rect you to and have appropriate technology to give 
your evidence and view the documents or other evi-
dence that they intend to refer you to. You will not be 
allowed to access your own notes or documents that 
have not been lodged.  
 
Often the decision maker will be an individual judge 
but sometimes it may be a jury or a panel of judges. 
Depending on the court counsel may wear wigs and 
gowns or such formalities may have been dispensed 
with. If it is an in-person hearing, then the court bar 
officer will find you and ask you to come to the wit-
ness box. You will then be asked to stand and either 
take an oath or affirmation as to the truth of your ev-
idence. Often the judge will then let you know that 
you may sit to give your evidence.  
 
Examination in chief 
You will then be asked questions by the solicitor or         
advocate representing the party who instructed you, 
this is called examination in chief. If it is a commercial 
court then those questions can be brief because your 
report will be accepted as your evidence in chief. In 
other courts you may be asked to go through your           
report and speak about it.  
 
Questions are asked by the party's counsel who asked 
you to attend.  Listen carefully to the question and en-
sure that you understand it before answering. You will 
normally be referred to your report and asked 

whether you adopt that as your evidence. You will be 
asked questions about your expertise, experience and 
qualifications under reference to your CV. 
 
In the examination in chief open questions are asked 
normally staring who, what, why, where, when, ex-
plain or tell me. Generally the leadings questions, 
questions that suggest their own answers, will not be 
allowed. For the purpose of the examination in chief 
is for the person asking the question to guide the         
witness to tell their own story.  
 
Use language that the judge can understand, they will 
not be an expert in your field. Address the court and 
watch the judge's pen or keyboard to ensure that they 
are able to keep up with your evidence. Know what 
the crucial point of your evidence is. Know what the 
crucial point of the other side's expert evidence is. Be 
prepared for questions from the decision maker.  
 
Sometimes objection will be taken to questions that 
you have been asked. Sometimes those objections will 
be relating to the admissibility of that evidence, the 
form of the question, the line of the evidence or just to 
disrupt the flow of your evidence.  
 
Objections can be taken in your presence or you can 
be asked to leave the court while the lawyers discuss 
the point of the objection. If you are asked to leave the 
court it is no reflection on you it is simply that the 
lawyers do not want your evidence to me impacted by 
the terms of the argument.  
 
Cross examination 
You will then be cross-examined by the other side's 
representative, this is, of course, the bit that many ex-
perts fear the most. In general terms it is unlikely, be-
cause you are an expert, that it will be suggested that 
you are liar. It is more probable that it may be sug-
gested that any of the assumptions that you have based 
your report on are wrong. Although opposing coun-
sel often try to persuade the court that their expert 
should be preferred judges tend to look for the com-
mon ground between experts and try reconcile their 
reports.  
 
Although you may be nervous, remember judges are 
people and very few of them appreciate an expert 
being attacked unless there is good reason for it.  
 
In cross examination leading questions, being         
questions that suggest their own answer, are allowed. 
Such questions are often intended to get a yes or no 
answer. However, it is crucial that you listen and un-
derstand the question. If you do not understand the 
question do not be afraid to ask for the point of the 
question be clarified.  
 
Always be courteous. Remember that the person          
asking the questions is simply trying to tell the other 
side's story. It is their job to put their case to you and 
to challenge your view.  
 
Generally cross examination of experts is about          
questioning the reliability of the evidence and not your 
credibility. To undermine the reliability of your evi-
dence the best way is to try and establish a fact or key  
assumption that you have based your opinion on is  
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incorrect or that you have overlooked a crucial piece 
of evidence in coming to your conclusion.  
 
The best cross examinations are described as              
"commando" like. Rather than being direct con-
frontation the cross-examiner is sneaking up on you 
or trying to infer that you have overlooked something 
or got something wrong. However, if you are likely to 
be confronted by someone cross-examining you it 
may start with "bouncing", this consists of series of rapid 
questions designed to bounce you into the position 
that the crossexaminer wants you to land on.   
 
Remember that lawyers are taught not to challenge 
you on your own area of expertise. Consequently, it is 
highly unlikely that a cross examiner will enter into 
an argument with you about your field of expertise, 
but that can happen. If it is likely to happen you will 
probably know of it because the opposing expert will 
have lodged a report attacking your report.  
 
Re-examination 
Hopefully re-examination will be unnecessary because 
your evidence will have been uneventful. However, re-
examination is sometimes necessary to clear up con-
fusion or to try and repair damage. Re-examination is 
only allowed in respect of matters raised in cross ex-
amination.  
 
 
 
 
 
 

Questions from the court 
It is not uncommon for judges to ask their own          
questions, so be prepared for that. Once everyone has 
finished asking their questions you will be released 
and you can log off or go back to your office or home 
as you please.  
 
In summary the top tips are 
1. Always be honest. Your professional reputation is 
worth more than the fee you will get!  
2. Stick to what you know.   
3. Be clear and direct.   
4. Don’t fill the silence by babbling.  
5. Don't get angry, or if you do, control your emotions.   
6. Take your time.   
7. Prepare, prepare and prepare some more.   
8. Don't over complicate things.   
9. Remember your primary function is to assist the 
court and not to win an argument with the cross-          
examiner.   
10. Speak to the decision maker.   
11. In on-line hearings, make sure your microphone 
is on and that your camera is working   
Author 
Tony Jones QC WS 
www.brodies.com/people/tony-jones-qc/

Let us do the searching if you require an expert fast  
please call our free telephone searchline on 0161 834 0017 
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5 Trends to Watch in 2022 UK 
Civil Fraud & Business Disputes

1. Growth in civil fraud claims – No sector or industry 
has been unaffected by the global pandemic, and with 
it have come opportunities for fraud to be carried out. 
We saw an increase last year in civil fraud claims, and 
we expect that to continue over the coming year and 
beyond - businesses and individuals are increasingly 
active in investigating suspicious activity, and prepared 
to make use of the tools offered by the UK Courts, in-
cluding worldwide freezing orders, search and seizure 
orders and delivery up and disclosure orders.   
2. Expected claims against directors and unfair prej-
udice – Changes to audit rules, corporate governance 
and directors’ duties are on the horizon as a result of 
the Department for Business, Energy and Industrial 
Strategy’s White Paper on audit and corporate gov-
ernance reform, “Restoring Trust in Audit and Cor-
porate Governance”. Details of the proposals are 
expected imminently – during the consultation pe-
riod, businesses and industry bodies expressed con-
cern over the cost of the reforms and their potential 
effect on the economy, and it is likely that the propos-
als set out in the White Paper will be watered down. In 
any event, directors of companies caught by the new 
rules should expect more regulation and scrutiny, and 
a commensurate increase in the risk of claims against 
them.  
Many shareholders continue to take a keen interest in 
how companies in which they are invested are run, 
and are increasingly prepared to take action if they 
consider their investment to be prejudiced in any way. 
Directors need to ensure they understand the scope of 
their duties, and the risks of getting it wrong. The 
growth in litigation funding means it is often easier for 
claimants to obtain third party financial backing to 
pursue claims.  
3. Rising number of breach of warranty claims – With 
M&A activity increasing, breach of warranty claims are 
on the increase, and with that dispute resolution 
clauses and notification provisions of the transactional 
documents are being scrutinised. There is a risk of 
these clauses being treated as an afterthought in cor-
porate transactions – the caselaw shows the risks of this 
approach.   
5. Increase in Insolvency claims – The ongoing           
pandemic continues to put pressure on businesses yet 
the packages of support from the UK government are 
drying up. Following a long covid-related hiatus, com-
pany statutory demands are back in creditors’ arse-
nals, but with increased protection for debtors, e.g. 
creditors cannot present a winding up petition unless 
the lower limit of the debt is at least £10,000 (up from 
£750), if it is for commercial rent unpaid because of 

the pandemic or without written notice to the debtor. 
Directors will need advice to understand fully their 
legal obligations to manage the company’s financial 
position properly (and to know where they stand in 
relation to any personal guarantees), so as not to com-
mit offences or expose themselves to claims under the 
Insolvency Act such as wrongful trading which is now 
back in play after the covid-related suspension came to 
an end in July 2021.  
5. Increased use of remote hearings and litigation 
technology – Tech is transforming the way in which 
litigation operates, from remote hearings to com-
puter-assisted document review. The UK’s High 
Court has demonstrated that, despite the pandemic, 
it is very much open for business, including for appli-
cations in support of proceedings in other jurisdic-
tions. Technology has enabled hearings to proceed 
(our team successfully defended a party in a three 
month fully virtual civil fraud trial, with witnesses giv-
ing evidence in a number of languages and timezones) 
and for clients, witnesses and experts to “attend” 
Court without the cost and risk of travel. Judges have 
discretion over how a hearing should take place, but 
the default position for the Business Courts is now that 
hearings of under half a day will be virtual. In the cur-
rent covid climate, we expect demand for remote 
hearings to remain high.  
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