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EXPERIENCED EXPERT WITNESSES
IN A NUMBER OF DISCIPLINES.

* URGENT REPORTS WITHIN 1-2 DAYS ¢

At Forensic Defence we aim to provide
highly experienced expert witnesses in
a number of disciplines.

We will always endeavour to provide a wide
selection of experts to meet our client's
needs.

Our expert witnesses include:

- Psychologists & Psychiatrists

- Neurologists

- Accountants

- Facial Mapping experts

- Handwriting experts and more

What makes us different?

We are known for providing an impeccable
and fast customer service. We are always
by your side, from the moment you contact
us to the end, when the reports are proof-
checked and sent to the clients.

We return reports within 14 days.

Above all we understand that it is difficult
for legal professionals in a time constrained
field to trace expert witnesses, we will
therefore take on the role to provide the
experts in a timely manner.

No matter what your witness needs, we will
endeavour to provide an expert within that
field.

Get in touch to find out more.

& info@forensicdefence.co.uk
. 0121288 3225

Q Bradford Court Business Centre

123 - 131 Bradford Street
Birmingham
B12 ONS




Welcome to the
Lxpert Witness Journal

Hello and welcome to the 65th edition of the Expert Witness Journal, the main focus of which is forensics.

Forensic expert witnesses play a crucial role in legal proceedings by providing specialized scientific
testimony and analysis, bridging the gap between technical evidence and courtroom understanding.

In this issue Forensic Access discuss the importance of fingerprint evidence — ‘How fingerprint experts
can make their mark on your defence case’, Fiona Hotston Moore and Tom Arnold, forensic accountants
at FHM share their predictions for 2026, we have an informative article from Paul Burchett at Crowe U.K
on partnership disputes “Till death do us part ...2>, David Waddle discusses the impact of disruption in the
world of construction, Expert Evidence comment on the major decision in SKAT v Solo and Tim Davies,
Chartered Building Engineer assists Merseyside Police in the respect of a suspicious death.

Also included is the launch of Report Fraud by the City of London Police, a new national service designed
to transform how victims and businesses across England, Wales and Northern Ireland report cyber
crime and fraud, a University of Wolverhampton senior lecturer brings her forensic expertise to a True
Crime Documentary series and we celebrate Professor Lorna Dawson being named in the New Year
Honours List.

Other articles featured include birth injuries and expert evidence, dental implant failure, an ex-footballers
medmal claim and the expectations of Al for expert witnesses.

Our next issue will be published in April 2026 and it will have a medical negligence focus. If you would
be interested in submitting an article, please feel free to get in touch.

Nigel Hector
Publisher

. . MEDICAL TATTOOIST
nigel@expertwitness.co.uk @ Rae Denman
Medical Tattoo Expert Witness

Rae Denman BA(HONS) FDA CT DIP CC DIP

®Z® Expert Witness' il otk '

Established 1996 Website: www.raedenman.co.uk

Rae Denman is a highly experienced Medical Tattooist with
over |3 years of expertise in scar camouflage and facial feature
redefinition. Her advanced scar re-pigmentation techniques restore
natural skin tones on the face, torso, and limbs after trauma or

This Journal and any related website and products are sold and distributed on the
terms and condition that: The publisher, contributors, editors and related parties are
not responsible in any way for the actions or results taken any person, organisation or
any party on basis of reading information, stories or contributions in this publication,
website or related product. The publisher, contributors and related parties are not
engaged in providing legal, financial or professional advice or services. The publisher,
contributors, editors and consultants disclaim any and all liability and responsibility
to any person or party, be they a purchaser, reader, advertiser or consumer of this
publication or not in regards to the consequences and outcomes of anything done or
omitted being in reliance whether partly or solely on the contents of this publication
and related website and products. No third parties are to be paid for any services
pertaining to be from “The Expert Witness Journal’.

Allrights reserved, material in this publication may not be reproduced without written
consent. Editorial material and opinions expressed in The Expert Witness Journal are
of the authors and do not necessary reflect the views of Expert Witne " The Expert
Witness Journal. The publisher does not accept responsibility for advertising content.
The information in this magazine does not constitute a legal standpoint.

The publisher, editors, contributors and related parties shall have no responsibility for
any action or omission by any other contributor, consultant, editor or related party.
The information in this magazine does not constitute a legal standpoint. Printed in
Great Britain 2024.

Expert Witness International Publishing Limited, Unit 1/06, Ivy Business Centre,
Crown St, Failsworth, Manchester M35 9BG

surgery. She specialises in realistic hair-stroke techniques for eyebrow
restoration, subtle shading for eye definition, and lip symmetry
correction following scarring or skin grafts. Rae's expertise attracts
international patients seeking specialist care in the UK.

Rae has completed Inspire MediLaw's Expert Witness Training,
accredited by the Royal College of Surgeons, and Bond Solon
Report Writing Training, ensuring excellence in medico-legal

reporting. She accepts instructions for clinical negligence cases as

well as condition and prognosis reports.

Providing services Nationwide & Worldwide

Consultation Locations including online:
Surrey
Tillow Barn, Roothill Lane, Brockham,
Betchworth, RH3 7AS

London
The London Scar Clinic, 152 Harley Street,
London, WIG 7LH
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UK's Premier Expert Withess
Service

Experts in All Disciplines

MEWA offers outstanding nationwide expert witness .

services, catering to clients across the UK and Ireland. é%
Our acclaimed service and results have earned us = 5
prestigious awards, making us the go-to choice for f .

expert witness solutions. &

Our service provides you Urgent Expert Witness
reports in just 1-2 weeks

Unlock a comprehensive service with access to a vast net-
work of medical experts, clinicians, forensic specialists,
and more. Our extensive network boasts over 5000+
pre-eminent experts, covering a spectrum of medical and

forensic specialties. We provide experts in:

Family Law/Care Cases
Whether you require medicolegal Criminal Cases
reports for personal injury claims, Personal Injury
medical negligence cases, or any » Medical Negligence
other legal matter, MEWA is your - Housing
trusted partner. We are here to Coroner’s Inquest
support you with our unwavering Fitness to Practice
commitment to excellence, Psychiatry
integrity, and impartiality across Psychology
medical, clinical, and forensic Forensics
specialties. Contact us today to Dental
experience the difference our Digital Forensics
medicolegal services can make in CCTV

L

your legal endeavours. And many more...

SSLON I SVL. awakos - Contact us:

; o s 202 Expert\Witness ;
Expert Witness A '?b Phone: 0800 614 616
Training Partner Expor winess. Awards2022 |EaseNTE enquiries@mewa.org.uk

2023 Simms e, ER Web : www.mewa.org.uk
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by Adam Sanitt

Professor J. Peter A. Lodge mp Fres Fess

Recognised internationally as an expert in surgery for disorders relating
to the gallbladder, liver and bile ducts as well as weight loss (bariatric) surgery

Surgical training primarily under the guidance of Professor Geoffrey R Giles, and the
New England Deaconess Hospital (Harvard Medical School), Boston, USA, under the
guidance of Professor Anthony P Monaco.

Please look at my website www.peterlodge.com for more information
but inquire by email: jpalodge@gmail.com

Telephone: PA +44 (0) 113 2185944

Address: Spire Leeds Hospital, Jackson Avenue, Leeds LS8 TNT
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F H C Experts for Law & Mediation

Forensic Healthcare Services

FHC is a one-stop personalised service. You don’t have to search for
a variety of expert witnesses in different disciplines. We can supply
them all. We have an international panel of over 3,000 experts
covering several hundred specialities, so we will always be able to help.

Examples of our specialities:

(endocrinology, haematology, ophthalmology), (child cruelty, death in custody,
physical fitness, torture, rape), (CCTV, telecommunications, ballistics), (DNA, hair,
toxicology) (private, digital, invasive), (fitness to plead,

diagnoses, care proceedings, RTA, housing).

T: +44 (0) 1621 773428 | Email: office@forensic-healthcare.com | office.fhc@forensichealthc.cjsm.net
www.forensic-healthcare.com | www.fhcformediation.com
0ld Moor Office, Tillingham Road, Southminster Essex, CMO 7DT, UK

Professor Ascanio Tridente

Consultant in Critical Care and Consultant Physician. Clinical Director & Chair of Research,
Development & Innovation. Expert in acute general internal medicine and critical care medicine.

DMS(Hons), MRCP(AIM), MSc CT, EDIC, FFICM, FRCP(London), PhD

Professor Ascanio Tridente is a Consultant in Intensive Care Medicine and Acute (Internal) Medicine since 2013, the former
Clinical Director of Intensive Care (2018-2022), including the COVID-19 pandemic; and current Clinical Director of Research,
Development & Innovation (RDI), Mersey & West Lancashire NHS (MWL Trust), WSN site.

He has vast experience in acute general internal medicine and critical care medicine. With specialist interests in the
pathophysiology of critical illness, resuscitation and management of critically ill and injured adults.

He receives instructions from courts, and both claimant and defendant organisations for Catastrophic Injury, Personal Injury and
Negligence cases pertaining to the areas of;

«  Adult crifical care / intensive care medicine «  Catastrophic injury

«  Adult acute general internal medicine «  Toxic syndromes / poisoning
«  Sepsis / Severe infections «  Transfusion

+  Resuscitation + Ogan Donation

«  Critically ill Burns patients / Inhalational injury

Prof Tridente has completed the Cardiff University Bond Solon Civil Expert Witness Certificate BondSolon

Civil Expert Witness.
Certificate

Email: ascanio@expertwitness.co.uk
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Events

Bond Solon

www.bondsolon.com

Excellence in Report Writing
One day, virtual classroom

2md March 2026
13" April 2026
11" May 2026
17" June 2026

6 July 2026

Courtroom SKkills
In-Person, London

24" February 2026
19" May 2026

Courtroom Skills
One day, virtual classroom

10" February 2026
3 March 2026
14™ April 2026

12" May 2026

18" June 2026

7% July 2026

Cross-Examination Day
One day, virtual classroom

23 February 2026
4" March 2026

27" March 2026

15 April 2026

13" May 2026

19" June 2026

29" June 2026

8" July 2026

12" August 2026

9" Semptember 2026

Civil Law and Procedure
(England & Wales)

Two days, virtual classroom
5" March 2026 to 6 March 2026

14" May 2026 to 15" May 2026
9™ July 2026 to 10™ July 2026

Law and Procedure - Scotland
One day, virtual classroom

22 June 2026

Discussions Between Experts
One day, virtual classroom
16" March 2026

27" May 2026
23" July 2026

Personal Injury Essentials
One day, virtual classroom

17" March 2026
19" July 2026

If you have attended expert witness training with
us in the past or completed one of our certificates,
and you are interested in achieving an additional
certificate, then you may be exempt from attending
certain courses.

Please call us on 020 7549 2549 or email
expertwitness@bondsolon.com to learn what
exemptions may apply.

Have a look at our e-learning courses. They allow
you to learn at your own pace, in your own time:

+  Legal Update for Expert Witnesses (1 hour)

+ Introduction to Civil Procedure Rules
(England and Wales) (6 hours)

+ GDPR for Expert Witnesses’ Toolkit (3 hours)

Qualification: Can count towards the University of
Aberdeen Bond Solon Expert Witness Certificate —
please call for details on 020 7549 2549 or email
expertwitness@bondsolon.com

Mr Adam Ross

Consultant Ophthalmic Surgeon
MBChB, FRCOphth, FHEA, PGC MedEd, MBA

Adam Ross is a Consultant Ophthalmologist with a sub-specialty interest in cataract
surgery, including micro-incision and complex cataract surgery, medical retina and
uveitis. He has over |5 years experience in medicine, and was previously the lead for
the medical retinal service at the Bristol Eye Hospital, as well as being exceptionally
active in clinical research, as the principal and chief investigator on a variety of trials. He
carried out his training in Bristol and Cheltenham, as well as visiting fellowships in New
York and Washington. He further completed various post-graduate qualifications.

Mr Ross is a fellow of the higher education academy, and continues to be actively
involved in teaching of ophthalmologists in addition to allied health professionals.

He has an extensive background in teaching and was the Ophthalmology

Postgraduate Training Director and Head of School for Ophthalmology in the Severn
Deanery, as well as an Honorary Senior Clinical Lecturer at the University of Bristol.

His expertise lies in cataract surgery, complex cataracts, premium multifocal and toric
intraocular lenses, as well as retinal disease. Mr Ross is also involved in research
within the subspecialty of retina at Boehringer Ingelheim, and sits on the board of
trustees for the charity SRUK (Sight Research UK).

Dr Ross has vast experience in acting as an expert witness. He is familiar with my
duties as an expert witness under Part 35 of the CPR and is happy to be instructed
as a joint expert witness. He currently prepares expert reports for a number of r
eputable medical agencies who are members of the Association of Medical Reporting
Organisations.

Dr Ross now has a dedicated medico-legal service with turnaround of reports of 4
weeks with competitive quotes from the outset of instruction.

Dr Ross regularly publishes in ophthalmic literature.

Contact: Adam Ross

Tel:0117 369 1179

Email: office@legaleyeunit.co.uk - Alternate Email: adamross@doctors.org.uk
Website: www.adamross.co.uk

Address: Nuffield Hospital, 3 Clifton Hill, Clifton, Bristol, BS8 BN

Alternate Address: 25 Harley Street, London,WI1G 9QW

Area of work: London & Bristol Areas

EXPERT WITNESS JOURNAL

FEBRUARY 2026



Hawkins

Leaders in forensic investigation

Providing specialist pre-loss risk assessment, forensic
root cause analysis, expert witness services and post-loss
remediation & prevention advice.

* Acoustics & Audiology
* Architecture P
* Civil & Structural Engineering =%
» Contamination

* Digital Forensics

* Electrical Engineering

* Escape of Water, Gas & Fluids

* Fire & Explosion

* Forensic Accounting & Fraud

* Highways & Railways

* Hydrology

* Materials Failure

* Personal Injury

* Plant Pathology

* Power & Energy

&t . * Process Engineering
%=1 * Road Traffic Collisions

* Vehicle, Plant &

Machinery
London Dubai Hong Kong Singapore
+44 207 4814897 +9714 3721262 +852 2548 0577 +65 6202 9280
[
E (] [ )
= www.hawkins.biz
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University Lecturer brings
forensic expertise to acclaimed
Irue Crime Documentary Series

by Universitly of Wolverhampton

Filming has wrapped at the University of
Wolverhampton for two upcoming episodes of

the internationally acclaimed documentary series
Britain’s Most Evil Killers, featuring one of the
University’s own experts in forensic science.

Senior Lecturer Rebecca Flanagan, a former Crime
Scene Investigator, Crime Scene Co-ordinator,
and Forensic Manager with West Midlands Police,
was interviewed as a forensic expert for two cases
in the series’ tenth season. The episodes were
filmed on campus in the MI Building, showcasing
the University’s facilities as a backdrop for the
production.

Produced by UK-based Woodcut Media, Britain’s
Most Evil Killers is a long-running true crime series
broadcast on Sky Crime and international platforms.
The series explores high-profile murder cases
with a focus on justice, impact, and forensic truth
- avoiding sensationalism in favour of thoughtful
storytelling. Each episode follows the timeline from
crime to conviction, with expert commentary from
detectives, criminologists, and forensic specialists.

Rebecca, who spent 20 years with West Midlands
Police, was involved in coordinating forensic
responses (o major crime scenes, working closely
with homicide teams. Her insight into the forensic
breakthroughs that helped solve the cases will form
a key part of the episodes.

“It was a privilege to contribute to a series that takes
such care in telling these stories with integrity,” said
Rebecca. “It’s also a great opportunity to highlight
the role of forensic science in securing justice - and
to do so from our own University campus.”

Woodcut Media Producer Imogen McKay said:

€C We're committed to helping viewers understand the
deeper conlext of each case, especially the forensic
evidence that led lo conviclions. Rebecca’s expertise
brought real depth to the episodes, and we’re grateful
Jor the University’s support in hosting the filming.”

The University plans to share further updates and
behind-the-scenes content when the episodes air in
the coming weeks.
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Re:Cognition
Health
Brainand
MindExperts

recognitionhealth.com

At Re:Cognition Health, we provide
a wide range of services to claimant
and defendant lawyers, independent
case managers, and insurers who
offer income replacement and other
indemnity products where claims
are related to neurological and
cognitive function.

medicolegal@re-cognitionhealth.com

020 3355 3536

Re:Cognition Health

62-64 New Cavendish Street
London

W1G 8TA

Bristol

240 Aztec W, Park Ave
Almondsbury

Bristol

BS32 4SY

Winchester

Second Floor, Healthshare Clinic
South Block, Chilcomb Park
Chilcomb Lane

Winchester

S021 1HU

Reporting and Expert-Opinion Services

With our varied group of clinicians, we match the
right expert to each case according to the specific
medical details which are at issue.

Where a case requires input from more than one
clinician, we create Integrated opinion reports,
saving time, money and reducing the potential
for incongruence. This can be particularly helpful
where both parties jointly instruct us.

Advanced Imaging

Our imaging often reveals abnormalities not
present on the scans performed at the time of
the accident. Our full suite of advanced neuro-
diagnostics includes:

« 3T MRI
« DTl
« MEG

Rehabilitation Assessment and Therapy

We provide a full range of neuro-rehabilitation
services including detailed assessments of the
potential for rehabilitation, which types of therapy
are likely to be most effective, and in

what sequence.

Qur rehabilitation services include:

« Traumatic brain injury

+ Cognitive function impairment caused by
medical treatment

+ Chronic Fatigue Syndrome

* Return to work programmes, including stress
and depression

« Post-concussion clinics and mild traumatic
brain injury clinics

+ PTSD

« Stroke

We are instructed by claimant and defendant
solicitors, as well as directly by various insurers
and reinsurers seeking to mitigate long term,
high value, neurological related claims.



How fingerprint experts can make
their mark on your defence case

by Forensic Access

When shopkeeper Thomas Farrow and his wife Anne
were murdered in 1905, a bloody thumbprint found
at the scene made this the first British murder to be
solved and prosecuted using fingerprint evidence.

This case seemed to herald a new dawn of evidence.
One where anyone who left a fingerprint at a crime
scene could be caught and prosecuted. However, the
reality is somewhat different. This article is drawn
from a Forensic Access webinar exploring the use
of fingerprint evidence in criminal proceedings.
During the session, fingerprint expert Alan Gore
examined how marks are captured, analysed and
interpreted, and highlighted the limitations of
fingerprint evidence and the opportunities for
challenge within the criminal justice system.

As we explore in this in-depth article which covers:

How fingerprint evidence includes more than
fingerprints

Capturing the fingerprint

The importance of fingerprint quality
Analysing fingerprints - opinion not fact
Opportunities to challenge fingerprint evidence

What can influence fingerprint analysis
outcomes?

More than fingerprints

Did you know that fingerprint evidence can
include more than prints of your fingers? The term
‘fingerprint’ actually covers a wide range of areas
which includes

The entire palm surface from the wrist to the
tips of the fingers.

The pieces of skin between the fingers.

The friction ridges along the inner surface of
the fingers and thumbs (known as phalanges)

The arrangement of friction ridge details, which
make up fingerprints, are unique to each individual.
They are made from raised areas of skin called
‘ridges’ which are separated by depressed areas
called ‘furrows’. Fingerprints - as in the arrangement
of friction ridge detail patterns - remain essentially
unchanged throughout life. And no two people
have been found to have the same arrangement of
friction ridge detail, including identical twins.

Prints from toes and feet can also be used to identify
someone as everyone has individual arrangements
of friction ridge detail - as with fingers and hands,
prints can be taken from the heel to the tips of
the toes. This uniqueness and the persistence of
fingerprints - as well as palm, toe and footprints -
means these marks provide a useful way to identify
someone.

Capturing the fingerprint

Watch any police drama on TV and you’ll have seen
the basics of gathering fingerprint evidence. Black
carbon powder is dusted onto surfaces, sticking to
the sweat left by the friction ridges of the fingerprint.
These marks are then photographed or lifted using
DCI tape which is fixed to a plastic sheet so it can be
stored as evidence.

If the prints are on a movable item, they can be
developed using specialist fingerprint enhancement
equipment and techniques. The context in which a
fingerprint is found is important. Which is why it’s
good practice to record the location and position of
the fingerprint to support later analysis.

The importance of fingerprint quality

Finger and palm prints are usually left at a crime
scene by chance which can often result in a limited
number of prints of varying quality. This frequently
leads to partial marks, like the side or tip of a finger,
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being deposited. However, all is not lost, as low
quality and partial prints can be used to establish
someone’s identity - as long as the recovered print
contains enough information.

Analysing fingerprints - opinion not fact

Although fingerprint evidence was presented in
court for many years as fact, the forensic regulator
now classes the evidence as expert opinion. Even
when experts work in the same organisation and use
the same equipment, techniques and approaches,
they can make different judgements on the same
evidence.

When fingerprints are analysed and compared, the
outcomes can be classified into four different groups:

1. Identified - the mark can be confidently
attributed to a particular individual as there
is sufficient quality and quantity of fingerprint
detail for the fingerprint practitioner to assess
and match.

2. Excluded - enough fingerprint features do not
match to conclude that marks did not come
from the same person.

3. Inconclusive - the fingerprint mark does not
contain enough and/or sufficient quality detail
for a viable comparison and gives inconclusive
results.

4. Insufficient - the fingerprint mark contains
such low quantity and/or poor-quality detail
that a reliable comparison cannot be made.
The detail is not clear enough or it has been
so compromised by external forces that the
evidence is unreliable.

A specialist should be able to explain the limitations
of fingerprint evidence to a legal team or jury.

Opportunities to challenge
fingerprint evidence

Whenyoureceive astreamlined forensicreport (SFR)
issued by a fingerprint bureau, it will report initial
fingerprint evidence findings. However, because
different bureaus record different information, the
information on the SFR can vary and may not give
you the full picture.

Information you might expect to see includes:

+ Which finger, thumb or palm print at the crime
scene has been identified as the crime scene
mark.

+ The origin of the crime scene mark - this is not
always clear, but it should include a crime scene
number.

+ Details of other marks previously identified in
the case - you'll likely find these on later pages
of the SFR.

You may also find you have additional SFRs to deal
with if other marks are compared at a later stage.
These additional marks are often relied on if an
individual enters a not guilty plea.

When fingerprint  evidence is classified as
inconclusive, legal teams can bring in a fingerprint
expert to carry out their own analysis of the marks.
The SI'Ris only ever a starting point. It provides basic
information that can be explored and potentially
challenged by a fingerprint expert in two common
ways.

Context

Marks used to identify the presence ol someone
at a scene. For example, someone who lawfully
visited the scene could have left a finger, thumb or
palm print in a location and at an orientation that
climinates them from the inquiry.

Length of time

The moisture content of a fingerprint can have a
major impact on the length of time the mark lasts
upon a surface. Watery sweat typically evaporates
fairly quickly, whereas fatty sweat - or sweat which
combines water and fat - can last longer. Sometimes
this can be weeks or months rather than days
depending on the level of disturbance (like cleaning
or movement of material against the print).

Once a fingerprint is deposited, the length of time it
persists on a surface is influenced by:

«  Its composition
- The amount of matter deposited

- The physical properties and condition of
the surface

- The degree of handling or disturbance
«  Its position

+  The environmental conditions

As cach of these factors are variable there is currently
no reliable technique to accurately determine the
age of a latent fingerprint.

What can influence fingerprint
analysis outcomes?

A fingerprint identification is open to challenge and
can occasionally be found to be wrong. As in the
case of a fingerprint found at the scene of a serious
terroristincident in the US. The print was matched to
one on a computer database and the match verified
by three experts. However, this was later found to
be wrong. So, although rare, misidentifications can
happen.
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Whydon’twe use probability to match fingerprints?

Attempts have been made to introduce fingerprint
analysis technology using statistical models that
aim to predict whether there’s a strong, moderate
or weak likelihood of a fingerprint being a match.
However, all these models have failed, in part
because they do not take into account the wealth of
friction ridge detail which experts include in their
analysis and comparison.

How fingerprint experts ensure their opinion
is valid

Independent analysis

For an expert’s opinion of a fingerprint to stand
up in court, the analysis needs to be undertaken
independently. Contemporaneous notes made by
the previous expert should not be shared with the
specialist or it risks jeopardising the results of their
review. The independent fingerprint expert will
make their own notes and will only view the original
notes if there is a difference of opinion.

Objectivity

Fingerprint experts also need to ensure they remain
as objective as possible in their analysis. The Forensic
Science Regulator recognises that cognitive bias -
including cultural and contextual biases - have the
potential to influence fingerprint decision making.
To prevent outcomes being based on assumptions
over evidence, fingerprint experts mitigate biases by
following the relevant cognitive bias guidance and
undertaking training.

Contact Forensic Access

Effective use of fingerprint evidence depends
on expert interpretation, clear instruction and
independent analysis. Our casework management
team supports legal professionals in instructing
appropriately qualified fingerprint experts and
maximising the evidential value of forensic material
in criminal proceedings.

Contact us at science@forensic-access.co.uk
or on 01235 774870.

@) FORENSIC ACCESS

Connecting you with the right Expert Witness

Work with Forensic Access to find your next Expert Witness:-

@ Dedicated Casework Managers - providing end-to-end support

@ Direct access to a vast network of vetted and experienced forensic and medical experts

@ We offer CPD webinars to Barristers & Solicitors; and Court & Report Writing training to Experts

Contact our Casework Team
to connect you with the right
forensic experts

m @forensic-access-limited
@ForensicAccess

Telephone: 01235 774870
Email: science @forensic-access.co.uk
Website: www.forensic-access.co.uk
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Predictions from the FHM
forensic accounting experts

by Fiona Hotston Moore & Tom Arnold

Our experts, Fiona Hotston Moore and Tom Arnold,
share their predictions for 2026.

Fiona and Tom are forensic accountants at FHM and
regularly write expert reports in financial disputes.
Here they share their predictions for their area of
expert witness work.

Business valuations

As valuation experts we value businesses relating to
financial disputes but also to assist business owners
in strategic planning.

We anticipate a relatively benign economy in the
start of 2026 with an expectation of two further
small cuts in interest rates and modest cost inflation.
This should help smaller businesses and tends to
result in more consistent trading performance. In
valuing businesses, we will typically review historic
accounts to assess the value that the business will
generate in the future to its shareholders. Valuation
is inherently subjective and becomes more so in
periods of uncertainty or fluctuating financial
performance.

Typically, in more volatile economic times, we will
receive more instructions for updating business
valuations to address a perceived change in the
fortunes - and therefore the value - of a company.

In 2026, we expect an uptick in business owners
looking for an exit or a partial exit. In light
of recent tax changes they may be considering
alternatives to Employee Ownership Trusts (EOTs).
We are often asked to give an independent view on
company valuation before the business owner starts
a sale process or undertakes succession planning.
We anticipate succession and associated family tax
planning will stay on the agenda for business owners.

Shadow Experts/Advisers

We expect to see greater use of shadow advisors to,
for example, assist in assessing financial disclosures,
reviewing Single Joint Expert or Party Expert
reports and giving independent tax input on
settlement proposals.

As Shadow Expert we can help solicitors review the
opinion of the court-appointed expert(s) explaining
the key assumptions and sensitivities.

The impact of Al on tax compliance

Over the next few years, we anticipate that HMRC
will be making greater use of technology and Al to
identify tax evasion. This will result in focused tax
investigations and the need for experts to consider
the impact of tax disputes on company valuations
and personal financial disputes. This can be trickier
where the tax investigation is ongoing; tax disputes
can take years to resolve. As financial experts we
will be required to give an independent view on the
contingent tax liability.

Business fraud and fraud on charities

Reported fraud is increasing and we expect this to
continue. In our experience, all too often simple
controls and checks would have picked up internal
frauds. Fraud within charities and family businesses
are particularly stressful for all involved. We advise
management and those charged with governance to
get an independent review of internal checks and to
act on any concerns expeditiously. Furthermore, if
you have a feeling that there might be an issue, we
recommend getting an independent view as early as
possible.
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Tax issues in settlements of
financial disputes

In our experience, there is often insufficient
consideration of the impact on tax on financial
settlements. The maximum tax rate on dividends is
39.35% compared to a tax rate on capital gains of 24%
(ignoring Business Asset Disposal Relief and annual
exemptions). Structuring a lump sum payment
in a sharcholder or matrimonial matter using a
Company Purchase of Own Shares could make a
significant difference to the after-tax sum received.
In any event, clients need to appreciate the tax costs
of capital extraction which can otherwise mean the
cost of a proposed settlement is substantially more
than anticipated when the deal is being struck.

Insome corporate mattersitmaybe taxadvantageous
to restructure a group or shareholdings. To optimise
the tax outcome, it may be advisable to obtain tax
clearances from HMRC. Such clearances can take
several weeks so early consultation with tax experts
is recommended.

In disputes generally, such as partnerships,
shareholder and employment disputes, there can
be opportunities to mitigate the tax costs of a
settlement and so find a resolution that is acceptable
to the parties.

Unfortunately, our experience is that tax is often
considered very late in a negotiation. Tax is rarely
straightforward and tax input at an carly stage of
negotiations is advisable.

Estimating the likely quantum of a
business loss claim

As forensic accountants we recommend obtaining
an independent view on the available published
accounts early on in a dispute. Published accounts
often contain limited information on the trading
performance of a company. A financial expert can
advise on the key further information required to
give a preliminary view on a claim. An independent
view may help the parties reach a settlement early in
the dispute and mitigating legal fees and stress on
the parties.

Errors in published accounts

Surprisingly often, we come across errors in the
accounts on Companies House when preparing
valuation and financial reports. These can be simple
arithmetic errors or more technical ones such the
incorrect categorisation of a share premium as a
liability, the omission of a deferred tax liability on
a property revaluation, a material overstatement of
an asset such as stock. These errors can substantially
change our expert view on the company valuation
or financial settlement due in a dispute.

Less than 5% of companies now require a statutory
audit and therefore the level of independent
scrutiny applied to published accounts is limited. We
expect to continue identifying published financial
accounts with errors in the figures which result in a
misrepresentation of the financial position.

The role of experts

Our final prediction is that the role of experts
will remain key in financial disputes. Whilst there
may be a role for Al and technology in aspects of
an investigation, the experienced expert opinion
cannot be replaced by automation.

fALUATIO

Ms Fiona Hotston Moore
Forensic Accountant, Accredited Expert Witness &
Business Valuer, Chartered Accountant & Tax Adviser
BSc (Hons), CTA, FCA, MAE, ACFS

Fiona is a founder of FHM Forensic Accounting. Fiona specialises in
commercial disputes, business valuations, tax disputes and professional negligence matters
including giving evidence in the High Court, Family Court, Arbitration and Tax Tribunal.

She has been instructed as an Expert in approximately 450 cases in her career to date.

Fiona is also often instructed to provide expert opinion on a range of matters including
shareholder disputes, agency disputes and insurance claims, tax disputes (including EBTs, film
schemes, entrepreneurs’ relief and Generally Accepted Accounting Practice), officer and

employee fraud, auditor and tax adviser professional negligence claims.

Fiona specialises in share and business valuation cases with particular experience in the
Family Court. She also has considerable experience in commercial disputes, tax disputes and
professional negligence matters.

Fiona has over 25 years’ experience providing strategic, accounting, tax and corporate finance
advice in a variety of sectors. Fiona’s clients have included successful entrepreneurs, start-ups,

international groups and household names

The practical experience that Fiona has as a corporate finance and practicing tax professional
perfectly complements her experience as an expert in commercial disputes in Court

proceedings - and vice versa.

Areas of expertise:
Auditor professional negligence Tax professional negligence

Share valuation Business valuation

Commercial disputes Matrimonial

Fraud Financial investigations
Employee fraud

Contact

Mobile: 07770 642491
Email: fiona@fhmforensic.co.uk - Website: www.thmforensic.co.uk
Area of Work: Nationwide and International
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Till death do us part ...7

by Paul Burchett, Associate Director, Forensic Services at Crowe UK. LLP

This phrase is most commonly heard in the context
of marriage, two people join in union with the
expectation that nothing will come between them
until a natural end separates them.

In the context of a shareholder or partnership
dispute (reference to ‘partnerships’ in this article
covers both forms of investment), this theme is not
too dissimilar. It would be odd for any shareholder
to invest in a limited company, or any two or more
partners to go into business together, without there
being an initial level of trust or confidence amongst
all the parties involved.

However, the course of true business never did run
smooth (credit: Lysander speaking in Act 1/ Scene 1
of A Midsummer Night’s Dream) and there are many
obstacles that can block or upset the course of any
business.

- Have the partners very different ideologies
on how to grow the business, finance the
business, or pass the business on with regards to
succession planning?

+ Do any of the partners have outside issues
affecting the course of the business, such as
personal debts, gambling addictions, personal
family matters?

+Areany of the partners dipping their fingers “in
the till” or falsifying records to ‘window dress’

the accounts?

+Are certain parties ganging up on another,
excluding them from the business?

- Is this a family business that is maybe closing
ranks on an ‘outsider’?

Partnership or shareholder agreements

Any range of issues can lead to matters reaching
a head and partners falling out. One way of
mitigating this occurrence is the equivalent of a

pre-nuptial agreement for a marriage — in other
words a partnership / shareholder agreement which
could have an unlimited number of arrangements
signed up to, such as division of profit, methods for
valuing shares on any exit, or maybe agreement on
certain accounting treatments for areas which could
prove litigious, such as long term contracts or asset
depreciation.

Of course, many businesses never have any real need
to refer to a partnership agreement, and just as many
will never write up any sort of agreement in the first
place. However, unlike marriage where two parties
generally make their vows never contemplating that
one day it won’t work out, business is just what it says
on the tin, it’s business, and you can never forecast
what the future may hold, with regards people,
relationships, the local and global economies,
industries, inflation or the political climate, to name
but a few factors.

Expert witnesses

But where partnership disputes do arise, expert
witnesses from the field of forensic are frequently
instructed to assist the Court. This might be on a
party appointed basis whereby a forensic accountant
acts for a single partner, or a group of partners. Or,
il the parties haven’t reached too acrimonious a
position in their dispute, appointed on a joint basis
by the parties in the role of single joint expert.

This could form part of a litigation process that may
go all the way to Court (potentially costing everyone
an eye watering sum of money) or could be purely
advisory whereby the parties agree to act on the
expert’s opinion. The need for an expert can arise
under various different scenarios, some examples of
which are set out below.
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Example 1 A common occurrence is a minority shareholder arguing they have suffered prejudicial
behaviour and been excluded from the decision-making process of the business. They
therefore decide to pursue a claim for their shareholding to be repurchased by the
business with an adjustment to reflect that prejudicial action, in legal jargon a s994
claim (previously a s459 claim for those readers of a certain vintage).

Example 2 A joint venture where one sharcholder disagrees with how the business is being
managed and decides to sell their shareholding on a clean break basis or, alternatively,

an offer to buy back a share where a shareholder is being asked to leave.

Example 3 A family business where a relative disagrees with the direction the business is moving,
or a person that is not a member of the family falls out with the family, may look to

have their shareholding repurchased as a means of exiting the business.

Example 4 A post-acquisition dispute whereby new shareholders are created but the actions of

incumbent shareholders are criticised in some way, impacting business value and

.

therefore creating a shareholder dispute.

v

In many of these situations a forensic expert will
be instructed to opine on the value of the business.
They might also be instructed to consider certain
accounting treatments that impact value. This
might typically include looking at issues such as
the valuation of stock, the treatment of intangible
assets, or revenue recognition.

A company’s Articles of Association can sometimes
set out the approach to adopt when valuing shares
although, more typically, many Articles remain silent
on the matter. No company expects to have a future
shareholder dispute at the time of incorporation, so
this is perhaps not too surprising.

Premiums and discounts

Share value can be impacted by the split of shares
held.

Take a scenario whereby one sharcholder owns 80%
of the sharesinissue, but the remaining 20% are split
between a number of shareholders. The sharecholder
with the 80% holding might attract a premium for
their shareholding, to reflect their control of the
company with the remaining shareholders, owning
20% between them, have little (if any) real control.

Alternatively, there may be a scenario whereby
shares are held between four shareholders, with
25% held by each. Equal 25% sharcholders may see
value reduced to recognise their minority stake as
they would need the support of at least two other
shareholders (to make 75%) to make any substantive
changes to the business, and so the value of those
shares to a third-party purchaser would be reduced.

Minority discounts are often applied to minority
parcels of shares, to reflect lack of marketability
and lack of control, although in certain situations,
such as valuing a minority shareholding following
prejudicial behaviour, the Court can direct that
no minority discount be applied. This effectively
is acknowledging that the minority shareholder, if
prejudicial behaviour has been proven, should not
suffer any loss as a result of that behaviour.

The level of minority discount applied can be
something of a subjective matter where an expert
applies their experience, although the Court
will of course ultimately make the decision as to
discount. It is worth noting that such discounts are
only relevant in the context of shareholdings in a
company. Minority discounts are not applicable in a
partnership situation, where there is a presumption
that all parents have equal control.

Disputes on the rise

Anecdotal evidence suggests partnership disputes
have been on the rise in recent times, possibly
created by uncertain economic conditions and
residual issues associated with Brexit, the pandemic
outbreak and geopolitical issues, whose impact will
likely continue into the foreseeable future.

The uncertainty around the changing Capital Gains
Tax rules, impacting M&A activity, arising from the
most recent government budgets, has also led to
some hastily organised company sales, which will
likely lead to later post sale disputes and a potential
rise in breach of warranty claims.
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Final thoughts

Partnership / shareholder disputes will continue to
keep forensic experts busy into the future, be that
as party appointed experts or single joint experts
helping all parties. It is wise to have partnership
agreements in place to insure against future fall
outs and provide mechanisms to resolve such
disagreements. In the event a dispute does arise,
forensic accountants can provide a fair and robust
review of share value and accounting scenarios.
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Report Fraud launches

by City of London Police

The City of London Police, the national lead force
for fraud, recently announced the full public launch
of Report Iraud - a new national service designed
to transform how victims and businesses across
England, Wales and Northern Ireland report cyber
crime and fraud, and how law enforcement and
industry respond.

Cyber crime and fraud are now the most common
crime in the UK, accounting for around 50 per cent

of all offences and costing the economy billions of

pounds each year. Cyber-enabled crime and fraud
continues to grow in both scale and sophistication,
targeting individuals, small businesses and major
organisations alike. Report [Fraud has been
created to meet this challenge head-on, providing
a single, modern national gateway for reporting
and intelligence that will strengthen the collective
response of policing, government and the private
sector.

Report I'raud is the most significant evolution of our
national capability. It provides, for the first time,
a single, modern national reporting, triage and
intelligence platform for both cyber crime and fraud,
enabling the City of London Police to lead policing’s
4Ps response — pursue, protect, prevent and prepare
- at a national level. Through the new service,
intelligence will be assessed and disseminated across
forces, serious and complex cases will be identified
for specialist investigation, and victims will be
directed into a consistent national standard of care
and support.

The service also reflects the City of London Police’s
position at the heart of the UK’s financial centre,
with unparalleled access to industry, regulators and
international partners. This proximity enables real-
time collaboration, faster disruption of criminal
networks, and a stronger collective defence of the
UK’s economic security, supported by specialist
capabilities and training delivered through the
force’s Economic and Cyber Crime Academy.

More than just technology, Report Fraud is the result
of one of the largest transformation programmes
ever undertaken by the City of London Police. Built
from the ground up around the victim journey, it
brings together the reporting of both cyber crime
and fraud in one place for the first time, making
it quicker, clearer and more supportive for people
and businesses to come forward - and ensuring that
every report counts, helping to protect others.

Pete O’Doherty, Commissioner of the City of
London Police and the Senior Responsible Officer
for delivering Report I'raud, said:

€€ Cyber crime and fraud are the crimes most likely to
affect people in this country, yet too often victims feel
unsure where to turn or what will happen if they make
a report. These crimes cause more than financial loss
and often have devastating impacts on those targeled.
We see the true cost of cyber crime and fraud when
taking reports from those affected.

€€ Report Fraud is a landmark step forward. The service
puts victims first, gives them a clear national front
door to policing, and strengthens our ability, and that
of every police force, lo identify, disrupt and pursue
the criminals behind these offences. This is not just a
new service; it is a major upgrade to the UK’s defences
against economic crime.”

Lord Hanson, Fraud Minister said:

€6 Report Fraud s a critical new tool in our fight against
the scammers. It will deliver better support for victims
while giving law enforcement the lools lo investigale
Jraudsters’ operations. My thanks go to the City of
London Police and all partners for their work lo bring
this crucial service to life.

€6 Lvery fraud report matters - it is the first line of
defence for yourself and others. Fraud can largel
anyone at any time, so we will continue to step up
efforts to ensure the UK remains the hardest place for
scammers to operate.”
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Chair of the City of London Police Authority Board,
Tijs Broeke, said:

€€ Report Fraud marks a turning point in the national
Jight against fraud and cyber crime - making il
easier for viclims lo come forward, strengthening
intelligence, and disrupling criminals al scale.

€< The City of London Police is uniquely placed to deliver
it, bringing unmalched expertise in fraud reporting,
investigation, and victim support.

€¢ As the National Lead Force for fraud, they are
protecting the public, safeguarding businesses and
the national economy, and building the intelligence
needed lo prevent fraud before it happens.”

Chris Bell, Service Delivery Director for the City of
London Police, added:

€& This service has been years in the making, shaped by
victims, frontline officers, industry and government
partners. It reduces the burden on people when they
report, provides clearer advice and reassurance, and
generales richer intelligence that can be acted on
quickly to stop cyber crime and fraud in their tracks.”

Ms Tina Lannin
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cconomic security.
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24 Hour
Nationwide
Service

Digital Forensics
& Cell Site Analysis

. Defence Specialists in Child Pornography,
Terrorism and Fraud

Computer Forensics - Cell Site Analysis
» SatNav Forensics » Data Recovery &
- Mobile Phone Preservation

Forensics
» E-Discovery &

E-Disclosure

Chip-off Forensics
» CCTV analysis
- Social Media Analysis

0330 660 0052 or 07921 579910

(=3 sarah@evidence-matters.com @ www.evidence-matters.com

258

THESS

Established 1996

EXPERT WITNESS JOURNAL

19

FEBRUARY 2026




LExpert evidence may face
scrutiny at any time, even alter
a judicial decision

by Bond Solon

1. The facts of the case

Lorimer-Wing v Hashmi [2025] EWHC 2757
concerns an application for security for costs by
the respondent to the appeal. The security for
costs application was made in the context of the
appellant’s appeal against an order of ICC Judge
Barber dated 11 November 2024.

This application follows a 2021 petition by the
respondent alleging unfair prejudice in relation to
the conductof the affairs ofacompany. After trial, the
appellant was ordered to pay the respondent’s costs
at a sum to be fixed. Directions were given [or the
quantum stage by the judge, including permission
to the respondent to adduce valuation evidence
from a forensic accountant. As the appellant refused
to pay intermediate costs, he was debarred from the
quantum hearing and was unable to challenge the
respondent expert’s report.

At the quantum hearing, the judge made an order
fixing consideration of the shares in the company at
£3.3 million plus interest of £600,000.

2. Professional body steps in

However, in December 2024 the appellant applied
for permission to appeal his debarment order, and
issued a complaint to the expert’s professional body,
the Institute of Chartered Accountants of England
and Wales (ICAEW) over flaws in the respondent
expert’s report.

Just before that final application was heard but
following the quantum hearing, the court received
letters from the respondent’s expert and from a
representative of the ICAEW. In the letters, the
expert had accepted that the report he drafted, and
that had been relied upon to value the company,
was flawed. Most concerningly, he admitted that the
correct value of the company at the time would have
been nearer to nil.

The ICAEW representative explained that the
professional body had investigated the matter.
This involved instructing an accountant to make
an independent valuation, which determined the
company had no value at the material time.

3. The outcome of the case

The respondent’s application for security of costs
was dismissed by the court, and the appellant was
allowed to adduce further evidence and amend his
grounds of appeal.

The judge noted that the new evidence could
fundamentally undermine the previous valuation
judgment. He said the “proceedings need to be
brought to a conclusion by getting to the bottom of
what happened” in the quantum trial.

4. What can experts learn from this case?

This case presents a stark reminder to experts of the
repercussions of failing to provide a reliable report,
and that even if their evidence is not challenged in
court, it has the potential to be scrutinised at a later
stage.

Whilst this is a rare case, experts should note that
there is always the potential for flawed evidence to
be brought to light. As such it is critical that experts
only supply evidence to a court that they believe to
be watertight.

References

' Lorimer-Wing v Hashmi [2025] EWIHC 2757 (Ch)
(07 October 2025)
- www.bailii.org /ew/cases/EWHC/Ch /2025,/2757.html
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Defamation in the digital age:
What counts as serious harm?

by Betul Milliner, Legal Director at DAC Beachcroft

Overview

Two recent cases, Tattersall v Tattersall [2025] EWHC
2558 (KB) and Blake v Fox [2025] EWCA Civ 1321,
show how courts are drawing the line when it comes
to proving serious harm in defamation claims.

Legal framework

Section 1(1) of the Defamation Act 2013 provides that
a statement is not defamatory unless its publication
has caused or is likely to cause serious harm to the
reputation of the claimant.

Tattersall v Tattersall
Facts

The High Court struck out a libel claim arising
from a single Facebook post shared during a family
dispute involving a mother in law (claimant) and
daughter in law (defendant). The post, seen by about
fifty people, accused the claimant of trying to make
the defendant homeless and lying about her. Whilst
the words were held to be defamatory, the claim
was struck out because the claimant could not show
that the publication caused, or was likely to cause,
serious harm to her reputation.

Court’s reasoning

The court emphasised that the serious harm test
requires objective evidence of reputational damage.
The claimant’s personal distress was not relevant

to the question of harm to her reputation. The
court also held that there was no real prospect of
the claimant establishing an inference of serious
harm based on the Facebook post, due to its limited
publication, the modest gravity of the allegations
and the lack of evidence from those who had read
the post that it had caused her reputational harm.

The court emphasised that the serious harm test
was intended to prevent trivial claims and struck out
the claim, finding that it disclosed no reasonable
grounds and had no real prospect of success.

Blake v Fox
Facts

The Court of Appeal revisited a high-profile X
(formerly Twitter) spat in which Mr Fox accused
the claimants of being “paedophiles” after they had
labelled him “/a/ racist”. At first instance, Mr Fox’s
counterclaim failed for lack of serious harm, the
claimants succeeded and were awarded £90,000
each in damages.

The Court of Appeal held that there was compelling
support for an inference that the mass publication
of each of the claimants’ “racist” tweets seriously
harmed Mr Fox’s reputation and that this was the
only conclusion reasonably available to the judge.
Mr Fox’s counterclaim was remitted for retrial on his
defences of honest opinion and truth.
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The Court of Appeal also reduced the claimants’
damages to £45,000 each, citing mitigating
factors such as Mr Fox’s deletion of the tweets
and clarifications given in interviews, as well as
proportionality.

Court’s reasoning

The Court of Appeal also affirmed the law in cases
where the defendant is seeking to argue that the
claimant already had a bad reputation, as the
claimants had sought to do in the counterclaim. The
court reaffirmed the continuing relevance of the
rule in Dingle v Associated Newspapers Ltd [1964] AC
371 (HL) when assessing serious harm. Under this
rule, the defendant can’t rely on publications of the
same/similar statements by third parties to show
that the claimant already has a bad reputation and
must instead call witnesses who know the claimant
and “have had dealings with him” to give evidence
about this.

The court also held that, when assessing whether
there had been general harm to the claimant’s
reputation, it is not permissible to rely on acts of the
claimant to show that he already had a bad reputation
at the time the alleged libel was published.

S]RM

Digital Forensics Experts

Our world-class experts have extensive technical expertise
and experience acting on complex and sensitive matters,
holding industry-recognised certifications and expert witness
accreditation. Coupled with our broad suite of the latest
forensic tools, our deep expertise allows us to offer forensic
capability in the following areas:

. Forensic evidence preservation and advanced data
recovery techniques

Deep forensic analysis of digital evidence including:
» Computer forensics

» Mobile phone forensics

» Cloud and social media forensics

Complex analysis including:

» Determining the authenticity and provenance
of files, including documents, emails, and media
Attribution of user activity, communications
and documents
Advanced communications analysis for
chat applications, including encrypted
third-party applications

eDiscovery and data analytics

Comment

These two cases highlight the practical realities of
the serious harm test under the Defamation Act
2013.

Tattersall demonstrates that limited publication and
modest allegations will rarely satisfy the statutory
threshold without clear evidence of reputational
impact. Claimants must go beyond asserting hurt
feelings and show objective harm supported by facts.

Conversely, Blake illustrates that scale and context
matter: mass dissemination of inherently damaging
allegations can justify an inference of serious harm,
even without direct evidence from readers. The
Court of Appeal’s reaffirmation of the Dingle rule
underscores that defendants must produce credible
witness testimony instead of relying on third-
party publications or unrelated acts to establish a
claimant’s pre-existing bad reputation.
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Brighton scientists to pioneer
DNA-based ‘forensic’ tool to trace
sources of water pollution

by Universily of Brighton

University of Brighton researchers are developing a
diagnostic tool to find human sources of pollution
in UK rivers, ensuring safer swimming and drinking
water.

Funded by the Natural Environment Research
Council (NERC), the three-year project brings
together an interdisciplinary team of experts to
create and test a first-of-its-kind tool which can
trace the sources of pollution in UK water bodies,
including rivers, lakes, and streams used for drinking
water supply and for recreational activities.

By using advanced DNA sequencing technology,
scientists can search the samples for bacteriophages,
which are viruses that infect bacteria and are
naturally found in the human gut and shed in our
faeces.

The new portable diagnostic technology will enable
scientists to collect and analyse water samples both
in the field and in the laboratory. This will be a
major improvement on the traditional water testing
technology which relies on culturing bacteria in
laboratories, a process that is slow and fails to reveal
the presence of human contamination.

Currently, no river in England meets the ‘good
chemical status’ set by the Water Framework
Directive, the internationally recognised standard
which regulates the quality of water bodies across
Europe. Pollutants found in sewage and industrial
discharges or produced by agricultural and wild
animals continue to impact water purity, leaving
only 16% of English rivers classified as being of
‘good ecological status.’

LedbyresearchersatUniversityof Brighton Centre for
Environment and Society, the £950,000-project will
allow scientists and regulators to rapidly, accurately
and cost-effectively trace human contamination to

its source, helping target interventions, improve the
ecological health of freshwater systems, and reduce
risks to public health.

Dr Sarah Purnell

Dr Sarah Purnell, Environmental Microbiologist at
the University of Brighton, said:

€€ This project aims to significantly improve how we
monitor waler quality. By using advanced DNA
sequencing and bacteriophage diagnostics, we aim to
deliver a tool that can quickly and accurately identify
human faecal pollution. This will help regulators and
communities make decisions to protect water resources
and public health.”

Professor James Ebdon, Co-Investigator at the
University of Brighton’s Environment and Public
Health Research Group, added:

€€ This project is particularly exciting as it gives us
an opportunity to use the latest biomolecular tools
lo advance an area of waler qualily management
known as Microbial Source Tracking (MST) that our
researchers have been trying to resolve for the past 25
years.”
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Once developed, the technology will be implemented
and tested by experts at the Environment Agency and
the University of Sheffield on the River Wharfe in
Yorkshire, home to England’s first inland designated
bathing site at Ilkley, which has faced water quality
challenges linked to sewage and runoff.

By giving regulators and industry the means to
trace pollution to its source, this Brighton-led
collaboration could play a critical role transforming
the robustness of UK water management and
ensuring safer rivers for recreation and drinking
water for the entire population.

The tool will be developed together with partners
from the University of Bath and University of
Sheffield, working alongside the Environment
Agency and other regional water service providers.

Dr Sarah Purnell
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Widespread Disruption Causing

Delay... Or Is It?

by David Waddle, DipICArb FCIOB FAPM MCIArb AMICE

Introduction

Many of us in the world of construction are aware of
the term ‘disruption’ but what does it actually mean?
In the UK, the SCL Protocol' describes disruption
as “a disturbance, hinderance or interruption to a
Contractor’s normal working methods, resulting in
lower efliciency.”

And in the United States, the AACEI Recommended
Practice note provides alist of some common types of
disruption that can be experienced on engineering
and construction projects®. These include:

+  Absenteeism

«  Acceleration

«  Adverse weather

+ Availability of skilled labour

- Changes and rework

- Competition for trade labour

«  Labour turnover

- Crowding / stacking of trades

+  Defective work

+  Dilution of supervision

«  Excessive overtime

«  Failure to coordinate trade contractors
- Fatigue

- Labour relations

+ Learning curve

+  Materials and equipment shortages
- Overmanning

+ Poor morale

- Out of sequence working

«  Site or work area restrictions

«  Site conditions

+ Untimely approvals or responses

This is by no means an exhaustive list and I am sure
that you will be able to come up with several more.

Is there disruption to the works?

In 2023, a survey in the United States found that 45%
of contractors experienced a decline in productivity®.
The survey found that some of the top causes of
productivity issues included poor planning and
communication, poor site logistics management,

poor quality drawings and specifications and change
) 8
order inefliciencies.

To be able to consider and quantify the effects of
disruption it is necessary to first determine that
disruption has in fact taken place or that the project
is currently being disrupted.

Spotting disruption is easy, right?

Well maybe not so easy. The clue to disruption
lies in those last four words of the SCLs definition:
“resulting in lower efficiency” — that is to say, lower
productivity.

When carrying out its regular progress update,
a contractor might find that it is on programme —
there is no delay, and no disruption - so all is good
with the world. Well, that may not be strictly correct.

Consider this. Whatif the contractor had planned to
install 100m of pipework per week and the progress
update showed that it had in fact installed 100m of
pipework per week. Traditionally that would be the
end of the story. However, what if the planned work
was to be carried out using a single two-person team
but instead, two teams actually completed the work
— a total of four people not two?

In this situation, the planned production was
achieved but productivity was not.

What is often not appreciated across the industry
is the subtle difference between production and
productivity. Production is a measurement of output
whereas productivity measures the labour hours
required to achieve a unit of output.

How do we value disruption?

There are several ways of assessing disruption. The
SCL Protocol provides a summary table of the more
common methods of measuring disruption®.

It describes the productivity-based methods as being
the preferred methods and they are listed in order
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Productivity-based methods Cost-based methods

1. Project-specific studies: L. Estimated v incurred labour

(a) Measured mile analysis 2. Estimated v used cost

(b) Earned value analysis

(c) Programme analysis

(d) Work or trade sampling

(e) System dynamics modelling

2. Project-comparison studies

3. Industry studies
-

of preference. The cost-based are considered to
be the least robust and are mostly used when lost
productivity cannot be reliably calculated.

The cost-based methods generally rely upon
comparing actual costs and estimated costs.

Of the productivity-based methods, probably the
measured mile is one that is most talked about.
A reason for this is perhaps that it is very easy to
understand. It requires the analyst to compare
actual production during an undisrupted period
of work to the production rate achieved during a
disrupted period.

The measured mile is very good, however, as with
most methods, it does have its limitations. A
limitation which is often discussed is that it requires
the analyst to “find’ a piece of the same or similar
work that has not been disrupted. Having done that
— and this is not as easy as it sounds by the way -
the undisrupted period must be over a reasonable
length of time to confidently determine a trend.

Another problem might be the identification of
disruption taking place. In my pipework installation
example, the measured mile would show that
production is being achieved therefore there is no
disruption - it does not automatically identify lower
productivity.

A better option, particularly during the ‘live’ works
might be an Earned Value calculation.

What is Earned Value?

Earned value (generally referred to as Earned
Value Analysis ‘EVA’ or Earned Value Management
‘EVM’) is a technique used in project management
to measure performance of a project.

The analysis combines project budget and the
programme to determine the value of work that has
been completed to date. It can be applied across the
entire project, specific sections of work or selected
activities.

A simplified EV equation is:
EV = % of work completed x budget

The EV method compares ‘earned’ hours (derived
from the budget) with actual hours to complete
the work (EVA). The difference is then used to
determine any productivity loss and the productivity
(or performance) factor (‘PI”).

Using the earthworks example:

- The contractor budgeted that it would take 144
machine (CAT637) hours to move 15,000m3 of
material to the stockpile. This is the Earned
Value for this work.

+ 172 machine hours have been recorded to date,
then the EV method estimates that 50% of the
work has (or should have been) completed.

- Ifthe contractor has actually spent 243 machine
hours to complete the work, then 99 machine
hours measured as lost productivity (144hrs —
243hrs = -99hrs).

- The productivity factor is calculated by dividing
the earned hours by the actual hours:

~ 144 /243 =0.59

This is a 41% loss in productivity.

If the contractor is able to carry out these
calculations early enough in the programme, it has
the opportunity to make informed decisions with
regard to improving the productivity factor, this is
Earned Value Management.

AN EARTHWORKS PROJECT

PLANNED
Location of stockpile area is S00m from the cut

Plant:

2 x Cal 637 scrapers

1 x Push CAT

Cycle time 15 minutes per load

Cutput 4 loads,/ hour

Caleulation:

15,000m?/25m? load = 400 loads

400 loads /2 machines = 300 loads each
300 loads/ 4 = 75 hours/machine

75 hours/8 hour shift = 9 days

2 machines for 9 working days

ACTUAL

The employer cannot provide the intended stockpile areq, the new area is 1000m from the cut.
The new cycle fime is 25 minutes per load

Qutputis 2.4 loads/hour

Revised calculation
300 loads/ 2.4 = 125 hours/machine
125 hours/'8 hour shift = 15.6 days

2 machines for 15.6 working days

HOWEVER
What if the earthworks foreman decided to add a 3rd CAT 637 and extended the working day from
8 hours to 9 hours?

Revised caleulation

400 loads,/3 machines = 200 loods each
200 loads/2.4 = 83 hours/machine

83 hours/9 hour shift = 9 working days

3 machines for 9 working days

In this scenario, the planned production was te excavate 15000m3 in 9 working days and the actual

production shawed that the material was in fact excavated in 9 working days. The updated
programme shows that no time is lost - there is no delay.

Hewaever, productivity is reduced from 4 loads/hour to 2.4 loads/hour.
But production was maintained and so would most likely go unnoticed when progress is recorded.
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Establish causation?

Having determined there has been a loss of
productivity — and therefore higher costs — the
next step is to establish the cause of the loss. In the
carthworks example, the cause was the change of
the stockpile location. The Employer was to provide
an area of land for the stockpile but once the project
commenced the location was not available and an
alternative was provided.

This is quite straightforward but, what il the
contractor’s planned outputs and resulting budget
was over ambitious in the first place?

What if the contractor always required 3 machines
to carry out the work but only based its tender on 2
machines?

I expect many of you will have been in a tender
finalisation meeting where the director ‘requests’
that time, money or both are ‘stripped’ out of the
‘realistic’ tender programme and sum to win the
work! Tknow I have!

It may be that the Employer change did cause a loss
of productivity, but this was further exacerbated by
the contractor’s own culpable performance.

Performance Analysis

What I have described so far is about recognising
issues with productivity to help in recovering
additional costs where it is appropriate to do so and
assuch, itis often carried out after the event — indeed
it is often an afterthought and only recognised
once the contractor realises it has lost money on
the project. However, performance analysis is also
a helpful and transparent tool to help manage and
deliver the project.

When the project programme is updated, it is
normal to record current progress (% complete) up
to the date of updating. The programme is then
rescheduled, and the completion date is forecast.
This approach - which is common practice — assumes
the remaining work will be completed within the
planned remaining durations.

However, a question to be asked is how long did it
take to achieve the current work completed?
For example:

Activity 1 has a duration of 20 working days
(diagram 1).

After 4 weeks, the programme is updated, and a
measure of the work shows that 50% of the Activity
1 — which started on 06 May - has been completed
(diagram 2).

Below, diagram 1

4 2025
Li N Start Finish Durati Percent May ‘ TS :
ine ame ar Inisl urarnon comp|ete 5 2,19 26 2 9 6 23 30 7
1 2 | 3 | 4 5 6 | 7 | 8 I
1 |Activity 1 06/05/2025| 03/06/2025 20d 1—‘ w
! !
[ |
2 |Activity 2 04/06/2025| 01/07/2025 20d 2 —
3 |Completion Date 02/07/2025| 02/07/2025 w 2 ‘
—3—)
Below, diagram 2
4 2025 N
Percent M ] i
Lline Name Start Finish Duration R L R e T e FRE N a7
comp|efe : 1 : 2 : 3 : 4 5 : 3 : 7 : 8 9 : 10 11
1 | Activity 1 06,/05/2025 A| 13/06/2025 20d 50.00 1- -
2 | Activity 2 16/06/2025| 11/07/2025 20d 2 —
1
3 | Completion Date 14/07/2025| 14/07/2025 XY

The forecast effect is Activity 1 will finish on 13 June,
and the project will be completed 2 weeks late. Below, diagram 3
However, a closer look at the critical driving activity s A
tells us that the contractor has taken 18 working days
to achieve 50% of the work which was planned to
take 10 working days.

Ifwe compare the actual productivity to the planned,
we can better visualise the performance achieved
for Activity 1 (diagram 3).

Using the average productivity rates to date we can

forecast the finish date for Activity 1, which in this S g
example is 30 June (diagram 4).
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However, the performance achieved line shows an
improvement in the week immediately before the
update. If this improved rate continues, the forecast
finish date for Activity I'is 20 June (diagram 5).

I am not saying the programme update is obsolete,
far from it, it is the programme that identifies the
starting point for the analysis.

Activity lin this example is a driving critical activity,
therefore any delay to it has a direct equal effect on
the completion date for the whole project. Having
the performance data available and presented in a
simple format such as these graphs, the project team
is better equipped to make informed decisions and
potentially, take corrective actions.

Why is productivity down? Do we continue as we
are? Was the improvement a blip? Can we improve
and mitigate?

Back in my time as a project planner I was lucky
enough to be site based full-time. This made it
easy for me to actively monitor the programme
and the performance. I realise in today’s world,
having a full-time planner may be a luxury that the
contractor cannot afford in terms of cost or simple
availability. But that does not prevent the site team
from carrying out the performance monitoring. It
does not need to have a full-blown EVA technology
system; a simple Excel spreadsheet (or even pen
and paper) will also do the trick. It is more about
recognising the problem and doing something
about it.

A final thought

I would suggest to anyone reading this article that
having reached its end, it might be a good time for
some inward review. Ask yourself and your team: if
you were now tasked to prepare a disruption claim:
could you? Are the records of a suitable level of
detail? Indeed, stepping back a little further: do the
records even exist?

And if you're on a live project that is currently on
programme, is your productivity what it should be
or is there a large bill looming for increased labour
costs?

David Waddle DiplCArb FCIOB FAPM MCIArb
AMICE is a Regional Director and Construction
Expert Witness with Rimkus Consulting. David has
more than 40 years civil and building experience
working on major UK projects both as a site-based
planner and project manager, and as a delay and
construction management consultant.

david.waddle@rimkus.com
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Iraud or forbidden tactics:
between a rock and a hard place

by Gary Orritt, Legal Director

The Commercial Court was recently presented with
a unique question: What should the Court do when
someone with an apparently strong and substantial,
perhaps unanswerable, claim in fraud seeks
summary judgment in light of illicit knowledge
obtained by unethical means?

In other words, should a claimant be allowed to rely
on knowledge and evidence that came into their
hands via unethical channels? If not, what should
the Court’s response be bearing in mind that a
defendant with an objectively weak defence might
be absolved of the underlying fraud?

These were some of the tricky questions facing
Stephen Houseman KC, sitting as a Deputy Judge in
the High Court in Ricardo Benjamin Salinas Pliego &
Anor v Astor Asset Management 3 Limited & Ors [2025]
EWHC 2968 (Comm).

Mr Houseman KC decided that it would not be
appropriate and proportionate to strike out or stay
the underlying action in light of the claimants’
abusive conduct, at least at this stage. However, it
is likely that the claimants will pay the costs of the
hearing on the indemnity basis, as an appropriate
sanction.

As a reflection of the importance of the issues at
hand, the judge has already granted permission to
appeal and cross-appeal. If the case continues, it
seems destined for the Supreme Court.

Brief background facts

A solicitor acting for the defendant was deceived
into meeting a private investigator in the beliefl
that he was pitching for a new client represented by
them. Across nine hours of meetings, the solicitor,
referred to as ‘X', was coerced by apparently skilful
intelligence techniques to divulge information
and offer insights into the perceived strengths and

weaknesses of his client’s strategic position in the
proceedings, including relating to settlement.

These meetings, arranged by a third party
organisation with apparent links to the claimants,
were secretly filmed and recorded. Those video and
audio recordings were provided to the claimants
who then deployed the information when applying
for summary judgment.

The underlying case relates to an allegedly
fraudulent scheme to expropriate shares. Mr Sklarov
(a defendant) was said to be the main financial
beneficiary of this scheme. In a previous hearing,
when continuing Worldwide Ireezing Orders,
Calver J considered there to be a “strongly arguable”
case that the claimants’ deceit claim would succeed.
An application to commit Mr Sklarov for contempt
is pending. There are other pleaded claims in
contract, conspiracy, breach of trust or fiduciary
duty, dishonest assistance and knowing receipt.

The applications before Mr Houseman KC at the
most recent hearing were:

An application by the claimants seeking
summary judgment on the liability elements of
their pleaded claims in deceit and contract.

A cross-application by certain defendants to

strike out or stay the action for abuse of process
and / or a risk of an unfair trial.

The significance of the underlying claim
in fraud

There is some significance to the underlying case
being one of fraud.

The civil litigation system is supposed to ensure
that a defendant who is responsible for “serious
wrongdoing, such as fraud” is held accountable. I'raud
is famously said to “unravel all”. A defendant should
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not necessarily be let off the hook to enjoy the
benefit of his own misdeeds, purely on the basis that
the other side has also acted reprehensibly.

That reasoning seems to have influenced the Court’s
decision not to strike out the claim. Striking out
or staying the entire claim was considered to be
disproportionate in circumstances where there is
a decent prospect of the claimants succeeding on
their deceit claim at trial.

The judge emphasised that “there is a distinct policy
in favour of exposing and remedying serious wrongdoing
such as fraud.”

The culpability of the solicitor

It is clear that X should not have divulged the
information that he did about his client’s case.
Solicitors are under a strict duty of confidentiality to
their clients, regardless of the circumstances.

However, the Court had some sympathy with the
way in which information was extracted from X. Mr
Houseman KC described how X was “skilfully and
lenaciously” steered into discussing various aspects
of the litigation and settlement strategy of his
clients. The questioning was “designed to pressure the
interviewee into privileged and confidential territory.”

The claimants argued that there ought to have been
a “nil return” from the questioning if X had complied
with his professional obligations. However, the
intention behind that submission was directed at
the claimants’ assuming no responsibility for the
investigator’s actions. This was firmly rejected. The
Judge did not accept that X “would have provided the
same information to a genuine potential new client”.

The claimants’ conduct

The Court’s ire was largely directed at the claimants.

First, the Court considered it noteworthy that the
process leading to the extraction of information
remained “opaque”, and that the claimants had failed
to deny the extent of their own role in targeting X to
extract sensitive intelligence from him. The Court
was “lefl with the distinct impression that [the claimants
were| choosing to hide details”.

Second, there was no evidence to suggest that the
claimants were “shocked or surprised” to receive the
fruits of the covert operation. On the contrary, they
sought to make use of the illicit knowledge in their
summary judgment application, which the Judge
said “compounded” the abuse.

Although the conduct was not found to be unlawful,
it was unethical. The Court was damning about
the behaviour and considered it to be an abuse of
process:

€€ It was something that should not happen and il
cannot be countenanced by the Court. The use of
unethical methods to target an adversary’s solicitor
in the hope of extracting sensitive information or
insights from them is anathema to the norms and
values of civil litigation. 1t is cheating the system with
a view to undermining the level playing field which
the Court strives to maintain between opposing
parties. It offends justice.”

The Judge’s decision

The Judge confirmed that “the categories of abuse
are not closed”. Although CPR r. 3.4(2)(b) focuses
on abuse relating to statements of case, the
interpretation of the rule was much broader so as to
cover the circumstances of this case. The Judge was
robust in his criticism of the claimants. The conduct
was described as “abnormal and abusive”. His striking
conclusion was that they had “engaged in unethical
behaviour with a view to obtaining an unfair litigation
advantage”, so had “brought [the consequences] upon
themselves™.

Despite that, rather than striking out the claim,
the Court considered that a more proportionate
response would be to strike out the claimant’s
summary judgment application, and (absent
compelling argument) for there to be an adverse
costs order (likely on the indemnity basis).

It is perhaps surprising that strike out was not the
outcome given the seriousness of the conduct. The
Judge alluded to this in one of his closing remarks,
saying that he was concerned that he had been too
lenient on the claimants. In any event, this was one
of the reasons why an appellate court would be
interested in the issues raised by this case.

Separate to any appeal, there will be an additional
‘Information Review Hearing” to decide the
evidential status of the illicit information.

Comment

If proceedings continue, this will be a difficult claim
for the parties, and for the Court to manage. It is
unclear how there can be a fair trial. The claimants
cannot have their illicit knowledge erased or
reversed. As Judge Houseman KC said “there is no way
of policing its invidious or invisible influence upon their
litigation or settlement strategy day in day out.”

The claimants’ tactics were clearly inadvisable, but
they seem all the more unusual given the apparent
strength of their case.

The unusual circumstances of this case shine a light
on nefarious practices that some litigants will deploy
in order to gain an advantage in litigation. The
Court acknowledged that, whereas there are clear
procedural rules in place to remedy inadvertent
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disclosures of privileged information, there is no
such regime for “deliberate acquisition of another party’s
privileged material”.

This decision is important for litigants, and
professional representatives (as well as to private
investigators). It serves as a reminder to solicitors
about the sanctity of client confidentiality and
privilege. There are no circumstances that warrant
disclosing the litigation and settlement strategy to
anyone outside of the client team.

The Court was keen to emphasise that underhand
practices will not be tolerated in the English courts.
When addressing the spectre of strike out, the Judge
was keen to focus on the need “to protect the court’s
process”, and to apply a “deterrent factor to help ensure
compliance by others in future”. However, it is clear
from the opening line of the judgment, namely
that the Judge had a “difficult choice” that a careful
balancing act was required. The Court recognised
that strike out is “a draconian measure”, and one of
“last resort”. It will be slow to let allegations of fraud

h

go unchallenged.

RAHMAN RAVELLI
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Birth injuries and expert evidence

by Elizabeth-Anne Gumbel KC

OA] By His Mother and Litigation Friend CFT v
Dorset County Hospitals NHS Foundation Trust

[2025] EWHC 8345

This is the third birth damage case in just over 3 years
in which Mr Justice Ritchie has been the trial Judge.
The other two being CNZ (Suing By Her Father and
Litigation Friend MNZ) v Royal Bath Hospitals NHS
Foundation Trust, The Secretary of State for Health
and Social Care [2023] EWHC 19 (KB) and CDE
(Suing by her mother and litigation friend MNZ)
v Surrey and Sussex Healthcare NHS Trust [2022]
EWHC 2590 (KB). Ritchie | has therefore heard
and/or assessed evidence from many of the most
well known and well respected experts in this area
including:
Obstetrics:

Mr Derek Tuffnell [in CDE and CNZ]

Miss Leonce [in CDE]

Mr Paddy Forbes [in CNZ]

Mr Gerald Mason [in OAJ]

Professor Neil Thornton [in OAJ]

Midwifery:

- Miss Angela Helleur [in CDE]
Miss Janet Edwards [in CDE]
Ms Dawn Johnson [read in CNZ]
Ms Kaye Wilson [ read in CNZ]
Ms Jean McConvelle [in OA]]
Ms Susan Brydon [in OAJ]

Neonatology:
Professor Mitchell [in CDE]
Doctor Jane Hawdon [in CDE]
Doctor Peter Dear [in CNZ]
Doctor Fox [in CNZ]
Doctor Gary Hartnoll [ in OAJ]
Doctor Janet Renniw [in OAJ]

Neuroradiology:
Doctor Marcus Likeman [read in CDE, CNZ and
0AJ]
Doctor Craven [read in CNZ|
Doctor Neil Stoodley [read in OA]J]

Paediatric Neurology:
Doctor Lewis Rosenbloom [in CNZ]
Doctor Richard Newton [in CNZ]
Doctor Shakti Agrawal [in OAJ]
Doctor Neil Thomas [in OAJ]

Review of these cases gives good insight as to how
one Judge has assessed the evidence of these well-

known experts.

The case of OAJ concerned a Claimant who was
aged 14 years at trial and who suffered severe brain
damage around the time of his birth. It was not in
dispute that the Claimant had suffered an acute
profound hypoxic ischaemic insult and possibly also
chronic partial hypoxic ischaemia. The Claimant’s
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mother was admitted to hospital by ambulance at
0010 on 1 September 2011 and the Claimant was
born by caesarean section at 1019 on 2 September
2011. Apgar scores were 5 @ 1 minute; 7 @ 5 minutes
and 6 @ 10 minutes. The arterial cord pH was 7.01
and the venous cord pH 7.08. Before admission
to hospital the Claimant’s mother had had a
spontaneous rupture of membranes and described
some heavy blood loss when phoning the midwifery
unit. On admission minimal blood loss was noted on
the Claimant’s mother’s pads.

The issues in the case related to the standard of
midwifery care after admission to hospital and
the level of obstetric intervention on the following
morning. The main issue was to determine when
the insult causing brain damage had occurred as
unusually the Claimant’s condition at birth was not
easily reconcilable with a severe insult just before
delivery.

The Judge found there was no breach of duty in
the care by the midwives in not asking for obstetric
assessment after the mother’s admission to hospital.
He stated:

€€ [ was greatly assisted by both midwifery experts who
were of high professionalism and focus. Their opinions
were also logical, from their points of view. However,
Ms McConville mistakenly wrote that there was
continuing fresh bloodstained liquor on admission.
I find that there was no “fresh” BSL, only BSL. In
her report, she considered that the maternal report
of heavy bleeding at home was enough to mandate
medical referral despite: (1) what M had said to the
paramedics ("some bright red watery blood”); and
(2) all the examinations and assessments of M and
C being reassuringly normal; and (3) the difficulty for
any mother in estimating blood volume in liquor in
a toilet after SROM. I consider that Ms McConville
stretched the meaning of the extracts from the text
books which she relied upon a little further than they
actually went. Not one of the texts stated that medical
referral was mandated where SROM and BSL have
arisen, against a background in which all of the
examinations, signs and the CTG are normal, just
because a mother had reported a heavy bleed at home.
Ms Brydon advised that the reason for doing all the
examinations and assessmenls was to determine
whether M or C was at risk of having suffered an
APH at home and the resulls did not support APH.
Instead, the resulls supported SROM (which was
confirmed on speculum examination) and BSL,
which was common with SROM.”

And

€€ Overall, once Ms McConville had shifted her opinion
in cross examination, I consider that the difference
in opinions belween the experls represented a
reasonable range of opinions for midwives in praclice
in 2011. Thus, where Ms Brydon advises that midwife
Coliandris was not negligent for failing to refer M

on lo a registrar after admission, I consider that a
reasonable body of midwives would have acted as
midwife Coliandris did, so she was not in breach. I
should make clear that in my judgment, Ms Brydon’s
opinion at least represents that of a small but
reasonable body of the profession and more probably
represents the standard of care of the majority in
2011, because it was more logical and better matched
the advice in Myles Midwives 15th ed (2009) at pages
336-337. Having carried out every proper assessment
and examination, having noted that all the signs
came back normal for both M and C, in the context
of mere BSL on the maternal pad and taking into
account the great difficulty for mothers accurately to
assess the amount of blood loss in a toilet after SROM,
Jurthermore taking into account the paramedics’ note
of what M told them (some bright red watery blood),
referral to a registrar at 00.50 am was not mandated
and might, quite rightly, have led to a raised obstetric
registrar’s eyebrows.”

And

€€ As for the actions of the morning midwives, midwife
Rogers was involved in the call for obstetric review
via her coordinator, Ms Hall, very soon after 08.35
am and that is what the midwifery experts both agree
she should have done, so I consider that she was not
in breach of her duty of care.”

The Judge criticised both expert obstetricians for
commenting on the standard of midwifery care.

€€ Mr Mason went outside his Jield of expertise when
advising the Court that midwife Coliandris breached
her duty of care because she should have referred M lo
obstelricians and should have identified the source of
the bleeding, soon after admission. That was for the
midwifery experts. In any event, Mr Mason altered
his opinion on referral to an obstetrician from a
blanket mandation, due to M’s self-report over the
telephone, to a requirement only if there was evidence
of significant blood loss as opposed to SROM with
BSL. Professor Thornton made a serious error in his
report and in the joint report when he overlooked the
fresh blood seen by the midwife at 08.35 am and the
report by M of fresh blood in the loilel in the same
nole. He also strayed oulside his field lo comment on
midwifery practice. In relation lo the allegations of
breach relating to midwifery practice, I prefer lo rely
on the midwifery evidence and I have done so above.”

The Judge found there was however a breach of duty
by the obstetrician at 0848. The Judge was critical of
the Defendant’s obstetric expert and his analysis of
this and stated:

€€ Both experts criticised Mr Siddig’s diagnosis made at
08.48 am, of a local source for the bleeding. The most
unimpressive part of Professor Thornton’s joint report
was his advice on the events at 0848 am. Despite
Mr Mason pointing out lo him that there had been
“fresh bleeding” he ignored that and wrote: “ There
was no indication to undertake a caesarean at 0848
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... There were no symptoms and signs of evolving
abruption... it was only at 09.05 hours when the
PG was inserted that there was vaginal bleeding” .
I do not know whether these experts actually had a
discussion or just exchanged draft written comments,
but this disconnect shows how one expert can mislead
himself by overlooking a key entry in the clinical
noles, despite it being referred to by the other expert.
Professor Thornton accepted that, by 09.25 am, the
decision to do a CS was necessary due to the visualised
blood. As for the need for continuous CTG after that
decision, Mr Mason advised it was necessary but
Professor Thornton completely avoided answering the
question of whether it should have been reconnected.”

€€ When challenged on his opinion about 08.48 am,

he accepted that he had overlooked the entry at
08.35 am stating fresh blood on M’s pad and flushed
away in the toilet. He accepted that her account was
consistent with a significant fresh bleed in hospital. I
was unimpressed by his answers about the decisions
made by Mr Siddig at 08.48 am. He criticised Mr
Siddig for diagnosing a local cause for bleeding
without examination, but would not accept that the
08.35 am note of fresh blood on the pad and down the
loilet was “significant” enough to mandate immediate
examination and a CS. He accepted that the daytime
CTG was very unusual due to the spikey baseline
variability and the baseline rising steadily from 105
to 160 bpm and the decelerations.”

The Judge summarised his findings in respect of
breach of duty by the obstetrician as follows:

€C As for the obstetric management at 0848 am, I

accept the evidence of both expert obstetricians that
My Siddig was in breach of his duty of care when
diagnosing a local cause for the bleeding. He did not
even Iy lo visualise the suspect ectropian. I also find
that he negligently overlooked the nole, made a mere
13 minutes before his ward round, setting out that
Jresh blood was seen on M’s pad and M’s report that
she saw fresh blood in the toilet. I find that Mr Siddig
should have examined M al that time and would
probably have seen fresh blood in her vagina. That,
combined with the odd trace, starling with a low
baseline of 105 bpm (normal 110-160 bpm), the spikey
variability and the lack of any accelerations, should

Agrawal had postulated that the insult occurred
between 0944 and 1009 with 10 minutes recovery
before delivery at 1019 and that this would explain
why the Claimant was not in a worse condition at
delivery. However the Judge found:

€€ Attractively argued though Doctor Agrawal’s theory
was, there were various fault lines within it. Firstly,
the sheep experiments did not support the level of
recovery in C’s levels of acidosis, from a very severe
brain injury, to his condition at birth, in a mere 3-10
minules (or indeed the 14 minutes maximum which 1
calculated above). I do place a little weight on those
because they are the only review papers available and
they were not criticised for their methodology, only for
having small samples. Secondly, the other experts did
not accept that recovery in that very short space of time
was likely from their clinical experience. Thirdly, the
08.30 am CTG started with a baseline at 105 bpm,
which is below normal, leading slowly up to 140-160
bpm. I accept Mr Mason’s evidence that this might
indicate a post injury recovery process. Fourthly, the
Agrawal hypothesis rests on cord compression and
so on M staying still for 25 minules causing that
compression. But, on his theory, this stillness was
happening at a time whilst she was being prepared
Jor theatre, then transported from her room to theatre,
then being consented and prepared for the spinal
anaesthetic. The entry in midwife Rogers’ notes on the
start of the operation was: “knife to skin 10-”, in which
case she must have had the spinal before then and
been bent over for the needle insertion. That would
have involved quite substantial body movement,
potentially interrupting any cord compression.
Whereas the nighttime compression would probably
have occurred when M was asleep. Fifthly, I consider
that Janet Rennie’s approach was thoughtful and
analytical. 1 prefer her evidence to that of Doctor
Agrawal on the timing of the hypoxic insult. I also
prefer the evidence of Mr Mason and Doctor Thomas
on the timing of the insult.”

and

€€ Forthe above reasons, I find that C suffered an APHI,
lasting 20-25 minutes, before 08.30 am and probably
at the later end of the period 05.15 — 07.50 am. It

have led to a decision for a CS. I accept Mr Mason’s
opinion that, al that time, the working diagnosis \
should have been a suspected PA. As a result, I -

find that a CS was mandated. Professor Thornton
never really addressed the whole of the facts at this
timepoint and carelessly ignoved the fresh bleed report
at 08.35 am so I do not find his opinion helpful on

d

this timepoint.” t
However whilst the Claimant was able to establish —
breach of duty at 0848 the claim failed as the
Claimant could not establish the insult would have \ ‘
been avoided by earlier delivery after 0848. Dr - - =
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probably ended at or just before 07.50 am, because
midwife Rogers went to see M then, took her vital
signs and BSL was seen dribbling, so M may well
have moved her body during that time. There might
have been some preceding CPHI, but on balance
I prefer the expert evidence stating that there was
a unitary cause: APHI. A lot of brain injury was
caused during the APHI insult and I consider it likely
that C’s arterial cord gas pH probably reduced to 6.6-
6.8 as Doctor Thomas postulated. After the APHI
there would then have been a period of re-oxygenation
and resuscitation for C in utero until birth, lasting
perhaps 2-3 hours. Then, C was born with improved
but still acidotic cord pH readings. Roughly 4-6 hours
after the end of the APHI insult (perhaps very roughly
between 11.50 am and 13.50 pm) the usual secondary
period of cellular damage probably arose.

None of the experts, other than Doctor Agrawal,
whose evidence on timing I have rejected, advised
that there was any or any continuing hypoxia after
08.30 am if the main injury had occurred earlier.
Instead, they advised the C was being resuscitated
in utero. I find that there was no continuing hypoxia
after 08.30 am.”

And

€C [ find that C’s severe brain injury was caused
silently and tragically in the night, between 05.15
and 07.50 am, probably ending at or close to 07.50
am. It was caused by APHI. It was caused by a
reversible mechanism. This was probably due to cord
compression. This was not anyone’s fault. It was not
the midwives’ fault and it was not M’s fault. No one
was to blame. By the start of the daytime CTG, at
08.30 am, the damage was either done or the course
was sel for the full damage to emerge over time in
the usual 3 phase manner. Therefore, the breaches
at 0848 am and thereafter and those after 0940
am made no difference to the outcome and made no
contribution lo it. The primary damage had been
caused, although the normal further sequelae of
APHI arose thereafter and further consequential
damage would arise hours later.”

This was an unusual and difficult case involving
birth damage over 14 years ago. The main problem
for the Claimant was to reconcile the Apgar scores
and relatively mild acidosis at birth and lack of
bradycardia just before delivery with a very severe
acute profound hypoxicischaemic injury. By contrast
in the case of LMN v Swansea Bay University Health
Board [2025] EWHC 3402, where it was accepted the
acute event occurred during a 17 minute delivery of
an impacted baby the position was:

€C The claimant was delivered by Mr Mukherjee at
20.34. The claimant was noted to be floppy, his
Apgar scores (a measure of the need for resuscitation)
were 4 (at 1 minute of age), 4 (at 5 minutes) and 5 (at
10 minutes). He was ventilated and then intubated.
His cord gases were recorded as pH 6.86 arterial and

pH 7.01 venous. He took his first spontaneous breath
at 6 minutes of age.

The total period of acute near total asphyxial insult
was about 13 minutes and the period of damaging
asphyxia was of approximately two to three minutes
in duration. The notes of the anaesthetist recorded
that it had been a difficult procedure but that the baby
had recovered less than one minute after delivery.
It is said that the claimant would not have suffered
any brain damage or neurological injury had he been
delivered by 20:31 or 20:32.”

Ultimately in the OAJ case the Judge found the
insult must have occurred a few hours earlier and
although the mother was in hospital at the time the
Claimant could not establish that this injury could
or should have been avoided. The breaches of duty
that could be established all post dated the timing
of the injury.

This article was originally published on 1 Crown
Office Row’s Quarterly Medical Law Review.
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Nurseries and sateguarding

by Sophie Shulman

The NSPCC defines child sexual abuse as any act
that forces, tricks, or manipulates a child or young
person into sexual activity. In the UK, the legal age
of consent is 16, meaning children cannot legally
consent to sexual acts. Any sexual activity involving
a child is therefore a serious criminal offence.

In 2025 a number of convictions of nursery workers
show how challenging it can be to ensure the safety
of children in nursery care even when the nursery
has in place safeguarding policies and procedures,
undertakes the necessary DBS checks and trains
its staff. They show the importance of constant
vigilance and proactive management.

The case highlighted below is an example of
how in any setting involving the care of children
safeguarding must be a live consideration at all times
and in all activities undertaken. This case serves as a
clear reminder that safeguarding is not just a moral
obligation, but a legal necessity. Institutions must
implement comprehensive measures, including
enhanced vetting and DBS checks, safeguarding
reporting protocols and mandatory staff training on
child protection to ensure the safety and wellbeing
of every child in their care.

Vincent Chan, 45, worked at a North London
nursery between 2017 and 2024. During this period,
Chan committed multiple sexual offences against
children. He pleaded guilty to 26 offences, including
five counts of sexual assault by penetration, four
counts of sexual assault by touching, eleven
counts of taking indecent photographs or pseudo-
photographs of a child, and six counts of making
indecent photographs or pseudo-photographs
of a child. The offences included images across
categories A, B, and C, with Category A depicting
the most severe abuse.

Concerns were first raised when a staff member
reported that Chan had filmed a child falling asleep
and shared the video for “comedic purposes”. This
led to a Metropolitan Police investigation, which was
described as one of its most harrowing and complex
child sexual abuse cases.

Chan was arrested in June 2024 with officers
seizing 25 devices from his home and three from
the nursery. He was released on bail but dismissed
immediately. Forensic analysis completed in July
2025 revealed substantial evidence of contact sexual
offences and indecent images. Chan was re-arrested
in September 2025 when police seized an additional
26 devices from his home and 15 from the nursery.
Sentencing is scheduled for 23 January 2026 at Wood
Green Crown Court. The nursery has since closed.

Police have identified four child victims and the
NSPCC has launched a helpline for the 700 families
whose children attended the nursery during Chan’s
employment. The nursery owner has commissioned
an external safeguarding review, acknowledging
that Chan was able to commit these crimes despite
existing measures.
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he completed a Diploma in Law at the College of Law in Birmingham.

Mr Dawson has over 21 years of medico legal report writing and expert
witness work and has completed over 1950 reports, He has completed
numerous Fitness to Practise reports for the General Medical Council.

He is the author of the ABC of Urology, now in its 3rd edition, and also co-edited the Evidence
for Urology which won first prize in the urology section of the BMA Medical Book Competition
in 2005.

Mr Dawson is happy to accept instructions for personal injury, clinical negligence and
condition and prognosis reports.

M: 07711 584939
E: expertwitness @chrisdawson.org.uk

Fitzwilliam Hospital, Milton Way, South Bretton,

Peterborough PE3 9AQ i ﬂ',.'
can sR0c .

www.chrisdawson.org.uk
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Police Custody

From initial arrest to bail

Expert Witness Services.

Deaths or Injuries in Police Custody
PACE & College of Policing Compliance

Experienced in Coroner, Civil, Criminal, Misconduct Cases and Public Inquiries.
Engaged by legal teams representing custody sergeants, detainees, The Crown.

Involvement with custody cases from:
England, Scotland, Wales, Northern Ireland, Republic of Ireland, Isle of Man.

Engaged by the Police Ombudsman of Northern Ireland and
The Independent Office for Police Conduct (previously IPCC).

Registered with the National Crime Agency.
Joanne Caffrey

Mobile: 0752 8800720
Email: joanne_Caffrey@sky.com

Trusted Expert Witnesses in Health,
Safety, Environmental and Security

For over thirty years Hastam have been involved in numerous cases as expert witnesses, including
contributing to high profile investigations such as the Buncefield oil depot explosion and the
Potters Bar rail crash. More recently we have specialised in a range of industry sectors, and health
and safety topics engaged by both prosecutions and defences, and also in civil cases. A
particular specialism is acting for both prosecution and defence in LOCAL AUTHORITY cases.

Our team brings profound knowledge of UK HSE legislation, regulatory compliance, and
management systems across a broad spectrum of industries and topics.

Several of our experts have been directly involved in developing the official guidance and
standards that organisations rely on to meet their legal requirements and apply the principle of
reasonable practicability.

Our approach is based upon the most up to date knowledge and research. We recognise that
investigating incidents and acting as an Expert Witness is a profoundly challenging and
demanding task but we never forget our key role is to help companies manage safety effectively
to minimise the pain and suffering caused by injuries and ill health at work.

At Hastam, we are committed to delivering independent, evidence-based expertise, applied with
precision, thoroughness, and integrity in every case. That is why solicitors and barristers return to
us time and time again.

Please contact Liz Shuttleworth if you would like to know more about
our many expert witness experiences.

78 Loughborough Road, Quomn, Loughborough, LE12 8DX

Tel: 01509 410380 | Email: expert@hastam.co.uk | Web: www.hastam.co.uk
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When fresh evidence isn’t enough:
Understanding the threshold
for age assessment reviews

by Sarah Erwin-fones, Partner & Miya Watson, Paralegal at Browne Jacobson

We don’t celebrate good practice enough. Here we
do, and we shall explain why. In age-dispute cases,
individuals often submit supporting evidence
including identity documents, court records,
and witness statements from family, friends, or
professionals.

R(F) v Manchester City Council [2019] EWHC 2998
(Admin)'  demonstrates the critical importance
of thoroughly evaluating such evidence and
understanding when it triggers a duty to reassess.
Crucially it also shows how helpful it is for social
workers to records what they have taken into account
and why they have reached their conclusions.

The claimant, a Guinean national claiming to be
born on 9 December 2001 (aged 17), arrived in the
UK and was referred to Manchester City Council,
entering care under Section 20 Children Act 1989°.
An age assessment conducted between September
and December 2018 concluded he was 20 years old.

In February 2019, the claimant challenged this
assessment, submitting letters from a Greater
Manchester Immigration Aid Unit support worker
and a Latter-Day Saints missionary, plus a Guinean
court document confirming his claimed date of
birth.

Manchester City Council refused to reassess,
reasoning that:

The support worker and missionary evidence
did not make it ‘more likely’ the claimant was 17
rather than 20.

The court document, whilst not disputed
as fraudulent, was obtained specifically to
challenge the assessment.

Significantly, the document was applied for by
the claimant’s father and supported by relatives,
directly contradicting the claimant’s account of
flecing family abuse.

The original assessment was Merton-compliant,
conducted by two experienced social workers
with appropriate safeguards.

The claimant sought judicial review. Whilst granted
interim relief and partial permission, HHJ Julian
Knowles ultimately dismissed the claim.

On Ground 1 (refusal to reassess), the judge held
the defendant’s decision was rational. The court
document, though the ‘high point’ of the claim,
raised serious inconsistencies about how it was
obtained. The judge agreed that Home Office
verification would achieve little, as the issue wasn’t
authenticity but procurement circumstances. The
professional witness statements provided only
general, subjective observations without sufficient
detail.

On Ground2 (challenging the originalassessment),
permission was refused as the claim was filed outside
the three-month time limit and lacked sufficient
strength to satisfy the FZ test (whether there was
a realistic prospect the court would conclude the
claimant was younger than assessed).

Implications for social work practice
This case reinforces that social workers must:

1. Examine evidence critically, not just
superficially: Consider not only what documents
say, but how they were obtained and whether
they align with the individual’s broader narrative

2. Documentyour reasoning meticulously: Record
what evidence was provided, what investigations
were undertaken, what weight was given to ecach
piece of evidence, and why it was accepted or
rejected

3. Look for internal consistency: Evidence that
contradicts the individual’s own account (such
as family members assisting with documentation
when the individual claims to have fled family
abuse) significantly undermines credibility
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4. Understand the threshold for reassessment:
Iresh evidence must make it ‘more likely’ that
a significantly different conclusion would be
reached; general observations from professionals
with limited contact will not sufhice

5. Ensure Merton compliance from the outset:
A robust, well-documented initial assessment

protects against successful challenge and
reduces the likelihood of costly judicial review
proceedings

The case demonstrates that thorough, well-reasoned
initial assessments that properly consider and
document all evidence will withstand legal scrutiny,
even when fresh evidence emerges.

If you would like to learn more, contact Browne
Jacobson or view their other age assessment article
guides.”

References

' F, R (On the Application Of) v Manchester City
Council [2019] EWHC 2998 (Admin) - www.caselaw.
nationalarchives.gov.uk /ewhc/admin/2019,/2998>query=R
%28k %29+Manchester+City+Council+%5B2019%5D+EWHC
+2998+%28Admin%29#download-options

? Children Act 1989 - www.legislation.gov.uk /
ukpga,/1989,/41/section,/20

Age assessment article guides - www.brownejacobson.com/
insights?tab=Articles&type=&search=age+assessment

Agewise
Medicolegal
Experts

)

Agewise Medicolegal Experts provide geriatricians, old age psychiatrists, general
practitioners and elderly care nursing experts to instructing solicitors and barristers
to assist the Courts in matters of liability, causation, condition and prognosis,
professional negligence, personal injury and issues around mental capacity and in
particular testamentary capacity.

Our consultants, GPs and nursing experts all have a long experience of working in
the NHS and are fully up to date in current practice. Dr Dan Lee is the Principal
Geriatrician and has over 20 years of working as an NHS consultant in the Royal
Free Hospital, London, a busy London teaching hospital, as well as working in
community based multidisciplinary frailty teams. He now works in the Cleveland
Clinic London as a consultant on the Acute Medical Assessment Unit.

All our clinicians have many years of experience in managing acute illness and
disability in older people as well as experience of producing medicolegal reports.
They have also dll also received formal training in medicolegal report writing. In
addition, we have subspec'\aﬁst expertise in life expectancy estimation, dementia,
depression, mental capacity, care home standards of care and stroke. We take
instruction both nationally and internationally and will assess clients in their own
residence should they be too frail to travel fo our private rooms.

AgeWise
Medicolegal
Experts Ltd

Contact: Ruth Kriegel
Telephone: 020 7117 2551 | Email: admin@agewiseml.co.uk
Website: www.agewiseml.co.uk

Address: Alternate Address:
London Office, 184 Southstand Cardiff Office
Highbury Stadium Square 10 Heol Y Felin

London, N5 1FJ Cardiff, CF5 4BT

Ms. Kam Kaur

Independent Social Worker
& Expert Witness

MA Social Work

I am an Independent Social Worker and Expert Witness with over 20 years'

experience across Public and Private Family Law. My background includes work in

Local Authorities, the NSPCC, therapeutic services, and court-directed

interventions. | specialise in high-conflict cases, safeguarding, domestic abuse,
child resistance/avoidance, and complex co-parenting assessments.

| provide clear, evidence-based assessments and balanced recommendations

rooted in frauma-informed and systemic practice. My approach is direct,

child-focused, and grounded in established social work foundations. | hold

advanced training in Dyadic Developmental Psychotherapy (DDP), Systemic

Practice, Attachment Narrative Therapy, NVR, sexual-harmful behaviour
assessments, and domestic abuse risk work.

| regularly prepare Section 7 reports, Parent Assess assessments, parenting

capacity assessments, and risk assessments in cases involving emotional harm,

neglect, domestic abuse, and allegations of alienating behaviours. | also undertake

contact observations and provide reunification planning, as well as direct work
with children when instructed.

My expertise is strengthened by my role as Senior Social Worker at the Parenting

Apart Programme, a nationally recognised intervention evaluated by the Anna

Freud Centre. | train social workers, provide case consultation and supervision on

reducing parental conflict, child mental health, and safe co-parenting in separated
families.

I have given evidence in the Family Court and my evidence has been described as
reliable, balanced, and helpful to judicial decision-making.

Languages: English, Punjabi

Email: Kam.isw@outlook.com | Alternate Email: Kam.Kaur@ibasw.uk
Telephone: 0796 879 5761
Area of work: Midlands & National Coverage

—

Dr. Pav#n Chahl

Consultant Psychiatrist
MBBS, MRCPsych, CCT (General adult psychiatry),
Section 12(2) approved

I work as a Consultant Psychiatrist working in independent sector in
Locked Rehabilitation. I have previously been on the Council of the
Birmingham medico-legal society and the Birmingham medical institute.

I have worked as a Consultant Psychiatrist since 2002 and have
undertaken expert witness work since 2009. I have significant experience
of dealing with cases that relate to Personal Injury, Dangerousness, Fitness
to Plead, Family law, Assessment of Capacity & Chronic Pain Syndrome
the Disability Discrimination Act and Clinical Negligence. I have written

reports for the Defendant, Claimant and also joint instructions.

Tel: 07985 883 549
Email: pchahl@yahoo.co.uk
Dr Pavan Chahl, Consultant Psychiatrist
PO Box 18213, Birmingham, B13 3QZ
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What does “tather” mean

by Phoebe Starbuck, Associate

The recent case of Re X (A Child) [2025] examined
the meaning of “father” under section 2 of the
Children Act 1989 (CA1989). It was also considered
whether a man automatically has parental
responsibility (PR) simply because he was married
to the child’s mother at the time of birth, even if he
is not the biological father.

There were three key parties:

the mother (M),
the biological father (F), and
the mother’s former husband (H).

M and H were still married when M conceived and
gave birth to the child with F. As a result, H was
named as the child’s father on the birth certificate.
The true parentage came to light when a DNA test in
2020 confirmed F as the biological father. H’s name
was removed from the birth certificate in 2021.

In 2025, I obtained a declaration of parentage. He
then applied for a declaration that H did not have
PR. H supported this application; M opposed it.

Judgment

Justice Harrison accepted F’s submissions. He
decided that when a child’s mother and father are
married at the time of birth, each has PR—but that
“father” in this context carries its ordinary meaning:
the biological father. Because CAI989 does not
define “father,” the court must interpret it using
its everyday meaning unless Parliament has clearly
provided otherwise.

The judge pointed out that Parliament has expressly
recognised non-biological parents in other parts
of the legislation, such as Schedule 1 to CA1989.
Further support comes from section 2(1A), which
grants PR to non-biological parents who are treated
as parents under sections 42 - 43 of the Human
Fertilisation and Embryology Act 2008. If Parliament
had intended “father” in section 2 to include non-
biological fathers, it would have made this explicit.

Justice Harrison concluded that H could not retain
PR. It was compared to if an unmarried man was
incorrectly named on a birth certificate that such an




error would not confer PR. PR is a significant legal
responsibility, and biological parentage remains an
important factor.

The judge also noted thatit was not in the child’s best
interests for H to hold PR: he was not the biological
father, had no desire to act as a parent, and did not
wish to make decisions for the child.

It is important to remember though that husbands
who are not biological fathers but who wish to retain
PR for a child with whom they have a meaningful and
established relationship can apply for PR provided
they have a sufficient connection to the child.

—
Dr Peter McAllister

Independent Consultant Forensic
& General Adult Psychiatrist
— Expert Witness

_—
MB BS MSc MBA FHEA FRCPsych

Dr McAllister is an experienced Forensic & General Adult Psychiatrist with a strong
Occupational focus. He has been providing Independent Psychiatric reports to the
Courts since 2001. His Courtroom reports have been for both claimant and
defendant on both criminal and civil cases.

Experience includes;

Briefing on difficult topics at the highest level, e.g. senior politicians, senior

defence leaders, and members of the Royal Family.
RCPsych College Lead for Veterans Mental Health.

Delivering multi-professional health care to vulnerable patients outside the
NHS, including but not limited to Nursing, Physiotherapy, Occupational
Therapy, SLT, & Diefetics.

Specialised Medical Screening of Army potential recruits, with a turnaround of
less than 10 days from referral to concrete opinion & recommendation.

British Army Consultant Advisor in Psychiatry (Colonel), 1990-2013. Delivered
a clinical service, while heading up the whole cadre of Army Mental Health
Provision, around 150 full-time clinicians. Lead on all new Mental Health
Policies, and advice. Frequent engagement with Media, Government
Ministers and the Third Sector on the issue of Mental Health.

For those facing uncertainty or disputes around PR
for a child it is important that specialist legal advice
is sought.

This article was published on Stevens & Bolton

Instructed as a Psychiatric expert on a number of large scale class actions,
as well as high-profile criminal cases involving veterans.

Email: milmentalhealth@outlook.com
DX Number: GMC Number: 3582350

Psychological Expert Witness and Treatment Service
I I

Dr Aftab Laher

BA (Hons.) MSc PhD C.Psychol. AFBPsS CSci.

Consultant Chartered Clinical & Health Psychologist (BPS)
Registered Practitioner Psychologist (HCPC)
Accredited Cognitive-Behavioural Psychotherapist (BABCP)

Expertise: PTSD | Adjustment Disorders | Anxiety | Phobia | Depression | Sexual Abuse | Chronic Pain | Physical Disability
Acquired Brain Injury | Body Dysmorphia | Workplace Well-Being | Rehabilitation | CBT

Experience: Over 30 years in clinical and medico-legal work | Additional medicolegal training.
Regular attendance at court/ tribunals | The quality of my reports/oral evidence has been commended by lawyers and judges.

Medico-Legal Service: Consulting Rooms:

Contact Details:
Linford Suite, 12 The Crescent, King Street, Leicester LE1 6RX

0116 2129995 | 1: 0116 212 9300 | 07900 916 857 | e: al@psyworks.co.uk | w: www.psyworks.co.uk

hcpc ‘ }i BABCP |
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' x-footballer’s medmal claim
confirms the value of
contemporaneous records

by Stuart Keyden & Simon Perkins, Partners at DAC Beachcroft

Overview

In this article we look at the recent decision of the
High Court in the elite athlete med-mal claim of
Ebanks-Blake v. Calder|2025] EWHC 3327 (KB) which
reaffirmed the significance of the contemporaneous
medical records and the weight that will likely be
placed on them in medmal cases.

What was the case about?

The claimant, retired professional footballer,
Sylvan Ebanks-Blake, had a distinguished football
career at the highest level. He came through the
renowned Manchester United academy and played
for Wolverhampton Wanderers in the Premier
League, having signed for Wolves for £1.5 million
from Plymouth Argyle in 2008. He also represented
England at Under-21 level.

His claim related to an injury he sustained in April
2013 whilst playing for Wolves against Birmingham
City in the Championship, following Wolves’
relegation from the Premier League. During
a collision the claimant sustained a left fibular
fracture.

This was not the first injury that the claimant had
sustained to his left leg; he had suffered a previous
fibula fracture and ligament damage in 2005 whilst
playing for the Manchester United Academy.

The defendant, an experienced orthopaedic
surgeon specialising in trauma surgery involving
clite athletes, saw the claimant following his April
2013 injury and recommended open reduction and
internal fixation of the fractured fibula. Importantly,
the defendant also recommended an additional



arthroscopy (keyhole surgery generally used to
examine and treat joint problems) with debridement
of scar tissue and loose cartilage in the ankle. This
surgery was performed one week after the injury.
As outlined further below, it was alleged that the
decision to perform an arthroscopy was negligent.

The claimant returned to playing professional
football, but his case was that the alleged negligence
curtailed his career. The claimant’s case was that but
for the decision to perform an arthroscopy, he would
have been able to continue playing at an elite level
(Premier League or Championship) for a further 3
to 5 years. In fact, the claimant dropped down the
leagues, playing for Chesterfield in League 1in 2015
before ultimately deciding to stop playing league
football at the end of the 2016/17 season. He was
playing in a non-league match in January 2019 when
he suffered a further left fibula fracture and decided
to retire from the game.

The issues

Despite his 2005 injury, the claimant’s ankle joint
had been pain free. He had adapted his playing
style to accommodate ankle stiffness, and this
had allowed him to play at the highest level of the
football pyramid.

The claimant argued that he had suffered no acute
injury to the ankle ligaments in the 2013 injury
to justify an arthroscopy. An arthroscopy would
inevitably involve the removal of arthrofibrosis in
order to visualise and access the ankle joint, and
removal of degenerate cartilage. However, the
claimant’s case was that this arthrofibrosis and
cartilage had in fact been serving a useful function,
i.e. cushioning for the ankle joint, and that its
removal altered the biomechanics of the joint and

caused pain, instability and an acceleration of

degenerative changes. The claimant’s case was that
an arthroscopy should not have been performed on
a pain-free and [unctioning ankle.

The defendant argued, on the other hand, that
the 2013 injury involved significant acute injuries
to structures within the ankle, leaving the ankle
unstable. The defendant’s case was that an
arthroscopy was the ‘gold standard’ intervention
for an unstable ankle and that it would have been
negligent not to have undertaken the procedure.
The defendant further argued that the arthroscopy
had in fact prolonged the claimant’s playing career.

The case largely hinged on the extent to which
the claimant’s 2013 injury involved an acute
injury or whether there had simply been a modest
exacerbation of a chronic (long-standing) ankle
injury. This is because the defendant accepted in
cross-examination that a chronic process does not
require an arthroscopy.

The outcome

Liability turned on the difference between the
contemporancous notes and the defendant’s
evidence at trial, which were markedly different. At
trial, the defendant’s evidence was that the claimant’s
injuries in 2013 were so serious and so striking that
they stuck in his memory; his evidence was that the
injuries were so severe as to be potentially career
ending. However, this was not the suggestion from
his contemporaneous notes in 2013, which suggested
an altogether less significant ankle injury, which
was predominantly chronic in nature (arising
from the 2005 injury). Specifically, the defendant’s
contemporaneous pre-operative notes recorded the
following:

+ “He has not had any significant symptoms in his ankle
since the previous fracture other than some stiffness...”.

“Clinically today the ankle itself appears a little
swollen but there is no tenderness across the medial
aspect of the ankle...and there is no significant
lenderness around the lateral ligament complex — in
particular there is no tenderness around the AITFL
[anterior inferior tibiofibular ligament].”

Whilst the defendant noted some abnormalities
around the ligaments, he also expressed the view
that these were older injuries.

This “evolution” (as the judge described it) of the
defendant’s evidence was brought sharply into focus
by the fact that sections of his witness statement,
including the important issue of his rationale for
recommending and performing the arthroscopy,
had been taken directly from his own orthopaedic
expert’s report, so much so that the judge remarked
that:

€C “I am led (o the irresistible conclusion that the
defendant’s witness statement and his account at
trial are almost certainly an amalgam of what the
defendant thought and Professor Ribbans™  [the
defendant’s orthopaedic expert] expert opinion.”

Against this background, the judge was persuaded
that the defendant’s real rationale for performing
the arthroscopy was to investigate potential
instability in the ankle joint, and not to treat what in
fact was found to be a much less serious ankle injury
than that suggested by the defendant in his evidence
at trial.

In finding that there had been a breach of duty in
undertaking the arthroscopy, the judge found,
amongst other things, that “it would be wholly illogical
lo perform an invasive procedure for the purpose of
examining a structure which you believe clinically and
radiologically to be normal.”

I'rom a causation perspective, the judge also found
that the removal of the scar tissue destabilised the
claimant’s ankle joint by removing the cushioning
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and by altering the biomechanics of the joint leading
to increased movement of the joint, increased
instability and acceleration of degenerative change
in the joint. But for the arthroscopy, the judge
therefore found that the claimant would have
returned to his pre-accident pain-free state, which
would have allowed him to play football at a high
level for a further 3 to 5 years.

Mr Jaykar Panchmatia
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Mr Nikhil Shah

Consultant Trauma
and Orthopaedic Surgeon

Mr Ashish Khurana

Consultant Orthopaedic and
Spinal Surgeon, Honorary Lecturer
MBBS, MS(Orth.), MRCS, MSc (Orth. Engineering), LLM, FRCS (T&O)

Mr Ash Khurana is a Consultant Orthopaedic and Spinal Surgeon based in Newporf. | prov'\de medico |ega| reports in personal mjury
His special interests include spinal trauma, metastatic spinal tumour and complex in various conditions - trips, slips, whiplash injury,
degenerative spine surgery including neck and the back. He uses various spipal hip surgery, complex pelvic acetabular fractures
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of his interventions using PROMs (Patients Reported Outcome Measures). e limb injuries, hip/knee joint replacements,

»
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for various international journals including the Bone and Joint journal.
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Email: admin@spinex.org.

St Joesph's Hospital, Mafpas Road, Newport, NP20 6ZE Email: nikhil.shah@consultantcare.com
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Mr Raj Kumar

Trauma & Orthopaedic Surgeon
Specialist Foot & Ankle

D.Orth MS (Orth) FRCS (Tr&Orth)

Mr Raj Kumar is a Consultant Orthopaedic Surgeon with

a special interest in foot and ankle surgery, and general trauma.

Mr Kumar is based at Lancashire Teaching Hospitals which is

a major trauma centre dealing with serious injuries that are life changing

and could result in serious disability, including head injuries, severe wounds and
multiple fractures. He is part of the trauma service with a special interest in lower

limb reconstruction surgery. Mr Kumar gained experience in lower limb reconstruction
working at the trauma unit in Belfast.

Mr Kumar undertook his foot and ankle fellowship at Wrightington Hospital.

He was granted a Fellowship of the British Orthopaedic Foot and Ankle Society, which
he used to gain experience in ankle arthroscopic surgery under the internationally
renowned Professor Van Dyke at Amsterdam.

Mr Kumar is involved in teaching and training nurses, physiotherapists, medical
students and Orthopaedic Registrars. He has students from the University of
Manchester who undertake various clinical attachments with him. He is an Honorary
Senior Lecturer and examiner for the University of Manchester Medical School.

Mr Kumar provides a high quality, patient-centred foot and ankle service. His
experience covers the entire spectrum of orthopaedic foot and ankle disorders.

Besides the more common foot and ankle procedures, he performs ankle replacements,
ankle arthroscopy, complex hind foot fusions, deformity corrections, and ligament and
tendon reconstructions about the foot and ankle.

Mr Kumar has expertise in assessing personal injury, soft tissue and sports injury,
complex polytrauma and low velocity injuries.

Contact Details

Tel: 07881 802 084

Email: rajkumar@doctors.net.uk

Rajkumar Padmakumer Ltd

5 Mallowdale, Fulwood, Preston, Lancashire, PR2 7AG




New study redefines our
understanding of how memory works

by Universily of Nottingham

A new study into how different parts of memory
work in the brain has shown that the same brain
areas are involved in retrieving different types
of information, the findings could redefine how
memory is understood and studied.

Researchers from the School of Psychology at the
University of Nottingham and the Cognition and
Brain Sciences Unit at the University of Cambridge
have examined episodic and semantic memory,
combining task based and [MRI data and have
shown that there is no difference in neural activity
between successful semantic and episodic retrieval.
The findings have been published today in Nature
Human Behaviour.

Episodic memory refers to the ability to remember a
past event that occurred in a particular spatial and
temporal context. This type of memory supports the
human capacity to re-experience events from our
past, as a form of “mental time travel”. Semantic
memory, on the other hand, refers to the ability to
remember facts and general knowledge about the
world that are retrieved independently from their
original spatial or temporal context.

In this research the team examined how information
associated with successful episodic and semantic
memory is processed and stored, using tasks that
are more closely matched. 40 participants recalled
pairings between logos and brand names, where
the pairings corresponded to real-world knowledge
(semantic task), or were learned in an initial study
phase (episodic task).

fMRI (Functional Magnetic Resonance Imaging)
scanning was used whilst participants were asked to
recall details about the associated brand from their
prior knowledge in the semantic task, or details
about the pairing in the study phase in the episodic
task.
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MBChB, MRCPsych, Accredited EMDR specialist
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and treatment of complex mental illness.

An Expert Witness since 1999 (2,000 + reports and oral evidence 400+ hearings).

His practice includes work with musicians, and professionals in the creative sector through
BAPAM.

He specialises in Complex trauma in Adults due to
ACEs, mood and anxiety disorders, substance misuse,
ADHD, Psychosis, Ketamine Treatment for Depression.
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e Regulatory

e Fitness to Practise
e Criminal

e Employment

e Health Insurance
e Road Traffic |

Appointments available within four weeks,
in person or remotely.

Uses LEAP Case management software
and LawConnect
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fMRI is a non-invasive brain imaging technique
that maps brain activity by detecting changes in
blood flow, showing which areas are active during
tasks like speaking, moving, or thinking. It works
by sensing increased oxygen-rich blood flow to
active neurons, creating dynamic 3D maps that help
doctors and researchers understand brain function,
plan surgeries, and study neurological conditions.

Dr Roni Tibon, Assistant Professor in the School of
Psychology led the study, she said:

€6 We were very surprised by the results of this study
as a long-standing research tradition suggested
there would be differences in brain activity with
episodic and semantic retrieval. But when we used
neuroimaging to investigate this alongside the task
based study we found that the distinction didn’t exist
and that there is considerable overlap in the brain
regions involved in semantic and episodic retrieval.

€€ These findings could help (o better understand
diseases like, dementia and Alzheimer’s as we can
begin to see that the whole brain is involved in the
different types of memory so interventions could be
developed to support this view.”

Because, for many years, episodic and semantic
memories were considered to be distinct entities,
a research tradition had developed in which they
are explored separately. The consequence of this
is a lack of within-study designs that tap into both
systems.

€€ Based on what we already knew from previous
research in this area we really expected to see stark
differences in brain activity but any difference we
did see was very subtle, I think these resulls should
change the divection of travel for this area of research
and hopefully open up new interest in looking at both
sides of memory and how they work together.

Dr Roni Tibon,
Assistant Professor in the School of Psychology

If you require an expert let us
do the searching for you

Call the Expert Witness free
telephone searchline on

0161 834 0017

Medico-legal assessments for suspected or known brain injury and/or
brain dysfunction in Personal Injury and Medical Negligence claims

e Acquired brain injury ® Post-concussion syndrome
e Cognitive dysfunction e Anoxia

e Stroke e Dementia

e Epilepsy e Neuropsychiatric conditions
¢ Mental capacity assessments e Alcohol and drug abuse

Medico-legal services: Instructions from Claimants, Defendants and as a Single Joint Expert. Assessments can also be carried out in ltalian.
Dr Monaci has a good knowledge of Swedish and Spanish and has experience of working through interpreters.

Dr Monaci has completed the Cardiff University Bond Solon Expert Witness Certificates.

Dr Monaci receives approximately 60-70% instructions from Claimants and 40-30% from Defendants. In April 2024, Dr Monaci counted
each new instruction received in the previous 12 months and found the percentages were as follows: 58% Claimant, 37% Defendant and
5% Jointly instructed. In April 2025, Dr Monaci calculated that in the previous 12 months, the split was divided as follows: 73% Claimants,

24% Defendants and 3% jointly instructed.

Main consulting rooms (nationwide locations):

Consultations for medico-legal services are available in London, Guildford, Horsham, Leatherhead and Southampton.
Assessments in care homes and in individuals' home may also be possible when based on clinical needs.
Clinical services are available in Surrey. Available for travel throughout the UK and abroad.

Correspondence address:
Email: linda@monaciconsultancy.com

www.monaciconsultancy.com
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Spike in Reoflending Rates
for Drug Driving

by Jeremy Sirrell, Director at Palmers Solicitors

Figures released recently by the Ministry of Justice
reveal a significant rise in the rate of reoffending
for drug driving offences. In fact, almost 50 per
cent of those who commit offences of drug driving
have previously committed a similar offence. The
data also revealed that over the past four years,
drug drive reoffending rates have increased by more
than 134 per cent. Whilst these figures will likely be
greeted by the predictable chorus of shock horror
in some quarters, it is worth pausing for a moment

to reflect just why there might be such high rates of

reoffending amongst drug driving offenders.

One of the reasons suggested is the delays of up to
six months in processing blood tests, which means
people who have been arrested for a drug driving
offence on one occasion may be [ree to commit a
second offence before they have been prosecuted
for the first. There is no doubt that there will be a
small number of people who fall into this category.
However, in my experience, this is a very small
number indeed and cannot begin to account for the
increase in reoffending rates.

A more credible reason is likely to be that, unlike
offences of driving with excess alcohol, there is not

yet a rehabilitation scheme for those convicted of

offences of drug driving. When offences of drug
driving first started to be prosecuted, now more
than ten years ago, it was very much new and there
had been no opportunity to set up courses similar to
those for drink driving.

However, more than ten years down the line, there
are still no rehabilitation courses with no clear
indication as to why. Evidence seems to suggest
the rehabilitation courses really do help to prevent
reoffending for drink driving cases and might
therefore be of real assistance for drug driving
matters.

However, there is yet a more likely reason for the
higher rates of reoffending, and that lies in the

different approaches to drug driving and drink
driving that have been adopted by the law.

In relation to drink driving, the approach is very
simple — the limit has been set at the level at
which there is likely to be at least some (albeit not
necessarily very much) adverse effect on reaction
time and judgement so that those who drive above
that limit are driving impaired and should be subject
to prosecution. The position in relation to drugs,
however, appears to be quite different in two ways.

Firstly, the levels for drugs found in the system
have been set extremely low, whereas the limit
for alcohol is set at the level where there is some
reduction in reaction time and judgement. The
limit for drugs appears to be set at a level where
one may be registering a drug in the system that is
above the legal limit whilst not showing any signs of
impairment. This is for two reasons:
+  The limit for drugs has been set very low
(one can only assume that this is a clear and
deliberate decision).

+ That drugs remain in the system and are
detectable in the system long after their
intoxicating effects have passed.

To be clear then, with alcohol, the presence of
alcohol indicates (depending on the level) a degree
of intoxication at the time that the alcohol is
detected. However, drugs remain in the system,
detectable after their intoxicating effects appear to
have passed, and this effect is exacerbated by the
fact that not only are the drugs themselves unlawful
(above the limit) but so are their breakdown
products. It is an offence to drive with more than
the specified quantity of the breakdown product of
the drug in one’s blood, as well as the drug itself.
Breakdown products are, of course, the result of the
body breaking down and metabolising the drug.

Breakdown products themselves are not intoxicating
but, indeed, are the result of the intoxicating effects
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of the drug having been effectively removed by the
body, leaving only the breakdown product behind. In
other words, whereas to commit an offence of excess
alcohol requires you to actually be intoxicated,
having consumed alcohol a short time before, to
commit an offence of drug driving requires you
simply to have had a drug possibly up to days before
hand. No intoxicating effects at the time of driving
or arrest may be present. For example, regular users

of cannabis are probably permanently in excess of

the limit for driving with drugs, making it extremely
casy to commit the offence.

It is easy to avoid committing an offence of

drink driving — simply do not drink more than a
reasonable quantity shortly before you are about to
drive. A reasonable quantity is not necessarily very
much, but it is something, and a short while before
you drive may mean only a few hours. This advice,
however, will not work with those who consume

drugs.

What we seem to have is a huge number of people
being prosecuted for drug driving in circumstances
where many, perhaps most of them, are not actually
showing signs of intoxication at all.

Given the above, the high reoffending rates for drug
driving should be neither a shock nor a puzzle.

Dr Danny Allen

Consultant Adult & Addictions Psychiatrist
MB BS LLM MRCGP MFFLM FRCPsych MEWI MAE MIoD

Dr Allen works for Allen Associates, which is a group of
psychiatrists and psychologists dedicated to excellence in
report-writing providing reports on adults for all courts, tribunals
and regulatory bodies. We do undertake some legally aided work.

Tel: 0870 162 0671

Email: enquiries@allen-associates.com

Website: www.allen-associates.com

Address: Allen Associates, Suffolk House, 54-55 The Green
Wooburn Green, High Wycombe, HP10 OEU

Area of work: United Kingdom
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Services

Mr lan Broughton
lllicit drugs and firearms
Urban street gangs and street slang

lan is the founder and director of Expert Witness Services Ltd, and the former
Specialist Drugs Advisor and the Lead Expert Witness Coordinator of the Metropolitan
Police, London, U.K. A former New Scotland Yard detective with unparalleled
experience of the illicit drugs trade within the U.K. and beyond.

lan has over 34 years experience of drugs and firearms invesfigations as both the
lead investigator and supervisor and over 20 years experience in performing the
role of the Expert Witness. Highly commended by the Mefropolitan Police, the
National Crime Agency, and Judges in criminal trials, you can be assured that you
are receiving genuine expertise in a unique and dynamic field.

lan's areas of expertise are extensive and are the primary reasons why he was invited
onfo many national working groups and committees. From social supply to street

dealing, county lines to encrypted communications and Organised Crime, Urban street

gangs and street slang to the Chemsex scene, illicit drugs labs and cannabis cultivation.

lan is the lead trainer at Expert Witness Services and continues to deliver Expert
Evidence and Drugs Awareness fraining fo U.K. Police Services. The feedback received
from serving police officers and staff speaks for itself and can be viewed via the website.

Contact Name: Mr. lan Broughton
Tel: 07863 166 363 - Website: www.expertwitnessservices.co.uk
Email: admin@expertwitnessservices.co.uk
Area of Work: Nationwide & International

Mrs Robyn J S Webber

Consultant Urological Surgeon

MD, FRCSEd (Urol)

Consultant Urologist based in Fife, Scotland.

My medicolegal areas of interests are; personal
injury, pelvic and genitourinary trauma, clinical
negligence in all aspects of urological surgery,
including delayed diagnosis and complications
related to implanted surgical materials.

Mrs Robyn Webber

P O Box 29237, Dunfermline KY12 2DZ.
Telephone: 07915 423924
Email: medicalreport@btinternet.com
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TOBY TALBOT

Expertise with intege

Dental consultant Toby Talbot, an independent expert witness with
British and American training, has spent  years providing a fast
track service for the legal community in cases of clinical negligence.

Toby assists courts, counsel and judges in making accurate and
well-informed decisions in cases relating to restorative dentistry
and all aspects of prosthodontics, periodontics, endodaontics
and implantology.

Consultation will be provided within days of written instruction and
complete reports can be provided within ten days.

Causation, liability, prognosis and quantum are included, often
rendering court hearings unnecessary.

Whether acting for the claimant or defendant, please call.

Toby Talbot

BDS MSD (Univ of Washington)
FDS RCS (Eng)

toby@tobytalbot.co.uk
tobytalbot.co.uk
+44 1225 426 222



Implant Failure and How It
Affects the Cost of a Claim

by Dr. Raj Kumar, Dental Surgeon

Introduction

Dental implants have been used for over 60 years
to replace missing teeth, either as single units or as
part of dental bridges. The most common material is
titanium alloy, which has been scientifically studied
since implants were first introduced into clinical
practice.

When preparing reports on causation and prognosis,
I am frequently asked the following questions:

- How long is this implant likely to last?

- Can the claimant reasonably claim the cost of
future replacement implant crowns?

+  Ifso, how many replacements should be allowed
for over a lifetime?

It is well recognised that a natural tooth can last a
patient’s lifetime if they have a clear medical history,
good oral hygiene, and good dietary control.
Conversely, patients who do not look after their
teeth may suffer premature tooth loss due to decay
or periodontal disease.

These individual factors must be taken into account
when preparing cost reports for claimants. It is the
responsibility of the dental expert to review the
claimant’s dental history prior to the accident and
assess whether the lost tooth would reasonably have
been expected to last for the claimant’s natural
lifetime.

Although implants have been used for many
decades, there are relatively few long-term studies
with sufficiently large patient numbers to provide
consistent  evidence regarding true implant
longevity. Most published studies last between 5
and 15 years and typically involve smaller patient
cohorts, which limits the strength of the conclusions
that can be drawn.

Many scientific studies are retrospective and are
often carried out by the clinician who placed the
implants, usually within specialist practices where

standards of placement and aftercare are higher
than in general practice. This may not reflect
everyday clinical reality.

Ideally, a robust scientific study assessing implant
longevity would include a large number of patients,
a large number of implants placed by multiple
operators, and long-term follow-up of at least 10-15
years. Unfortunately, most available studies fall
short of this ideal, meaning that we cannot state
with certainty how long all implants will last, even
when well maintained.

Review of a Major Long-Term Study

One of the largest published studies reports over 22
years of follow-up and includes nearly 11,000 dental
implants:

€6 Long-term clinical performance of 10,871 dental
implants with up to 22 years of follow-up: A cohort
study in 4,247 patients”

- D. French et al.
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This was a retrospective longitudinal cohort study
of implants placed by a single specialist periodontist
between 1995 and 2019.

+ Total implants: 10,871

+  Total patients: 4,247

+ Maximum follow-up: 22.2 years

+ Mean follow-up: 4.5 + 4.2 years

Risk Factors Identified

The study reported higher implant failure rates in

the following groups:

«  Patients with multiple implants compared to
single implants

+ Heavy smokers

- Patients with diabetes

- Implants placed in grafted bone

+ Short implants (6 mm or less)

At first reading, this study may give the impression
that implants can reliably last up to 22 years or more.
However, there are important limitations:

1. All implants were placed by a single specialist
operator, which is unusual in routine implant
dentistry and may overestimate success rates.

2. The average implant follow-up period was
relatively short (mean 4.5 years), meaning that
relatively few implants were actually observed
for 15-20 years.

Actual Survival Versus Predicted Survival

The reported cumulative implant survival
rates were:

Cumulative Survival with Mean Follow-up Reference

Cumulative Survival (%)

4 6 8 10 12 14
Years of Follow-up

« 3 years — 98.9%

« 5years — 98.5%

+ 10 years — 96.8%

+ 15 years — 94%

Cumulative survival represents a statistical estimate

of the probability that an implant survives to a given
time point, based on all available data.

Although the maximum follow-up extended to over
22 years, the study does not clearly report how many
implants were actually observed beyond 15 years.
Many implants may only have been followed for a
short period.

The study used Kaplan—Meier survival
analysis, which:

- Counts every failure event when it occurs.

- Treats patients who have not yet failed
(or who are lost to follow-up) as “censored”
rather than failures.

- Continuously updates survival probability
over time.

As long as some implants remain under observation
at later time points, the model can calculate long-
term survival estimates, even if most implants were
followed for much shorter periods. This can result in
optimistic projections of long-term survival.

Wider Published Evidence
Other studies have reported that:

«  Dental implants are not 100% successful and
there is a risk of failure within 10-15 years,
commonly due to peri-implantitis. Removal of a
failed implant can be traumatic and may result
insignificant bone loss. Subsequent replacement
implants may need to be placed under more
difficult clinical conditions (Setzer and Kim).

- Allrestorations require replacement cycles over
a patient’s lifetime (Holm-Pedersen).

My Opinion

Based on the available evidence and my own clinical
experience:

+ A single implant can reasonably be expected
to last between 10 and 20 years, depending on
patient risk factors and maintenance.

- Implant-supported bridges are more difficult
to keep clean and are subjected to increased
loading due to additional pontic teeth. Their
expected lifespan is therefore typically 10 to 15
years.

Having carried out implant surgery for over 30
years, my experience is that some implant failures
can occur early. Once an implant has successfully
integrated however, many remain functional for
20 years or more, although gradual bone loss and
implant exposure can occur over time.

For the purpose of costing future treatment:

I generally allow for replacement every 20 years in
patients without significant risk factors.
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In patients with increased risk (for example diabetes,
periodontal disease, smoking history), I apply a
more cautious 15-year replacement cycle.

This approach reflects both the published evidence
and real-world clinical experience.

Dr. Raj Kumar

Dental Surgeon

BDS LDS RCS MAGDS RCSED MSC ImpDent
EXPERT FIELD INVISALIGN ORTHODONTICS,
RESTORATIVE and IMPLANT DENTISTRY

admin@forma.co.uk
info@dentalexpert.me
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Dr Wassim Slim qualified Bachelor of Dental Surgery with distinction from the
prestigious Guy's Hospital Dental School in 1998. In 2000 he gained diplomate
membership of the Royal College of Surgeons of England. He holds further
postgraduate qualifications; a gaining a postgraduate certificate in Implant
Dentistry from Warwick University and a postgraduate diploma in Primary Dental
Care from the University of Edinburgh.

He currently works at the Headquarters of the Defence Medical Services as a
policy officer for dental services, as well as part time in General Dental Practice in
Northamptonshire.

He is experienced in managing patient complaints, conducting  clinical
competency investigations and record card reviews.

Dr Slim produces fact-based, informative; detailed reports based on strict
adherence to the instructions received, and a thorough assessment of evidence
packs. His reports are compliant with CPR 35 standards, providing a balanced,
impartial opinion on evidence based findings with reference to national clinical
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«  Breach of duty.

- Standards of care expected.

+  Causation.
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Dr Raj Kumar has written over 400 reports in matters arising from patient and regulatory
complaints, dental negligence and accidental injury.

Dr Kumar qualified from Guys Hospital in 1989 with a BDS. In 1990 he obtained his LDS RCS
from the Royal College of Surgeons London.

He also has an expertise over 20 years in Invisalign orthodontics, having treated over 1400
patients. He worked as an NHS dentist from 1990 and set up a private practice in 1995 in the
West End of London.

He has expertise on breach and causation. Dental regulatory guidelines and those of
independent dental associations. He has worked closely with regulators, indemnifiers, lawyers,
mentees and patients. He is fully compliant with Part 35 rules.

Experienced in assessing patient complaints, record card assessment, record keeping and
assessing the patient consent process. Has worked closely with regulators, indemnifiers,
lawyers, mentees and patients. He has acted as a mediator for patients as well.

Doctor Kumar as an ability to read into patient treatments and to decipher the important
tracts that relate to consent and treatment provided.

Having a good understanding of dental guidelines and expert literature helps Dr Kumar to
create informative and corresponding medical legal reports.

Areas of expertise include;
©® Emergency dental care

® Patient consent

© Periodontal care

© Crowns

® Fixed bridge work

® Extractions

® Treatment planning and diagnosis

® Routine dental treatment including:
® Restorative dentistry

® Root canal treatment

® Removable prostheses

® Cosmetic dentistry

Complex dental treatment including:

© Implant dentistry © Orthodontics

Tel: 07802 456 804 - Email:info@dentalexpert.me
Website: www.forma.co.uk - Alternate Website: https://dentalexpert.me/

® Facial aesthetics

Consultation clinics at

65 London Wall, EC2M 5TU
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38 Harborne Rd, Birmingham, BI9 ILL

MR SAMEER SINGH

CONSULTANT ORTHOPAEDIC SURGEON
MBBS, BSc, FRCS (Trauma and Orthopaedics)
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All aspects of Trauma (soft tissue and bone injuries), Upper Limb Disorders,
‘Whiplash Injuries. Medical Reporting - Personal injury, Medical Negligence,
Work related disorders and Repetitive Strain Expert.

Mr Singh delivers reports for both claimant and defendant solicitor:
fair unbiased reports to assist the courts. Mr Singh provides legal t
a olicitors in trauma and orthopaedic related matters

erforms over 200
Mr Singh is Chair for the sh Orthopaedic Association Medico Legal
Bond Solon trained and MedCo regi and has undertaken
training for medical negligence and court r

Mr Singh is an expert in personal injury and medical negligence and

Mr Singh undertakes regular CPD to ensure his clinical and legal
practice is up to date.

Clinic locations in London, Milton Keynes and Bedfor
London
10 Harley Street, Marylebone, London, W1G 9QY
The Manor Hospital
Church End, Biddenham, Bedford, MK40 4AW
Bridges Clinic
Bridge House, Bedford Hospital NHS Trust, South Wing, Bedford, MK42 9DJ
The Saxon Clinic
Chadwick Drive, Saxon Street, Milton Keynes, Buckinghamshire, MK6 SLR

Tel: 01908
Email: orthopaedicexpert(
Website: www.orthopaedicexpertwitnes:
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SKAT vs Solo

by Expert Evidence

Summary

This case represents the long-awaited verdict in a
legal battle which has run for almost a decade and is
one of the highest value civil cases ever heard in the
UK. Itis undoubtedly a huge blow for the Danish tax
authorities, but demonstrates that if legal loopholes
are left open, then they can be exploited, a lesson
they have learned at great financial cost.

Background

In  October 2025, Denmark’s tax authority,
Skatteforvaltningen (‘SKAT") lost its £1.44 billion
London based lawsuit against Solo Capital Partners
and others (the ‘Defendants’), which first began in
2018. SKAT argued that large amounts of money
had been falsely claimed in tax rebates as part of
what are now known as “cum-ex schemes*.

€€ Nothing is too good to be true.”

Ernest Holmes

SKAT alleged that Solo Capital Partners (‘Solo‘),
run by Sanjay Shah, was responsible for most of
these claims. Solo was a hedge fund established in
2009 by Mr Shah, with the head office in London and
a further office in Dubai.

Cum-ex schemes

Cum-ex schemes first appeared in the aftermath of
the 2008 crash and steadily spread across Europe.
They are transactions where shares were sold from
one party to another just before the payment of
a dividend, known as ‘cum dividend’, effectively
with dividend, but delivered to the other party
afterwards, so ex-dividend.

The timing of these transactions was designed to
exploit confusion over who actually owned the
shares at the time of the dividend being paid out
to shareholders. By using this timing delay, both
parties were able to claim rebates on withholding
tax. This tax was initially paid once, when the
dividend was first issued, and it is clear that these
schemes were carried out with the sole purpose of
generating multiple refunds of a tax which had only
been paid once.

From this starting point, those involved in such
schemes created ever more elaborate trades to
exploit this arrangement, costing taxpayers in
Europe billions financially. Whilst many European
countries were targeted to exploit this arrangement,
Solo focused primarily on Denmark from 2013
onwards.
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Outcome

The Judge ruled that the 4,170 tax refund claims
were valid under Danish law. After examining all
the evidence, it was concluded that SKAT had not
been misled by any “misrepresentation” from the
Defendants into making the payments. The Judge
noted that whilst greed had undoubtedly played a
part in the Defendants’ actions, this did not mean
that what they had done was misleading or outside
of what was permitted under the legislation at the
time.

It was concluded that the situation had arisen
due to the Danish tax authority’s controls for the
assessment and payment of dividend tax refund
claims being “so flimsy as to be almost non-existent’.
This lack of regulation had allowed these schemes
to flourish. The Judge added that the Defendants
were “able to and did help themselves lo a fortune because
SKAT's processes were so limited”. The conclusion being
that insufficient legislation and controls were at fault
here, rather than the Danish government being the
victim of fraud.

Setting an example

It was noted that SKAT effectively had “unlimited
resources” in the pursuit of this matter, being backed
by a sovereign state. It was clear that there was
a desire to “set an example to the world” that such
actions would not go unchallenged. The case was
also described as being “politically as well as financially
motivated”. Nevertheless, despite such vast resources,
the Judgment has been an indisputable victory for
Mr Shah and the other Defendants.

Expert Evidence

There were a number of Expert Witnesses called to
give their views on the principles involved in the case.
Professor, Dr.Jur Frederik Waage gave unchallenged
expert evidence on the fact that the nation state of
Denmark is a constitutional monarchy. Only SKAT
put in expert evidence from a forensic accountant,
Mr Jens Ringbaek of Deloitte Denmark, whose
evidence was also unchallenged.

However others came in for severe criticism where
Mr Justice Baker said in paragraph 397.

€C All three experts, in differing ways, did not provide
properly balanced written reports, uninfluenced by
the fact that they were instructed, respectively, by
SKAT (Mr Wade), the DWF Ds (Mr Sharma), and
the Shah Ds (Mr Bird). This was most evident in the
case of Mr Wade, much of whose written work was
argument rather than expert evidence. Regretlably,
in my view he carried into his oral evidence the
same tendency and approach, to think first of how

he should be putting the case for SKAT. I concluded,
with regret, that he has become compromised by the
nature and extent of his involvement for SKAT in its
global litigation effort, such that he finds it difficult
not to think and express himself as an advocate for
SKAT’s position. He has, I think, lost detachment
Jrom the partisan interests of SKAT as his instructing
client, and that left me unhappy to accept views of
his that, on analysis, were genuinely matters of expert
opinion where his views were not sharved by at least
one of Mr Sharma or Mr Bird.“

In paragraph 398.

€€ In MrSharma’s case, my concernwas less pronounced.
There was in his case an unwelcome lendency, in
wriling, lo fail lo express qualifications or sel oul a
complete expression of his view, such that the absence,
or narrowness, of any real difference of expert opinion
between him and Mr Wade was obscured, and the
impression might have been gained from reading
his reports that there was nothing atl all unusual or
contrary lo typical market practice about the Maple
Point Model trading (which was Mr Sharma’s focus).”

Next steps

SKAT was quick to issue a statement that they plan to
appeal this decision and that they “strongly disagreed”
with the outcome of the case. They are no doubt
encouraged by the decision in the US in February
2025, where a US jury awarded $500 million to SKAT
following the first US civil trial over cum-ex trades.

Simultancously, Mr Shah, who is currently serving
twelve years in prison following a successful parallel
criminal conviction by the Danish authorities, has
stated that he intends to appeal this conviction, in
view of the outcome in this case.

What seems clear is that this is not the end of this
particular legal saga and it will be very interesting
to see how both of these appeals progress.

References

! Skatteforvaltningen v Solo Capital Partners LLP & Ors [2025]
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Expert Evidence International L|m|ted

Private Banking, Investment and Wealth Management Expert Witness & Dispute Resolution Experts

Contact: Expert Evidence

Tel: +44 20 7884 1000

Email: thomas.walford @expert-evidence.com Address: 36 Old Park Avenue, London, SW12 8RH
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Supreme Court ruling:
[llegality defence applies despite

insanity acquittal

by Owen Fear, Senior Associate & Katie Viggers, Professional Development Lawyer

at Browne jacobson

The Supreme Court has unanimously ruled that a
man found not guilty of murder by reason of insanity
cannot pursue civil claims in negligence to recover
compensation for the consequences of his killings,
applying the doctrine of illegality to bar his claim.

The case —
Lewis-Ranwell v G4S Health Services (UK)
Ltd and others [2026] UKSC 2

Mr Lewis-Ranwell, who had been diagnosed with
schizophrenia, attacked and Kkilled three elderly
men in their homes on 10 February 2019. At the time,
he was experiencing a serious psychotic episode
and held the delusional belief that his victims were
pacdophiles.

Following his arrest, Mr Lewis-Ranwell was tried for
murder but found not guilty by reason of insanity,
meaning the jury accepted he carried out the
killings but was not criminally responsible. He was
detained at Broadmoor Hospital under a hospital
order with restrictions, where he remains.

The negligence claim

Mr Lewis-Ranwell brought civil proceedings
against four defendants' — G4S Health Services
(UK) Limited, the Chief Constable of Devon and
Cornwall Police, Devon Partnership NHS Trust,
and Devon County Council. He alleged that they
were all negligent in failing to provide him with
adequate mental health care or assessment?® in the
days before the killings. He had been arrested twice
shortly before the murders for suspected burglary
and assault, and during both detentions, he behaved
erratically and appeared severely mentally unwell.
He was seen by mental health practitioners and the
need for a mental health assessment was discussed
but not arranged before he was released on bail.

Mr Lewis-Ranwell alleged that, but for the alleged
negligence, he would have been admitted to

hospital, preventing the killings of the three men.
He sought damages for the consequences of the
killings, including his compulsory detention, and an
indemnity against potential claims from the victims’
families.

The legal issue

The central question was whether the doctrine
of illegality — which prevents individuals from
profiting from their own wrongdoing — barred Mr
Lewis-Ranwell’s civil claim in n(‘glig(‘n(‘c?’, despite
his lack of criminal responsibility.

The Supreme Court’s decision

The Supreme Court held that the illegality defence
applied in the circumstances and that Mr Lewis-
Ranwell was barred from bringing civil proceedings
in negligence, even though there was no criminal
conviction. The Court rejected the argument that
the distinction between diminished responsibility (a
partial defence reducing murder to manslaughter)
and insanity (a complete defence) should determine

the availability of the illegality defence in civil law.

Key principles
The threshold question

The Court first considered whether the act in
question — the killing of three men — constituted
unlawful conduct serious enough to engage the
illegality defence. A threshold is needed because it
would be unjust if trivial acts of unlawfulness barred
otherwise valid legal claims. The acts must engage
the public interest, but the claimant’s actions do not
have to carry criminal responsibility to cross the
threshold.

Was the defence of illegality engaged in this case?
The Supreme Court held that, even though there
was no finding of criminal responsibility, the jury’s
verdict established that Mr Lewis-Ranwell did kill the
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three men, breaching “the most fundamental moral rule
in our sociely: you shall not kill”. The claimant’s actions
demonstrated the danger he posed to the public
and accordingly the public interest. The killing of
the men is unlawful conduct which engages the
illegality defence.

Did the defence apply in the case?

The next issue to consider is whether the defence
should apply to the present case, applying the
framework set out in Patel v Mirza [2016] UKSC 42.!
The Court considered:

1. The purpose of the prohibition: The
fundamental rule against killing exists to
preserve life, protect the public, deter unlawful
killing, andacknowledge wrongs done tovictims.
Allowing the claim would create inconsistencies
damaging to the legal system’s integrity — for
example, compensating somecone for lawful
detention ordered to protect the public.

2. Other public policies: Whilst courts generally
should adjudicate civil wrongs, alternative
procedures such as inquests and public inquiries
are better suited to examining what went
wrong. The policy of maintaining legal system
integrity outweighed arguments for permitting
the claim.

3. Proportionality: Given the utmost seriousness
of killing three men and the centrality of these
acts to all claimed losses, denying the claim was
a proportionate response.

Significance

The judgment establishes that the illegality defence
can bar civil claims even where the claimant has
been acquitted by reason of insanity. The Court
emphasised that criminal law distinctions between
conduct that results in criminal responsibility and
conduct that does not should not automatically
govern civil law, and that the coherence and integrity
of the legal system as a whole must be maintained.

Lord Hodge and Lord Lloyd-Jones delivered the
judgment, with which Lord Reed, Lady Rose and
Lady Simler agreed.

References
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Use of Force Expert Witness

BA Hons ( Criminology), BTECH Level 4 Certificate Educational Training, HRDET Team
Leader and Lead Trainer, Managing Safety Trainer IOSH, TRIM Trauma Risk intervention
Management Practitioner

Paul Carmody is a use of force expert, and founder of Carmody Consultancy.

With 25 years of policing experience, he offers bespoke safety training and expert witness
consultancy in use of force, leveraging his expertise in high-risk operations and litigation. Paul
is also a First Aid Instructor - (Freelance) for ATACC Group (October 2025 - Present)
responsible for teaching police officers and staff the initial first aid package and their
refresher training covering all aspects of first aid

Carmody Consultancy supply bespoke training and expert consultation, ensuring
professionals are equipped with the skills, knowledge, and confidence to navigate complex
security challenges effectively including personal safety, and risk management.

Experience extends to high-risk defention, extradition operations, and civil litigation
assessments. Whether guiding frontline professionals or equipping corporate teams with vital
safety skills, his tailored approach ensures practical, effective learning.

As a subject matter Use of Force Expert Witness, Carmody Consultancy provide objective,
evidence-based analysis on force-related incidents. As lead trainer for GMP with
experience of instructed officers in personal safety, self-defence, and legal frameworks.
Working with officers across all levels—from civilian staff to firearms and counter-terrorism
teams. Playing a pivotal role in developing scenario-based training, now used by police
forces across the UK.

Producing concise, impartial reports assessing the appropriateness, legality, and
effectiveness of force used in specific cases. Also qualified to assess and give an opinion on
any use of force, whether it be the police, members of any profession or the public. Also
expertise in Trauma Risk Intervention Management (TRIM).

Reports involves gathering evidence, analyzing tactical decision-making, and advising legal
teams on best practices. Qualified to give expert testimony in court, ensuring precise
inferprefation of police actions within legal contexts. Carmody Consultancy, offer
professional, structured evaluations to assist legal professionals, law enforcement agencies,
and private clients in navigating complex use-of-force cases.

Email: info@carmody-consultancy.uk | Alternate Email: carmodyconsultancysme@outlook.com
Telephone: 07714 460 078 | Website: www.carmody-consultancy.uk

Prof. John Quinlan
Consultant Orthopaedic Surgeon

MB, BCh, BAO (Hons.); AFRCSI; MCh;
FFSEM; FRCS (Tr. & Orth.)

Professor John Quinlan graduated from University College Dublin with MB, BCh,
BAO (Hons.) in 1997, receiving the Gallagher Medal in Orthopaedic Surgery.
After his internship in St. Vincent's University Hospital, he entered the Dublin
Regional Basic Surgical Training Scheme, attaining his AFRCSI and subsequently
completing two years as a registrar before commencing Higher Surgical Training in
2002. He spent six years as an SpR, achieved FRCS (Tr & Orth.) in 2006, MFSEM
(UK) in 2007, and was awarded his CCST in 2008. He then undertook an
arthroplasty fellowship with Prof. Theis at the University of Otago before beginning
consultant practice in Waterford in 2009.

In 2013, Professor Quinlan joined Tallaght University Hospital as a Consultant
Orthopaedic Surgeon specidlising in lower limb arthroplasty. He chaired the
Orthopaedic Trauma Department (2013-2016) and subsequently the Medical
Board (2018-2021). He has held academic appointments at Trinity College Dublin,
becoming Clinical Professor in 2022, and was elected to the Council of the Royal
College of Surgeons in Ireland that same year. He has provided expert witness
reports in nearly 200 lower limb arthroplasty cases.

Professor Quinlan's MCh by research (2004) marked the beginning of a prolific
academic output, including over 120 peer-reviewed publications, more than 100
abstracts, and over 250 presentations delivered nationally and internationally. He
is a specialist editor with The Surgeon and has served as Clinical Lead for the Irish
National Orthopedic Register since 2024.

Teaching and surgical training are central to his career. He has been an
ATLS/EMST instructor and course director, former AO UK & Ireland President
(2021-2023), and President of the Irish Institute of Trauma and Orthopaedic
Surgery since 2021. He has examined multiple MCh and PhD theses and has
served as an external examiner for programmes in Edinburgh and Cork.

Email: office@jqortho.ie | Alternate Email: johnfquinlan@gmail.com
Telephone: +353 86 2287020
Area of work: Dublin, Ireland
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When opinion becomes fact

by Sian Fisher, Senior Associate

Factual witness evidence can be the foundation of

a successful defence. However, obtaining a credible
and compelling statement from the key witnesses
can be challenging.

The Claimant will have undergone the procedure or
sat through the consultation or assessment which is
at the heart of the case only once. By contrast, the
witnesses for the Defence may have repeated the
process in question many times in the intervening
period and have no recollection of the particular
procedure or consultation which is the focus of the
claim. Some assistance may come from reviewing
the contemporaneous notes, but the notes may be
written in short hand, particularly if the procedure
in question is routine.

The witness may describe their usual practice as a
means of bolstering their evidence. This, of course,
is reasonable. However, as a recent case illustrates
(Ebanks-Blake v Calder [2025] EWHC 3327 (KB)

(18 December 2025) adopting the evidence of

the parties” expert and passing it off as your own
recollection, is not.

The case

The claimant was a professional footballer with
Wolverhampton ~ Wanderers who suffered a
fracture of his lower left fibula during a match. The
Defendant reduced and fixed the fracture to the
fibula in addition to which he performed an ankle
arthroscopy. The Claimant’s case was that the latter
procedure was not indicated and caused damage.
The key issue to be addressed by the Defendant in
his statement therefore was the rationale behind his
decision making at the time. Put simply, why had
he thought that the arthroscopy was reasonably
required? To supplement his own recollection, the
Defendant incorporated wholesale passages [rom
the report of his expert into his statement, without
attribution.

Unsurprisingly, this unusual stratagem did not
escape the scrutiny of the trial judge. Noting that
the Defendant’s evidence had evolved throughout
the lifetime of the case, the Judge observed that

€€ the fact that sections of the defendant’s witness
statement had been cut and pasted from Professor
Ribbans’ report is a strong pointer in the direction of
the defendant’s thinking having been influenced by
aspects of the expert opinion of Professor Ribbans.
The defendant accepted that those sections were
almost word for word identical and their inclusion
could not have been accidental or coincidental”.

In other words, rather than the expert basing his
opinion as to whether the care was reasonable upon
the Defendant’s factual account of his reasoning at
the time, the Defendant based his factual account
upon the opinion of his expert, who was a known
enthusiast for arthroscopies. In short “the defendant’s
account of his reasoning and recollection has been, no
doubt unwittingly, influenced by expert opinion”. Given
this, the Judge concluded that “I can place litile or
no reliance upon the defendant’s witness statement or his
evidence at trial”.

The defence failed.

Practice points

This is the latest of a series of cases in which factual
statements have been the subject of unflattering

judicial comment, and where the hand of the lawyer

has been felt, rather than the voice of the witness
heard. Ultimately, lawyers do need to step back and
let the witnesses speak for themselves.

CLyDe&CO
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l Forensics Ltd @ o
“ FS 748559

A Davies Com pany Expert Fire, Mechanical and Material Engineer

Forensic Investigators for Motoring & Engineering Matters Engineering Forensics provides expert advice to solicitors, loss adjusters, insurers

We are a market leading team of forensic scientists, engineers and collision and private clients.
investigators who can offer impartial and expert advice for motoring and ‘We are experts in ecapes of water, mechanical failure, corrosion, collision
engineering matters. Whatever the circumstances, our specialist team can help by investigation, fire and explosion and personal injury. We are experts in forensic
providing our very own engineering investigation services. investigations.
Collision Investigation Expertise includes
Our Collision Investigations consist of a tailored solution which provides an in-depth ® Escapes of Water & Oil ® Mechanical and Material Failures
analysis, as well as answering certain questions about an incident.Our experts are ¢ Corrosion ® Fires & Explosions
equipped with the latest technology to download and analyse vehicle crash data. * Personal Injury & HSE * Collision Investigation
¢ Failure mode analysis ® Metallurgical analysis
For motoring and engineering failures, we are specialists in the analysis of e Corrosion mechanisms o Structural failure analysis
incidents. As well as determining the root cause of a failure, our forensic engineers o Contamination assessment o Fracture analysis

also come up with an optimum method of preventing the failure reoccurring. .
Areas include:

Fire Investigation o Industrial, Railway, Marine, Construction and Oil & Gas
GBB has a group of specialists who are experienced in the background of fire o Bolts, shafts, gears, lifting equipment & pipes
investigation in vehicles and buildings. Their knowledge of ignition temperatures © Plumbing fittings - plastic & copper pipe, compression joints and valves
and flammability of certain materials helps identify the origin and cause of the fire. o Toys, furniture and appliances ® Catering - contamination
® Medical devices o Electronic devices
Research

© Water analysis ® Dust analysis

GBB differentiates itself from other consultancies with its own self-funded research . .
® Paint analysis

department and has been acknowledged in Court for its ‘research based and
reasoned approach’. Contact Name: Mr Alexander Wildish
Tel: 01702 337 565 - Mobile: 07555 899 508

Please get in touch to find out how our forensic experts can help with your case Email: alex@engineering-forensics.couk

Contact Alternate Email: sarah@engineering-forensics.co.uk

Email: gbb_info@davies-group.com Website: www.engineering-forensics.co.uk

Telephone: 03452 577677 Offices: The Surgery, 119 Shaftsbury Avenue, Southend-on-Sea, Essex, SS1 3AN
Website: www.gbbuk.com Midlands, Lyndons Farm Business Park Poolhead Lane, Earlswood, Solihull B94 SES
GBB (UK) Limited, Unit 8 Caxton Road, Fulwood, Preston, Lancashire, PR2 9NZ Ireland, Pike of Rushall Loran, Portlaois Co. Laois, R32T449

Expert witness services
Electrical failure investigations L A X M A N

Mechanical failure investigations

RINA supports a wide range of industries and technical

applications, via our host of Chartered Electrical and

Mechanical Engineers, Metallurgists, Chemists and Physicists, FlaXIllaIlS .

based at our UK in—hquse Iabgratories and workshops. ) Chartered Insurance Prac[ltloner
We work with loss adjusters, insurers, legal practices, accident

investigation bureaux and operators of major plant. ACH, MAE

Our experience. Your growth.
RINA.ORG @ ukinfo@rina.org With more than 50 years’ experience in the insurance

industry, Roger Flaxman, is a member of the Academy
of Experts and ACII Chartered Insurance Practitioner.

Roger has more than two decade’s experience serving
as an expert witness in over 200 matters of insurance
practice, duty of care and insurance market procedure.

Roger has courtroom appearance experience.

Contact:
Charlotte Green
Flaxmans

70 Gracechurch Street, London, EC3V OHR

Tel: 0203 972 6440

Email: enquiries@flaxmanpartners.co.uk
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Al - the expectations for
expert witnesses

by Fay Waterfield, Associate

Al tools have been used by the legal profession for
a significant time without difficulty, for example,
Technology Assisted Review in electronic disclosure.
Over recent years and with the advent of large
language models (LLMs) such as ChatGPT, the use
of generative Al in dispute resolution has increased.
Whilst Al can potentially be useful for summarising
large bodies of text and performing administrative
tasks, care needs to be taken to ensure that the
information obtained through Al tools is accurate.

Judicial guidance

The Courts and Tribunals Judiciary has recently
issued updated guidance' for Judicial Office Holders
on the use of Al and the need for independence,
impartiality and integrity. Setting out key issues
and risks, and suggested ways to mitigate those,
the guidance highlights (among other matters) the
need to:

Understand the limitations of Al:

Al tools “are a poor way of conducting research
to find new information you cannot verify”.

“Even with the best prompts, the information
provided may be inaccurate, incomplete,
misleading, or biased. It must be borne in mind
that “wrong” answers are not infrequent.

“The currently available LLMs appear to have
been trained on material published on the
internet. Their “view” of the law is often based
heavily on US and historic law”.

Uphold confidentiality and privacy:

“Do not enter any information into a public Al
chatbot thatis not already in the public domain.”

“Any information that you input into a public
Al chatbot should be seen as being published to
all the world.”

“In the event of unintentional disclosure of
confidential or private information you should
contact your leadership judge and the Judicial
Office. If the disclosed information includes
personal data, the disclosure should be reported
as a data incident.”

Ensure accountability and accuracy:

“The accuracy of any information you have been
provided by an Al tool must be checked before it
is used or relied upon.”

“Al tools may “hallucinate”, which includes....
making up fictitious cases, citations or quotes,
or refer to legislation, articles or legal texts that
do not exist”.

Take responsibility:

“Judicial ~ office  holders are personally
responsible for material which is produced in
their name.”

“Judges must always read the underlying
documents. Al tools may assist, but they
cannot replace direct judicial engagement with
evidence.”

Lawyers

The Law Society issued similar guidance on 1
October 2025 (Generative Al: the essentials). The
guidance highlights the need to make sure that any
information or documents that a solicitor submits
“to the court are accurate and from genuine and
verifiable sources.” The guidance also provides
that “misuse of any tool, leading to inaccurate
information being presented” will breach the SRA
Code of Conduct.

Unfortunately there have been several recent cases
where legal professionals have been censured by
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Managing Director

MCIOB ACABE FACQP

| am a highly experienced, highly qualified and well trained member of the
construction community. | am best know for running a multi award winning
chartered construction company called the Abbey Construction Group. The
Abbey Construction Group has completed hundreds of residential construction
projects and | have vast experience in understanding the nuance and grey areas
allowing me o find the correct outcome to any dispute.

| have worked on over 300 residential projects and a Level 7 Senior
Construction Manager. | have developed relationships with architects and
developers and oversee all projects from proposals to contract phases.

| started my own construction company in 2020 with a focus on high standards
and exceptional construction projects. 5 years on and we have won multiple
awards, become a chartered company and received the most accreditations for
aresidential construction company in the UK. | was the runner up for construction
manager of the year 2025 and specialise in the full administration of
construction projects from commencement fo closure.

| am also a consultant for many other parties and provide advice on how to best
navigate tricky contractual or workmanship situations.

Abbey Extensions and Renovations is a London based construction company
specialising in high quality residential developments, including loft conversions,
extensions and complefe home renovations.

To date, Abbey Extensions and Renovations has completed over 150 high-level
developments, while our team of seasoned experts has the combined
experience of more than 600 construction projects.

Contact: Abbey Construction Group | Telephone: 0753 855 7022
Email: steve@abbeyextensions.com | Alternate Email: info@abbeyextensions.com
Website: www.abbeyextensions.com
9-11 Gunnery Terrace, London, SEI8 6SW

M. Raza Khan MRICS

RICS Chartered Surveyor
and Registered Valuer

I have been a company director of Samson Consultants since 2011 and have been in the
property sector since 2006. On a day-to day basis | lead a team of surveyors catering
for residential/commercial properties as well as property development consultancy.

Expert Witness

| have acted as an expert witness in property and construction matters since 2012,
including cases which have been defermined in court proceedings, arbitration hearings,
UK government departments as well as private settlements. Cases that | have been
involved in include:

+  Repudiation of Construction Red Book Valuation Reports for
Contracts HMRC in connection with CGT and
Red Book Valuation of Property Probate matters
(commercial, residential including Red Book Valuation Reports
residential developments) relating to CPO, Help To Buy,
Planning Permissions for residentially Shared Ownership
lead schemes Leasehold Enfranchisement
Landlord and Tenant Act 1954 RICS Level 1-3 including Building
Schedule of Condition Surveys
Schedule of Works Residential Leasehold Extension
Commercial Rent Reviews

Worked with and for

Haringey L&Q g

LONDON

Carter Lemon ]
Camerons LLP ThackrayWilliams

Solcitors

Contact: Samson Consultants
Telephone: 02082 211522 | Email: raza@samsonconsultants.com
Alternate Email: info@samsonconsultants.com | survey@samsonconsultants.com

Website: www.samsonconsultants.com

Samson | e

Chartered Construction Management Consultancy,
Clerk of Works and Construction Inspectors

Amrin Resources Lid is a progressive and forward thinking construction inspection and
Clerk of Works services organisation. We are environmentally driven and committed to
quality, providing support for clients, client agents, Architectural practices and
contractors. We pride ourselves on being a multi service provider capable of integrating
into and complementing any construction project, management or client team.

The company provides a professional yet personal level of service for clients and
contractors and has the capability to operate on all types of multi-disciplinary
construction and civil engineering projects including the integration of mechanical and
electrical engineering installations within structures.

Our team underfake site inspections capturing quality control, adherence to
specification, H & S and programme monitoring to ensure clients are fully aware of
developments that could impact upon project delivery and cost.

In addition, we can provide buildability input at the pre-construction stage when
required. Risk assessments and method statements can be reviewed to ensure
operations are undertaken safely and in accordance with current legislation.

Our Clerk of Works/Construction Inspectors services are undertaken by professionals
from Building, Civil Engineering, Mechanical and Electrical Engineering backgrounds
which together can provide a Multi-Disciplined and flexible supervisory/monitoring
team.

Our team also provide drone inspections of structures including thermographic surveys
and report production in real time.

All inspectors hold a selection of relevant qualifications such as MCIOB, MCABE,
MICWCI, RICS, IOSH, NEBOSH, CSCS and other trade bodies.

Our wealth of experience within the industry makes us available to provide Expert
Witness reports. For more information and fee quotation please get in touch.

Contact name: Mr Darren Skarratt | Telephone: 07900 321264
Email: darren@amrin-resources.co.uk | Webiste: www.amrin-resources.co.uk
Area of work: North West & Nationwide

—

Mr Gareth Smyth

Business valuations
- Expert witness

Law LLB (Hons), Corporate Finance (MSc) &
A

Gareth Smyth has been advising owner managed SME businesses on the sale and
acquisifion of companies since 2006. He specialises in the valuation of owner
managed micro businesses to large turnover businesses in excess of 60m.

Litigation and Valuation Experience;

Gareth Smyth has provided reports and expert evidence for both Claimants and
Defendants in litigation cases, as well as on a jointly appointed basis in respect of:

+  Full company and partial ownership valuations.
- Divorce and Matrimonial proceedings.
+ Valuing the interest of an exiting shareholder.

Recent Expert Witness Experience

Valuation of family operated convenience store c. £500,000 revenue in
matrimonial proceedings.

Valuation of Construction business c. £13m revenue matrimonial proceedings.
Valuation of Marketing Agency c. £2.5m revenue matrimonial proceedings.
Shadow Expert Report that resulted in a costs order against the Respondent.
Valuation of Car Repair Garage for shareholder dispute.

He has also given numerous valuations to company directors to satisfy disputes on
share ownership, provide starting points for negotiation of both full and partial sales to
infernal and third parties, as well as for the purpose of share options and other
circumstances in which an independent valuation are necessary.

Email: b.daniels@hiltonsmythe.com
Telephone: 0161 672 5060

Website: www.hiltonsmythe.com
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the court for misusing Al. For example, Choksi v IPS
Law LLP [2025] EWHC 2804 (Ch) where a witness
statement from the defendant’s managing partner
contained references to a number of cases that had
“wrong citations, wrong names or which simply did
not exist”, and MS v Secretary of State for the Home
Department (Professional Conduct: Al Generated
Documents) Bangladesh [2025] UKUT 305 (IAC)
where it was found that the barrister “had misused
artificial intelligence and attempted to mislead the
Tribunal”.

Dame Victoria Sharp, the president of the Kings
Bench Division, issued a sharp warning on 6
June 2025 (R (on the application of Frederick Ayinde)
v Haringey London Borough Council; Al-Haroun v
Qatar National Bank QPSC and QNB Capital LLC
[2025] EWHC 1383 (Admin)). In this decision, the
Court addressed serious professional misconduct
involving the misuse of Al by legal practitioners in
two separate cases. Dame Sharp warned that:

€< Freely available generative artificial intelligence tools,
trained on a large language model such as ChatGPT
are not capable of conducting reliable research. Such
tools can produce apparently coherent and plausible
responses to prompts, but those coherent and plausible
responses may turn out to be entirely incorrect.”

[para 6]

€€ Those who use artificial intelligence to conduct
legal research notwithstanding these risks have a
professional duty therefore lo check the accuracy of
such research by reference lo authorilative sources,
before using il in the course of their professional work
(to advise clients or before a court, for example).”

[para 7]

€€ There are serious implications for the administration
of justice and public confidence in the justice system if
artificial intelligence is misused.”

[para 9]

Dame Sharp’s judgment refers to an American case
(Kohls v Elison No 24-cv-3754 (D Minn 10 January
2025) where the parties relied on expert evidence
about Al. Dame Sharp noted that “one of the experts
had used generative Al to draft his report and it
included citations of non-existent academic articles”
and referred to observations made by United States
District Judge Laura Provinzino in that case:

€¢C The irony ... a credentialed expert on the dangers
of Al and misinformation, has fallen victim to the
siven call of relying too heavily on Al — in a case that
revolves around the dangers of Al, no less.

The Court thus adds its voice to a growing chorus
around the country declaring the same message:
verify Al-generated content in legal submissions!”

Experts

The use of Al by expert witnesses was addressed
in the latest Bond Solon Expert Witness Survey
published on 7 November 2025. 20% of respondents
stated that they had used artificial intelligence in
their role as an expert witness, an increase from
9.31% last year but still considerably lower than the
national average of 65% across UK workers.

Of the 20% of experts who had used Al, most had
done so to assist with research and others said
that they “used Al to rephrase writing, and check
grammar and spelling, or to calculate results from
data.”

The vast majority of respondents (89%) felt that
specific guidance was required for the use of Al
by expert witnesses in the UK. The survey states
that “it is clear that the relatively low uptake of
the technology is likely down to fear of inviting
unintended criticism”.

The survey asked whether experts would “accept an
instruction where the solicitor insisted on providing
the expert witness with a draft expert report for the
case, that was generated by Al”. 14% said that they
would accept such an instruction. This was raised
as a matter of concern by Mr Justice Waksman,
head of the Construction and Technology Court,
at the Bond Solon Expert Witness Conference on 6
November 2025.

Comment

Whilst there is currently no specific guidance
for expert witnesses on the use of Al, they should
always comply with their duties under Part 35.3 of
the Civil Procedure Rules (CPR). Expert evidence
presented to the court should be the independent
product of the expert, an expert witness should
provide independent assistance to the court by way
of objective unbiased opinion in relation to matters
within their expertise, and an expert witness should
state the facts or assumptions on which their opinion
is based.

The CPR Part 35 duties make it incumbent upon the
expert to check that the information obtained from
AL or from any other research sources, is accurate.

It would be helpful for CPR Part 35 to be updated
to include specific guidance for experts on the use
of AL In the meantime, we would suggest that the
warnings of Dame Sharp apply to experts as much as
lawyers and that they should bear these in mind, as
well as the recent judicial guidance. The Law Society
guidance on generative Al states that a solicitor
bears the professional responsibility for the factual
accuracy of expert reports and so it is important
that solicitors seek to regulate the use of Al by their
experts.
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The issue of Al could be addressed in the solicitor’s
letter of instruction to the expert. For example:

+ Enclose a copy of the recent judicial guidance
and state that the expert is expected to comply
with this if they intend to use Al tools in the
preparation of their report.

- Highlight the need to ensure that any material
produced by Al is double-checked and verified
for accuracy.

- Highlight the need to maintain data security
and that confidential or personal information
should not be entered into Al tools.

+ Suggest that if the expert uses Al, they should
document the process clearly, so that they
can explain how it was used if questioned by
solicitors or by the court. That may include
saving and /or reproducing in the body of their
report a copy of the specific ‘prompt’ wording
used to generate the Al output.

+ Give clear instructions that the expert must
verify that all decision-making and opinion
contained in the report was generated
themselves independently of Al

References
' www.judiciary.uk /guidance-and-resources /artificial-
intelligence-ai-judicial-guidance-october-2025/
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Lxpert witnesses: what’s the price
of a change of mind-

by Tony Bingham, Arbitrator, 3 Paper Buildings, Temple

When an expert witness changed his mind under
cross-examination, should that have impacted the
costs award?

M]J Gleeson submitted a planning application for
139 dwellings at Runcorn - or rather, in the vicinity
of Runcorn Chemicals Complex. The Health &
Safety Executive (HSE) was a tad sniffy and advised
against it on health grounds. No matter, said the
local council’s planning department, adding it
had extensive experience and history with the
chemicals industry and “had a robust approach to
taking risks posed by such developments”. On top
of that, the council took advice from a specialist
risk management consultant firm with extensive
experience as expert witness.

Fair enough, methinks. Not so the HSE. It coaxed
the secretary of state for housing to call in the
planning permission. And so the stage was set for
an all-singing, all-dancing piece of litigation with
solicitors and barristers and expert witnesses.

The case is called: the King (on the application of

Halton Borough Council) vs the Secretary of State
for Levelling-up, Housing, Communities & Local
Government.

Now, here is a spoiler in more than one sense.
During the High Court hearing, the very
experienced expert appointed by the council and
hitherto wholly in support of granting planning
permission completely changed his mind! When the
HSE’s barrister cross-examined him on day three
of the inquiry, the expert agreed that if he were in
a planning inspector’s position, he would have to
advise the secretary of state strongly against the
grant of planning permission. I bet the council’s
barrister let out a noise, from somewhere deep
down, that echoed across the court. That’s a spoiler
and a half.

You might guess the expert’s concession was enough
for the borough council to withdraw its intention
to give planning approval — and, yes, it did. The
next spoiler is that the HSE was awarded all its legal
costs by the High Court judge — but then the three-
judge Court of Appeal took them away. Spoilsports,
perhaps.

Let’s go through the topic of who pays legal costs;
more particularly, ask who pays the costs in planning
inquiries. The ordinary position in planning is much
the same as in construction adjudication. Each side,
win or lose, pays its own costs. If, however, a dispute
comes to the High Court as a construction dispute,
then the rule is that “costs follow the event”. This
usually means the net winner gets its costs paid by
the losing party. But the overarching right of the
judge or arbitrator is to apply discretion. In other
words, the tribunal can depart from “costs follow
the event” if the tribunal sees merit in giving some
relief to the losing party for some reason or other.

In the Halton planning case, the first judge, sitting
alone, decided that the volte face of the expert, being
a complete change of mind, caused the council to
quit and concede defeat. So he awarded the HSE
its legal costs. He parted company with the usual
planning approach of each side paying its own costs.

Ah, but the Court of Appeal took a different
approach. First the court explained that in planning
proceedings the parties normally meet their own
expenses. That’s because all parties are expected
to behave reasonably to support an efficient and
timely process and to encourage local planning
authorities to property exercise their development
responsibilities so as to stand up to scrutiny. The
Court of Appeal began a search for unreasonable
behaviour, which, if found, would lead to costs being
awarded against the party judged to have been
unreasonable.
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The temptation is to find that the collapse of the
council’s case was of the council’s own making,
given a member of its own team gave evidence that
was demonstrably flawed and unsound and admitted
so by its own expert. The Court of Appeal said,
however:

The mere fact that the evidence of an expert wilness
being demolished in cross-examination does not, of
itself, lead to the conclusion that the party calling that
expert has been guilly of unreasonable behaviour.
Instead, it may be said that where an expert wilness
accepts points put to him in cross-examination, which
are adverse to the case of the party calling him, he is
performing his duty to the tribunal in question.”

The Appeal Court pointed to a remark in the case
of R vs Cornish, where the well-known construction
industry Judge Coulsonsaid, ofan expertwho proved
“obviously unreliable” when giving his evidence: “In
my view, it would be unfair to say anything went
‘wrong’ In some ways, what happened was a good

No, his job is a duty to the court. He would be
behaving unreasonably if he kept up his sleeve a
new-found opinion that torpedoed his party’s case.
His primary duty is to the court. The HSE did not
get its costs.

The article was first published in Building
www.building.co.uk

Anthony Bingham

Anthony Bingham (Tony) is a specialist in Building
& Civil Engineering litigation, arbitration,
adjudication and alternative dispute resolution.
Tony is a practising barrister, arbitrator, adjudicator

example of the adversarial trial process in action.” and mediator. He joined 3PB in 1991.
It seems to me there are two questions here. First,
was it unreasonable for the council to rely on this
expert or did it become unreasonable? The answer
is no: he was a competent expert. Second, did the
expert behave unreasonably by changing his mind?
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Heritage reliefs: preserving
heritage, reducing tax

by lgra Babu, Trainee Solicitor & Rachel Brooks, Partner at Foot Anstey

For many years, Agricultural Property Relief and
Business Property Relief have been the main tools
for reducing Inheritance Tax (IHT) exposure.
However, with recent reforms limiting both reliefs
to a £2.5 million cap, high-value estates may find
these traditional strategies less effective. In this
evolving landscape, heritage property reliefs (such
as Acceptance in Lieu and Conditional Exemption)
are emerging as uncapped alternatives worthy of
renewed attention.

These reliefs are especially relevant to owners of
landed estates, historic houses and their grounds, as
well as collections of significant artworks or objects.
For such estates, heritage reliefs can provide a
valuable route to mitigating IHT while preserving
important assets.

Conditional Exemption

Conditional Exemption is a temporary exemption
from IHT. The relief operates by deferring the
IHT that would otherwise fall due on the assets in
question.

It can apply to a wide range of heritage assets. These
include:

- Objectswhichare pre-eminent for their national,
scientific, historic or artistic significance.

+  Land of exceptional scenic, historic or scientific
interest.

+  Buildings whose preservation warrants special
care as a result of its historic or architectural

interest, along with associated land, or objects
with a historical association.

This deferment of the liability to tax is conditional
on the below:

+ Providing public access to the asset for anumber
of days in the calendar year to be agreed with
HMRC (a minimum of 28), either in the asset’s
current location or in a museum.

- Keeping the item in the UK (except for any
period /purpose approved by HMRC).

- Taking reasonable steps to preserve the asset.

IHT becomes payable if the owner fails to meet the
required conditions, sells the asset or disposes of it
by some other means (a gift to children perhaps).
The IHT would also become payable on the owner’s
death. In the case of a gift or inheritance, the new
owner can apply to renew the exemption and the
transfer can also benefit from a Capital Gains Tax
deferment.

Claiming  Conditional ~ Exemption  involves
completing form IHT420 and liaising with HMRC’s
Heritage Team. A professional will typically need to
prepare an inventory of the assets and set out why
they qualify for the exemption, along with details
of how the public will be able to access them. Arts
Council England or Historic England then reviews
the application and assesses the items’ pre-eminence
or historic value, which may include an on-site
inspection.

Acceptance in Lieu

Acceptance in Lieu allows individuals to settle an
IHT liability by transferring objects of significant
cultural, scientific, or historic value to the nation.
This can avoid the complication and risk associated
with selling assets in order to fund an IHT liability.
Due to a complex function of the relief and the way
the value of the asset and associated tax credit is
calculated for these purposes, this value is often
higher than the post-IHT value in the estate.

Toobtain thisrelief, an application mustbe submitted
to the Acceptance in Lieu Panel, which appoints
specialist advisers to assess whether the claim
should be approved. If the application is accepted,
the necessary directions and arrangements are put
in place to transfer the property. Once the transfer
is completed, HMRC draws down the corresponding
tax credit.
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Why expertise matters

Both Conditional Exemption and Acceptance in
Lieu can offer valuable savings. Equally, they are not
always the optimal choice.

Conditional Exemption may restrict alternative uses
(such as environmentally beneficial schemes for
landowners) and, if later reversed, trigger significant
tax charges. Executors considering Acceptance
in Lieu must obtain independent valuations,
potentially instruct additional experts, and should
also consider the risk of dispute where beneficiaries
were expecting specific items from the estate.

Heritage reliefs present unique opportunities
- but also complex challenges. Applications
require detailed knowledge of eligibility criteria,
valuation processes, and negotiation with multiple
stakeholders. Missteps can result in delays,
unexpected tax liabilities, or missed opportunities.

Andrew Acquier, FRICS

CHARTERED ARTS SURVEYOR

Andrew Acquier FRICS has been working as an independent
valuer since 1982, specialising in fine art and antiques.
Instructions for probate, divorce settlement, tax/asset and
insurance valuations as well as expert witness work are
regularly received from solicitors and other professionals.

Andrew has many years experience of compiling reports
for litigious cases, several of which have necessitated a
subsequent court appearance as an expert witness to argue
quantum. Divorce valuations are a speciality, usually as Single
Joint Expert. He is an Associate Member of Resolution.
Work is carried out throughout the UK and abroad.

93 York Street
3 Broadstairs

‘| Kent
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Tel: 0207 353 6440
- Mobile: 07787 518 861
© Email: andrew@andrewacquier.co.uk
Website: www.andrewacquier.co.uk

Our Private Wealth team at Foot Anstey combines
technical expertise with a deep understanding of
estate planning and succession objectives. We work
closely with clients and independent experts to:

- Assess whether heritage reliefs align with their
broader goals

- Prepare robust applications and supporting
documentation

+ Manage negotiations and compliance to secure
reliel efficiently

By taking a strategic approach, we help clients
preserve heritage assets while mitigating tax risk —
ensuring that decisions made today stand the test of
time.

Mr Ben Collins

Chartered Building Surveyor
BSc (Hons) MRICS
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a Member of the Royal Institution of Chartered Surveyors (since 2002).
I specialise in building defects, diagnosis, building pathology, and disrepair.
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over defective works and contract compliance matters, Party Wall Etc Act as
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appointed in matters of building architectural technical design, primary in
the residential sector, including on building regulation compliance matters.

I have undertaken in excess of 500 Part 35 Civil Procedure Rule
compliant reports on a single party appointment and as single joint expert
for solicitors and court directly.

Rupert Elliott Consulting is regulated by the
Royal Institution of Chartered Surveyors

Contact: Ben Collins
Mobile: 07980550941
Email: bencollins@rupertelliott.co.uk
Website: www.rupertelliott.co.uk
Address: Churchdown Chambers, Bordyke, Tonbridge, TN9 INR
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A Chartered Building Surveyor’s
assistance to Merseyside Police in

respect of the suspicious death of
Adrian Swift, (deceased 24.03.21)

by Tim Davies, Chartered Building Surveyor

Dampness in bathroom floor

It was in early March, 2021 whilst Covid restrictions
were still in place, that I received a call from a
detective with Merseyside/Liverpool Police. It was
not the usual type of call I was expecting. Being
registered as a “Forensic Surveyor” on the NCA
(National Crime Agency) data-base for many years
I've become accustomed to requests to assist various
Police forces throughout the UK with investigations
generally into fraudulent property deals and Rogue
Traders divesting elderly and vulnerable customers
of their life savings. This enquiry turned out to be
quite different.

Emergency services had been called to a house
in Bishopgate Street, Wavertree on the morning
of March 24th, (2021), where a deceased male was
located in the first floor bathroom. His name was
Adrian Swift and he was 57 years of age, (he was
known affectionately by his family as “Ade”). He had
been found unresponsive by emergency responders
in the bathroom of the house he shared with two
other males (Adam Oldland and Steven Hardaker),
and a female, 45 year old Cheryl O’Callaghan,
believed to be Steven Hardaker’s Girlfriend.

The version of events the three occupants had
given the Police was that they were in the ground

floor area of the house when water began to emerge
through the rear lounge ceiling from the bathroom
above, on a Sunday morning, (24th March), 2021.
After entering to the bathroom, they reported that
they found Adrian, unconscious in the bath, and
had tried to resuscitate him with CPR, after lifting
him onto the bathroom floor.

The Police were not convinced of the three occupant’s
version of events, and from the start classed Adrian’s
death as “suspicious”.

As a consequence, I was requested to urgently attend
the property, and I was asked to provide an expedited
CPRc 19 Compliant Report providing my opinion on
whether the amount of water/moisture/dampness
in the property was indicative of an overflowing
bath, from the first floor bathroom, (in which Adrian
was alleged to have accidently drowned).

Borroscope in floor void

The property was still a secure crime scene when I
attended with one of the scene of Crime Officers,
but I had permission to cut and lift sections of
floorboards; remove the bath panel and bath waste
trap to undertake my survey and assessment, for
which T'used various hand and power tools together
with an electronic diagnostic damp meter, thermal
imaging camera and a borroscope. The Police
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were keen to establish, if in my view, any residual
dampness in the bathroom area and ceiling void
below, was consistent with a bath overflowing over
an extended period of time, as the three occupants,
(subsequent defendants), of the house had initially
stated.

The survey that I completed established in my view
that very little water was on the bathroom floor, in
the floorboards, behind the bath panel, or within
the floor void, (above the lounge ceiling below), even
taking into account evaporation rates and water flow
volumes.

Additionally, the bath itself was 1520mm, (5ft) in
length and held 140 litres/30 gallons of water, (if
filled to the brim). Adrian was a tall man — 1930mm,
(6ft 47), the likelihood of him drowning in the bath
was remote, and immediately arose suspicion with
the Police as to how Adrian had died.

My view was that less than 1 litre of water had been
present shortly after Adrian was “discovered” -
lifeless in the bath. There were only two localized
areas of dampness — a small section below the vinyl
floor of the bathroom floor and in the lower section

of the bath panel and timber support frame. Such a
small amount of water was in my view inconsistent
with an overflowing bath, (as the defendants had
told the Police). This would form my opinion of the
Expert evidence I would provide in my Report and
the subsequent oral testimony I was to provide in
Liverpool Crown Court.

i 3 - A "*'.'.5)

Section of floorboard removed to access ceiling void below

The police charged Cheryl O’Collaghan with
Adrian’s murder and Adam Oldland and Steven
Hardaker were charged with perverting the course
of justice, and files were passed to the CPS.

I was called to provide oral testimony evidence in
Liverpool Crown Court in the Trial, (in November
2022) and I was subject to cross examination by
three Barristers representing the three Defendants.

During the early stages of the trial the two co-
defendants that were accused of perverting the

course of justice, entered guilty pleas and each were
sentenced to 2 years custody. The Judge, concerned
at the potential for an inference that the Jury might
obtain from the co-defendant’s guilty pleas and the
possibility of a miss-trial, dismissed the Jury and
then set a date for a re-trial three week’s later with a
new Jury subsequently sworn in. I was requested to
provide my evidence again, along with all the other
original witnesses.

After  relatively  short deliberation,  Cheryl
O’Callaghan was found guilty of the murder of
Adrian Swift and subsequently sentenced to life
imprisonment.

It emerged in the trial that the day before Adrian was
found dead, Cheryl O’Callaghan had badly beaten
him with a baseball bat and pushed him down the
stairs in the house. Adrian was admitted to hospital
that Saturday night but had discharged himself the
following day without making a formal complaint
to the Police. When he was in the bathroom, on the
Sunday morning, Cheryl O’Callaghan, unprovoked,
beat him again with fatal consequences. To try and
conceal their crime, Adrian’s body, (which was lying
on the bathroom floor), was soaked with water from
the flexible showerhead attached to the taps of the
bath to try to give the impression he had drowned,
and the supposedly overflowing bath had alerted
the three defendants. Clearly, this deception was
unsuccessful. Paramedics who first arrived at the
scene described the bath being “dry” and no water in
Adrian’s mouth or eye sockets. The evidence against
Cheryl O’Callaghan from the paramedics, the
Coroner, and other Witnesses, (including myself),
assisted in proving beyond reasonable doubt that
Cheryl O’Callaghan was guilty of Adrian’s murder.

By all accounts Adrian was a talented musician,
often to be found busking in Liverpool City Centre
and was much loved by his family, and friends. He
was classed as frail, unwell and vulnerable at the
time he was murdered.

It was a sad and distressing case to be involved with,
and something that I have not in my 40 year career
as a Chartered Surveyor experienced previously. It
was however satisfying to have assisted the Police,
the Court, Judge and Jury with some of my technical
expertise, in the successful conviction of the three
defendants and ultimately to see justice duly served
for Adrian.

Tim Davies

BSc(Hons) MRICS MAE Cert EW (Civil & Criminal)
Chartered Building Surveyor, RICS Registered
Valuer
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Is DEI a PCP?

by Peter Crowley, Winsdor Actuarial Consultants Ltd

To 99.9% of the population , the word “Essop” will
mean nothing, yet it was a landmark employment
case in the England and Wales Court. Lady
Hale (she of the spider brooch and preventer of
proroguing fame) decided that the civil service
method of choosing people for promotion was
indirect discrimination. In brief (and certainly not
legal advice here!l), applicants for promotion had
to pass a test to see if they would make good civil
servants. They then had to pass another test to see
if they could do the job. BAME and older people lost
out disproportionately on the first test.

Lady Hale ruled that that the first test was
discriminatory — how “civil servanty” you were
had no bearing on whether you could do the job.
The civil service had tried to say “prove the test
discriminates”, then disclosed at a very late juncture
advice they had received to say that it probably did.
A statistical report stated the rejection pattern was
very hard to justify. They finally coughed up £I
million.

To anyone why as looked at civil service departments
in the context of DEI, (Diversity, Equity and
Inclusion), this might come as a surprise. They all
swear by it — the MoD probably coming top with a

man with a rainbow jumper offering his services as a
“LGBT Ally”) - but the reality is often very different.
The Anne Giwa-Amu case shows a shocking
combination of racism and managerial neglect.

To fill in the gaps, a “PCP” is Provision Criterion or
Practice — a formal or informal rule that an employer
puts in place that may or may not discriminate if
certain groups of employees lose out. A feature
of the “Essop” case was a statistical report - which
opined that the chances of the civil servanty test not
being discriminatory was less than 1 in 1,000. My
calculations agreed this figure.

DEI programmes often require the anonymisation
of new recruits into an organisation, but it is not
a major focus (possibly because HR, who manage
DEI, are personally responsible for supervising
recruitment, (and have done permanently)). A new
book by Keon West, published in Jan 25, illustrates
the results of some surveys (US, UK, Aus) where
identical CVs were submitted, the only difference
being a white or ethnic name, and the numbers of
offers were analysed for each group. Mr West applies
a basic test to assess significance, but I have followed
the method used in Essop (I believe). Results are as
follows:

Survey Country Number of Applications Probability of the result NOT being racist
Devah Pager Us 350 1'in 426,000
B&M* uUs 5,000 lin 35
King Us 155 lin 3
PWB Us 340 lin 3.5 million
BLV AUS 4,000 1in 166
K&D US 1,600 1in 1.8 billion
D&H UK 3,200 1in 1.2 million

Quite a range!
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The best (least racist) result is the 1 in 3 chance.
Although this might not sound too bad, itis certainly
not good and would indicate that the position needs
to be reviewed more closely. For example, it occurred
two years in a row, the odds are just over 10% - three
times, about 3%. You get my point.

More interesting on recruitment is the published
results of certain large professional firms, especially
accountants and law firms. I give an example...

(The following firm has over 50 applicants for each
place...)

Credit, Inclusion and diversity, pwc.co.uk

I contrast this with the most recent graduate results
where better degrees (1 or II(i)) were attained.
(Source — Table 26, HESA). I have classified anyone
other than those identifying as white, as “BAML”,
which softens the test. This gives a feeder population
of just over 29%. Results are interesting.

Diversity Recruitment Curve - 29% BAME - Avoid Racism

100%
E8% Anti
960 - BAME
Racism Anti White Racism
91% s =
92%
90% + T
88% .
(f;z:lk‘;,f:l’:;) Windsor Actuarial Consultants is an
86% independent firm of actuarial consultants
O SO EE R MENES N GRS ERNRE S g with considerable expertise in derivatives
and pensions. Our excellent actuarial
. P consultancy is complemented by our
) Windsor Actuarial cutting-edge software and technical
The probability here of not being racist is 1 in 9,400, Consultants Limited support.
all other things being equal. You would have thought We are an owner-managed business.
that having a good degree was a prime recruitment : ; Our consultants are major stakeholders in
fac b her avh hers sl IR Az the firm. They can provide the advice our
actor, but there may be others.... Gy clients need and they also have a vested
of the fuinre interest in ensuring that they get the best
. . . . service possible.
So what are the “PCPs” that deliver such interesting ,
s . © The level of personal commitment from us
results. I'll check the recruitment surveys, but they could not be higher.
probably show results, not reasons. It might be Our clients include family lawyers, trustees
interesting to ask accountants and law firms a few and sponsors of pension schemes,
R S . ” , . financial advisers, solicitors and
questions though. Especially il you're White and individuals.
have received a rejection letter — see the upshot of Peter Crowley, established Windsor
the “Furlong vs Cheshire Police” hearing‘ Actuarial Consultants in 2005, combines
c ] o a wide experience of financial products
and pensions with a commitment for
Reference explaining the concepts in plain English.
Lo . Peter also advises solicitors and other
hllps://uwvw.l('lcgraph.co.uk/mon/l hinking-man /last-straight- LG e professionals on the individual aspects of
white-men-have-discrimination-law-side / » WIS [Rigk) pensions in divorce, compensation on
London the loss of pension rights, pensions
Two other professional papers on this topic are well worth W5 5ES ?rlgése(l“erégaaggbr;\;rtis;?zi'r:w“t?err]g?repo e
adine — ; ; ; Work undertaken worldwide u
readlpg Audre:y Ludwig on the.Equallty Act EA10, and Nigel on this subjectinvolving cases of varying
Marriott on White staff propoertions. complexity, and including overseas
https://audreyludwig.com /cherrypicking / Tel: 020 7653 1908 pensions
. . Windsor Actuarial Consultants are -
https://marriott-stats.com /nigels-blog /ethnicity-l-is-all-white- mall@vylndsorac.com sponsors of Chessboxing Nation 'y e
alright / www.windsorac.com www.chessboxingnation.com L 4
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Yodel v Corlett: High Court
dismisses share warrants claim
finding key documents were falsified

by Lois Horne, Partner & Rebecca Mansbridge, Senior Associate at Macfarlanes

The High Court has handed down its judgment in
a preliminary issues trial in Yodel Delivery Network
Ltd v Corlett & Ors on 19 December 2025, dismissing
counterclaims by Shift Global Holdings Ltd
(Shift) and Corja Holdings Ltd (Corja) for specific
performance ol purported share warrant rights,
which they had said entitled them to more than
54% of Yodel’s issued share capital in the battle for
control of the home delivery company.

The Court concluded that the warrant instruments
relied on by Shift and Corja and the associated
warrant certificates were not genuine, that the
witnessing signatures were forged, and that,
even il the instruments had been genuine, they
would in any event have been void or voidable
given Yodel’s insolvency and the statutory duties
engaged. The judgment provides definitive findings
on authenticity, duties to creditors in financially
distressed situations, and the limits of post hoc
ratification by shareholders.

This decision follows the Court’s refusal to grant an
interim injunction earlier in the proceedings (and
upheld by the Court of Appeal). We discussed that
decision in our article.!

Background and the disputed warrants

The dispute arose out of turbulent period in
mid-2024 when Yodel, having been recently acquired
for £1 by YDLGP Limited (a company controlled
by Mr Corlett), faced acute funding pressures
and the imminent prospect of being placed into
administration. At that time, a proposed merger
with Shift (a logistics group founded by Mr Corlett)
was being pursued by Mr Corlett, but collapsed after
critical investment from a commercial partner due
to underpin the deal did not proceed. As a result,
Yodel was again sold for £1 on 21 June 2024, in this
instance to Judge Logistics Ltd (JLL), a special
purpose vehicle owned by InPost SA.

InJanuary2025,Shiftand Corjapurportedtoexercise
rights under a warrant instrument and associated
warrant certificates, each allegedly created by Yodel
on 19 June 2024, two days before the sale to JLL and
during the tenure of Mr Corlett’s control of Yodel.
Shift and Corja claimed (respectively) 44% and 10%
of Yodel’s fully diluted share capital. If valid, these
rights would have triggered a transfer of control of
Yodel from JLL to Shift and Corja. Responding to
these claims, Yodel disputed the authenticity of the
documents and, alternatively, asserted that any such
instruments were void or voidable given Yodel’s then
insolvent status and the consequential director’s
duties arising out of this.

What is a warrant instrument?

A warrant instrument (also called a warrant
agreement) is the document by which a company
grants a holder the right to subscribe for a specified
number or percentage of its shares on terms set out
in the instrument, including a fixed price and upon
occurrence of a defined trigger event, such as a sale,
listing or asset disposal.

In practical terms, validly issued warrants give the
holder a contractual right to require the company to
allot shares when the trigger occurs, with potentially
material dilution of the existing sharcholder base
and possible shifts in control as a result. They are
often used as collateral in commercial financing and
investment transactions.

The Court’s findings on authenticity

The Court held that the warrant instruments and
the related certificates were not genuine. The Court
relied on a combination of forensic evidence and
contemporaneous documents to conclude that the
instruments were created after the sale to JLL and
then backdated, and that the purported witnessing
by Mr Corlett’s mother, Ms Gregory, was in fact
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forged. In particular, forensic analysis uncovered
various inconsistencies in the documents provided
by Shift and Corja, including evidence that:

1. certain pages ol the sole director’s resolution
(approving the warrant instruments) were
printed at different times;

2. certain pages of the warrant instruments had
been substituted for the originals;

3. MsGregorydid notwrite her manuscript printed
name on the second warrant instrument; and

4. thesignatureson the second warrantinstrument
were executed around or after 1 January 2025,
not on 19 June 2024.

Taken with a “considerable volume” of evidence
of circumstances that made Mr Corlett’s account
extremely improbable, the Court held that it was
“impossible to accept that the documents are
probably genuine”.

Duties to creditors and the limits
of ratification

Having disposed of the claim on the basis the
purported warrants were falsified, it was not
necessary to determine Yodel’s alternative case that
the warrants were void or voidable. However, in case
it was incorrect on the falsification of the warrants,
the court proceeded to assess that alternative
argument.

+ The Court confirmed that, under the Supreme
Court’s decision in BTI 2014 LLC v Sequana
SA [2022] UKSC 25; [2024] AC 211 (Sequana),
balance sheet insolvency can itself trigger the
duty on directors to consider creditors’ interests.
It should be noted, however, that in doing so
the Court recognised “that the burden of the
duty that exists is on a sliding scale”, being
calibrated to the risk of an insolvency process
that would be adverse to the creditors’ interests
on the facts. The duty to consider creditors’
interests in a successfully trading, but balance-
sheet insolvent business with adequate funding
and unquestioned ability to pay its debts as they
fall due would exist, but would be lighter than
a balance-sheet insolvent business facing a cash
flow crisis.

- Here, notonlywas Yodel balance sheet insolvent,
it remained “teetering on the brink” of cash
flow insolvency in June 2024: the company faced
immediate payroll, HMRC and rent liabilities,
all of which were underpinned by uncertain
funding that later failed to materialise. The
creditor duty was therefore strongly engaged.

- The Court held that, in issuing warrants
conferring a potential controlling stake at a
time of acute financial distress, without any
corresponding capital injection, Mr Corlett
acted in breach of the creditor duty as:

—  Mr Corlett “did not even consider the
position of creditors as a body”; and

— Had Mr Corlett done so and nevertheless
decided to proceed with issuing the
warrants, that decision was manifestly not
in the creditors’ best interests as it would
likely have hindered the swift provision of
the sort of rescue finance Yodel urgently
needed to continue to trade in the short
to medium term.

«  The Court also held that the purported
shareholder ratification of the warrant
instruments could not cure breaches where the
creditor duty was engaged. In circumstances
of insolvency, where the value of the company
breaks in the creditors’ debts and shareholders
will be out of the money, shareholders cannot
ratify acts that exceed directors’ powers and
disregard creditors’ interests.

Specific performance and
discretionary relief

The Court then considered, hypothetically, whether
specific performance would have been granted if the
warrants were deemed valid. It concluded that such
relief would have been refused.

Shift and Corja would not have come to the court
with ‘clean hands they had knowingly concealed
the existence of the warrant instruments from Yodel
until six months after the sale (in which YDLGP as
seller, acting by Mr Corlett, warranted that there
were no such interests), and the existence of these
documents would have undermined Yodel’s newly
obtained funding, which had been provided on the
assumption that JLL was the sole shareholder.

Yodel’s articles of association (having been
amended in November 2024 without knowledge
of the warrants) provide that JLLs prior written
consent is required for Yodel to allot shares. The
Court did not see any basis to imply a term that JLLs
consent could not be unreasonably withheld and did
not have jurisdiction to require JLL to consent. The
Court concluded that it would not order Yodel to do
something that was unable to do, which would have
left Shift and Corja with claims for damages only.
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Comment

In addition to widespread interest for its treatment
of authenticity disputes in a corporate setting
concerning a household brand name, the
judgment is an illustrative example of the practical
implementation of the Supreme Court’s decision
in Sequana in businesses experiencing financial
distress. Whilst the duty to consider creditors’
interests exists on a “sliding scale” depending on
how likely circumstances are to arise that may
adversely affect creditors’ interests, this judgment
reinforces the paramount consideration that the
Court expects directors to give to protecting
creditors’ interests once a business encounters cash
flow difficulties, and take all available steps to avoid
the risk of administration or insolvent liquidation.

References

'Court of Appeal refuses interim injunction to suspend
business “transformation plan”

https://www.macfarlanes.com/insights/10213c8/court-of-appeal-
refuses-interim-injunction-to-suspend-business-transformation-pl/
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Hutton forensic soil scientist Protessor
[Lorna Dawson named Dame

Commander of the Order of the British
Empire in New Year Honours List

by The James Hutlon Institute

A leading forensic soil scientist from The James
Hutton Institute has been conferred the honour
of Dame Commander of the Order of the British
Empire (DBE) in the New Year Honours List.

Professor Lorna Dawson, Head of the Centre
for Forensic Soil Science at the Hutton, was
recommended for the award by His Majesty the King
for her services to innovations in soil and forensic
science.

An internationally renowned soil scientist,
Professor Dawson has over 35 years of experience in
managing and conducting research in soil and plant
interactions, particularly their application in the
criminal justice system.

She has reported and advised on over 200 criminal
cases and written over 150 Expert Witness reports,
both in the UK and abroad. Additionally, she has
presented evidence in more than 25 cases, including
the World’s End murders and the Sheku Bayoh
Public Inquiry.

Professor Dawson has previously been awarded a
Commander of the British Empire, having been
named in the Queen’s Birthday Honours list in June
2018. She has also received a Special Recognition
award at the 2017 Pride of Britain awards ceremony
and is a fellow of the Royal Society of Arts, the Royal
Society of LEdinburgh, the Royal Royal Scottish
Geographical Society, the British Society of Soil
Science and the Royal Society of Biology.

Above, Professor Lorna Dawson. Credit, Ross Johnston/Newsline Media
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Professor Dawson said:

€¢I am deeply honoured and immensely humbled to Fur |ﬂg Dr Robert Brown
be recognised with a Damehood in His Majesty the : :
King’s New Year 2026 Honours List. This award Chartered Electrical E”g'neer

reﬂects the extmordz'nary contributions ()f the Centre BEng (Hons), PhD, CEng, MIET, IntPE (UK), Chartered Electrical Engineer
Jor Forensic Soil Science at the James Hutton Institute
and the many dedicated collaborators who work with
us.

Dr Robert E Brown is an expert witness in the fields of electrical,
electronic and control engineering.

Achieving a first class honours degree (BEng), in Electronic Systems
and Control Engineering, a Doctor of Philosophy degree (PhD) in Electrical
Engineering, and attaining Chartered Electrical Engineer status, Dr Brown has

€€ Soil science may seem an unsung discipline, but its

applications — from underpinning sustainable land worked extensively within the manufacturing, utility and construction sectors,
management, [)roducing safe, nutritious f()()d, to as a consultant engineer with many large blue chip organisations and well
providing robust scientific evidence that supports as small OME and start-up companies.

the c‘rimz'naljustz‘ce system — make a real d{ﬂm’nce Robert, as he likes to called, is an acclaimed expert in the operation and
to SOCfé’f)J in the UK and across the world. I am design of electrical fault protection systems. He also has extensive experience

in the operation, design, manufacture and testing of electrical and electronic
control systems for domestic and industrial environments.

grateful for the support of my family, my professional
networks, and the wider scientific, policy, policing
and legal communilies, whose collective passion and
expertise have made this pioneering work possible.”

Robert continues to work as a consultant engineer and researcher
whilst in the main, undertakes to help in litigation and insurance claims
where an understanding of electrical circumstances and phenomena
are sought for settlement.

Contact: Eur Ing Dr Robert E Brown
Tel:+44 (0) 1777 709175 - Mobile: +44 (0) 7976 250624
Email: robertbrown@robertbrown.uk.com
Alternate Email: robertbrown@frasergeorge.com
Website: www.robertbrown.uk.com
Alternate Website: www.frasergeorge.com
Address: Suite 5, Newcastle House, 37 Bridgegate,
Retford, Nottinghamshire, DN22 7UX
Area of work: Nationwide and International

Offering expert advisory services for the built environment and beyond, we work
collaboratively with our clients to deliver places and communities that thrive.

Trusted independent advisors with restless ambition to shape a more sustainable future. I u r Iey

We combine professional expertise with in-depth market knowledge and deploy our services - Design, Economics, EIA,
Expert Witness, Heritage, Townscape and Landscape, Planning, Strategic Communications and Sustainability and ESG — individually
or collectively to meet your needs in the most effective way.

Our Expert Witness service offers inquiry and examination expertise in addition to providing expert witnesses to support our clients
through litigation.

We have coverage across the UK. If you require an expert witness in any local area in any discipline or sector, we will be able to
provide one to suit the needs of the case.

Our products and services:
Contracts and contract disputes - Due diligence, second opinion, dispute resolution and risk assessment advice

Professional negligence claims - Expert reports on the role of a planning consultant and the expected standards of a reasonably
competent professional advisor in pursuing applications, appeals and development plan allocations

Restrictive covenant and amenity cases - Expert reports and oral evidence on amenity considerations arising from applications
under S84 Law of Property Act 1925 in the Upper Tribunal (Lands Chamber) & statutory nuisance cases in Crown Court proceedings

Criminal trials - Independent expert evidence on fraud cases involving property & the planning process in Crown court proceedings
CPO & Land compensation - Advice to Acquiring Authorities and claimants, including provision of evidence in the Upper Tribunal

Planning and other specialist services - Preparation of proofs of evidence and appearances at Public Inquiries in relation to a wide
range of formal procedures and across all our service disciplines

Contact: Tim Burden, Senior Director, Head of Expert Witness

Tel: +44 7789 961 18I - Email: tim.burden@turley.co.uk - Website: www.turley.co.uk
Main address: Level 5, Transmission, 6 Atherton Street, Manchester, M3 3GS

Midlands address: 9 Colmore Row, Birmingham, B3 2B

London address: Brownlow Yard, |2 Roger Street, London, WCIN 2JU
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Court of Appeal finds that digital
assets in a computer game are
property that can be stolen

by Adam Sanitt at Norton Rose Fulbright LLP

In R v Lakeman [2026] EWCA Crim 4, the Court of
Appeal held that ‘gold pieces’ in an online computer
game constituted property for the purposes of s4
Theft Act 1968.

Background

The gold pieces were recorded as entries in a ledger
kept by Jagex, the developer and publisher of the
game. The terms and conditions stated that they
could only be redeemed in game and that Jagex
could delete the gold pieces or anything in game
bought with them. Sale or gifting in the real world
was forbidden. An employee of Jagex hacked into
user accounts and transferred a large number of
gold pieces to accounts within his control which he
then sold in the real world for fiat currency.

Decision

The Court of Appeal stressed that the definition of
property for the purposes of theft in the criminal law
was not the same as the definition for the purposes
of private law. However, they did consider the Law
Commission’s consultations and reports on digital
assets and previous cases dealing with digital asset
property issues, coming to conclusions that will be
relevant in general, and it is this discussion which we
consider here.

First, the Court supported the Law Commission’s
conclusion that digital assets are real functional
things distinct from the code that instantiates them.
The ecosystem of software, players and code allows
the gold pieces to appear visually, to be traded in
the game and to have other functional attributes. It
is these manifestations together that constitutes the
gold piece, not simply the underlying data. Copying
the data underlying a gold piece would not copy the
gold piece. It followed that what must be evaluated
to determine whether it constitutes property is
not the underlying data but the ideational object
constituted by the combination of people and
software and manifested visually or otherwise by
the system.
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The Court concluded that gold pieces could exhibit
the attribute of ‘rivalrousness’ — that is, use and
consumption of a gold piece was inconsistent with
somebody else using and consuming it. Jagex had
the ability to delete any gold piece at any time.
The Court pointed out that this was relevant to
permanence, but not rivalrousness. An object might
only exist for a short time but be rivalrous during
the term of'its existence. The Court adopted the Law
Commission’s example of the melting ice lolly which
can only be consumed before its impending ‘runny
end’ (as the Law Commission rather poetically puts
it in its Consultation Paper, para. 10.110).

The critical quality that the Court considered was
permanence. To be considered property, an object
must have a sufficient degree of permanence or
stability. This is the quality that the Law Commission
assumes that in game objects will often be lacking.
Here, the Court held that it was sufficient that the
gold pieces had “a small degree” of permanence,
even if Jagex could unilaterally delete them at any
time. They drew the analogy with coins, which
could be withdrawn as legal tender at any time and
would then cease to exist as currency (although the
physical object would remain).

Key takeaways

The approach of the Court to permanence is
highly significant in placing more weight on real
world practice than it does on the design and
implementation of the system. Whether a digital
asset is permanent usually starts from an analysis
of the system that constitutes that asset: whether
it is distributed, cryptographically secure and
independent of persons or legal systems, so that no
individual person or group has the power unilaterally
to destroy it. Here, Jagex could destroy the gold
pieces at any time. The system itsell exhibited little
permanence. But the Court focused instead on the
practical aspect: that the game had persisted over

time with users prepared to import a high degree of

value on the objects contained within it.

This approach is likely to lead to an expansive
view of which digital assets constitute property. In
particular, closed, permissioned systems may well
satisfy the requirement for permanence, even where
a single person within a permissioned system could

unilaterally create or destroy assets. Many uses of

blockchain technology within financial markets
involve permissioned blockchain ledgers. Designers
of these systems must now upgrade the likelihood
that objects created within these systems attract
property rights. This will affect the web of contracts
that underlie these systems and the process for
transfer of and creation of security over the digital
assets within them.

The Court of Appeal’s wide definition of in game
digital assets as property in the criminal context is
of distinct interest. We look forward, for instance,
to the first prosecution for theft of a player who
beheads another player with his longsword or
incinerates them with a magic fireball and then
steals all their gold. But looking purely at the
implications for civil law, this shows the progressive
approach of the English Courts to dealing with
digital assets. Treating digital assets as ideational
objects constituted by the entire ecosystem of data,
software and users is a powerful concept that allows
principled and consistent development of the law.
Further cases are likely to explore the minimum
degree of permanence needed to constitute a digital
asset as property in private law.
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1The Crown Court Compendium

by Bianca Brasoveanu, Barrister at Mountford Chambers

The Crown Court Compendium is the primary
point of reference on criminal procedure for the
judiciary when drafting directions in relation to
points of law and practice — as noted by Lord Justice
Simon in AG [2018] EWCA Crim 1393 — as well as
being a uselul vade mecum for practitioners in the
course of a criminal trial. Part I deals with Jury and
Trial Management and Summing Up and Part II
with Sentencing in the Crown Court.

The compendium is published by the Judicial
College, and regularly updated by its editors to
reflect changes and amendments in legislation
and procedure. The October 2025 update brought
changes in the following areas: recent case law,
guidance on procedure when the defendant’s fitness
to plead fluctuates during the course of the litigation
of a case and at trial, clarification on the Mouniford
problem, and recommendations pertaining to
e-mail exchanges between judges and advocates.

Recent Case Law

A number of recent cases are included in the
Compendium addressing scenarios frequently
encountered in Crown Court trials.

(i) R v Plummer [2025] EWCA Crim 1036
Chapters 14 and 16

This case deals with the admissibility of multiple
hearsay in the context of a cell confession which was
deemed to be hearsay due to the death of the person
alleged to have heard the confession.

Plummer reinforces that in the rare cases in which
multiple hearsay is admitted, it will be incumbent
on the judge to give a very clear jury warning about
the enhanced dangers, namely the greater risk of
unreliability, of the evidence in question. The jury
will need to be directed about each link in the chain
of hearsay.

The Compendium provides the following stepped
approach to assist with the determination of
admissibility of multiple hearsay, which is not
admissible unless one of the statements involved in
the chain is:

(1) admissible as a business document (s.117); or
(2) a previous statement by a witness in the case; or
(3) all parties to the proceedings agree; or

(4) where the court is so convinced by the value of
the evidence that it can invoke the additional “safety
valve” in s.121(1)(c) in which case the court should
identify a relevant statutory exception which would
apply to admit the first chain of hearsay (eg s.116 or
114(1)(d)) before considering whether the further
chain(s) are admissible as per Walker [2007] EWCA
Crim 1698.

In Plummer the following extract from Maher v DPP
[2006] EWHC 1271 (Admin) [26] was emphasised:

€¢ it is important to underline that care must be taken
to analyse the precise provisions of the legislation
and ensure that any route of admissibility is correctly
identified. In any case of multiple hearsay, that should
be done in stages so that each link in the multiple
chain can be tested”.

(ii) R v Green [2025] EWCA Crim 923
Chapter 3

The judge’s conduct throughout the trial was
deemed fair by the Court of Appeal, but it was held
that the judge should have given a direction that the

jury should ignore his comments if it did not agree

with them.

(iii) R v Vaughans [2025] EWCA Crim 9

The judge refused to allow the defendant to call
an expert witness in relation to the interpretation
of street slang to give a translation of the hearsay
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statements in the prison calls which differed
from that relied upon by the prosecution expert.
Arguably a decision significantly tipped against the
defence. This may be of particular relevance at a
time when drill music features prominently in many
murder cases or where defendants are said to be part
of Organised Crime Groups (‘OCGs’).

Guidance on cases where the defendant’s
fitness fluctuates during the proceedings

When the question of fitness to participate arises
during a trial, the decision as to the defendant’s
fitness remains with the judge alone in accordance
with s.4(5) Criminal Procedure (Insanity) Act 1964.
R v Vinnell [2021] EWCA Crim 1294 provides further
guidance as to the factors a judge should consider
in determining fitness. In Vinnell, it was found that
the judge had erred in finding that the 86-year-old
defendant in question was fit to plead and stand trial
for historical indecent assault offences in the face of
expert evidence suggesting vascular dementia and
associated Alzheimer’s disease.

The offences alleged in Vinnell dated back to the
1970s. Two defence reports from a consultant
psychiatrist and a consultant psychologist opined
that the defendant was not fit to plead. The
Prosecution’s expert initially found the defendant fit
but having assessed the defendant a second time, the
addendum report described a significant cognitive
decline following which their opinion changed,
concluding the defendant was unfit because
although he could still understand the charges
against him, he was no longer able to give evidence
in his own trial. The judge found that arrangements
could be put in place for those aspects of the case to
be tailored to accommodate the defendant’s needs
such as shortened court days and frequent breaks in
the proceedings.

The defendant’s conviction was quashed, the Court
of Appeal making clear that in order for a finding of
fitness to be made by the judge, all of the constituent
parts of the test for fitness to plead had to be met,
namely:

(i) understanding the charges;

(ii) deciding whether to plead guilty or not;

(iii) exercising the right to challenge jurors;

(iv) instructing solicitors and counsel;

(v) following the course of proceedings; and

(vi) giving evidence in their own defence.

Plainly, the judge’s role in determining a defendant’s
fitness is a crucial one and requires careful
consideration of the expert evidence presented
by both sides even though the judge is not bound

to accept it. The determination however must
be balanced and made within the context of the
evidence and the issues that are likely to arise at
trial.

Clarification on the Mountford problem

This issue is discussed in Chapter 17 of the
Compendium, and it deals with the difficulties that
may arise when it is argued on behalf of a defendant
that the jury cannot determine the reason for
their failure to mention their defence without first
deciding whether the defence is true. In R v Mountford
[1999] Crim LR 575 the defendant was charged
with drug dealing offences and his defence at trial
was that it was in fact ‘W’ — the main prosecution
witness — who dealt drugs. The defendant asserted
that he did not raise this defence in interview out
of fear of exposing W to prosecution. The judge
directed the jury that they could make an inference
in accordance with section 34.

On appeal, Mountford’s conviction was quashed and
it was found that in these circumstances the jury
should have considered first whether the defence
advanced at trial was untrue and only then if they
found so, reject the defendant’s reason for not
mentioning this fact in interview.

The compendium goes on to suggest that if faced
with the Mountford dilemma, the judge should leave
the s.34 decision to the jury.

The judge’s responsibility is to ensure the jury is
properly guided through these issues and in order
to do so the juries must:

(i) First decide whether the defendant could
reasonably have been expected to mention the fact
on which they rely at trial;

(i) If satisfied that the defendant could have
reasonably mentioned the fact in interview, then
consider what -if any- inferences are available from
defendant’s failure to do so.

(iii) The jury might be sure of the first but not the
second.

Etiquette on e-mail exchanges

Although e-mail exchanges between advocates and
judges are acceptable within the course of a busy
criminal trial, in R v Peppiat [2025] EWCA Crim
110 the Court commented that the e-mails ought
to be uploaded onto the Digital Case System and
the content of such correspondence - whether
pertaining to legal directions or any other matter
— ought to be at least summarised in open Court
so that the discussions are on the record should
the Court of Appeal become involved as well as for
reasons of transparency.
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